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ORAL    ARGUMENT 

OH" 

Elo:^.   EDWARD    J.    PHELPS, 

ON  BEHALF  OF  THE  UNITED  STATES.  ' 


B  S,  PT  XV 1 


FORTY-THIRD    DAY,   JUNE   aa-^'^,  1893. 

Mr.  Phelps. — I  cong^ratulate  tlie  Tribuual,  Mr.  President,  on  its 
approach  to  the  end  of  this  debate;  I  cannot  express  my  regret  that 
my  duty  compels  me  at  this  late  day  to  continue  it.  It  has  had  much 
to' commend  it  to  your  attention;  it  has  presented  most  important  and 
interesting  questions;  it  has  been  dignified  by  the  occasion  and  the 
circumstances  that  have  attended  it;  it  has  been  adorned  as  well  as 
elucidated  by  the  distinguished  advocates  who  have  preceded  me;  but 
it  is  impossible  not  to  feel  now,  that  it  has  been  prolonged  beyond  all 
our  anticipations,  and  that  the  whole  subject  has  become  a  weariness. 
The  inexhaustible  patience,  the  more  than  kindly  courtesy  which  you, 
Sir,  and  your  eminent  assoi  iates  have  accorded  to  us,  have  been  men- 
tioned in  appropriate  teims  by  my  learned  friends  on  the  other  side. 
It  is  not  for  them,  it  is  not  for  us,  to  thank  you;  the  acknowledgment 
should  come,  and  will  come,  no  doubt,  in  due  time,  from  the  great 
Nations  at  whose  invitation  and  for  whose  benefit  you  have  under 
taken  this  onerous  task.  To  that  patience  and  kindness  I  have  still  to 
appeal,  most  reluctantly,  and  perhaps  at  some  length.  It  would  be  a 
very  undeserved  compliment  to  the  able  arguments  we  have  listened 
to  during  these  twenty-eight  days  from  my  learned  friends  on  the  other 
side,  to  assume  that  they  could  be  brushed  hastily  aside. 

The  discussion,  Sir,  has  taken  a  wide  range.  I  do  not  complain  of 
it;  I  have  no  right  to  coin}»lain  of  it.  It  is  not  for  me  to  assume  to  set 
bounds  to  the  limits  of  this  subject,  or  to  prescribe  the  considerations 
ui)on  which  it  has  to  be  determined.  That  is  a  matter  entirely  for  the 
better  and  le.^s  ])artial  judgment  of  the  Tribunal.  It  is  for  me,  how- 
ever, and  it  will  be  my  endeavour,  to  recall  the  discussion  to  the  real 
(piestions  we  conceive  to  be  involved,  and  to  the  real  grounds  upon 
whi<,-h,  as  we  believe,  their  determination  nuist  i)roceed. 

Now,  Sir,  what  are  the  <juestions  jjioposed  by  the  Treaty  for  decision! 
They  are  chiefly  two,  the  one  the  alternative  of  the  other.  The  first  is, 
(and  in  or)e  view  of  tlie  case  it  is  the  only  cpiestion),  whether  the  Cana- 
dian Healers  and  the  renegade  Americans  who  seek  the  protection  of 
the  Uritish  flag  in  ordei-  to  defy  with  ini|tunity  the  laws  of  their  coun- 
try, have  a  riglit  to  which  the  I'nitcd  States  must  submit,  to  continue 
the  destiuction  in  which  tliey  have  been  engaged. 

Several  other  (piesf  ions  are  in  Ibrni  i)roi)ounded  by  the  Treaty.  They 
are  but  incidental  and  subsidiary  t,o  this.  They  cannot  be  made  other- 
wise than  secondary,  hecause  in  their  very  nature  they  aie  so.  They 
are  only  imj)ortant  so  far  as  the  answer  to  them  throws  liglit  (if  it  does 
throw  light)  up«tn  tlie  only  (piestion  ever  in  disi)Ute  between  the  two 
countries  on  tliat  subject — does  tiie  riglit  exist  In  these  individuals  to 
continue  the  business  they  have  ))cen  (Migaged  in?  When  you  have 
decided  that,  you  have  decided  all  that  is  in  dispute.  Until  you  have 
decided  that  you  have  de<Mded  nothing.  It  is  useless  to  ex phuc  the 
dead  bones  of  the  (liplomacy  of  se\eiity  live  years  ago,  t*)  try  and  ox- 
tract  a  meaning  from  language  which  perhaps  was  empl(»yed  to«<>nceal 

8 


4  ORAL   ARGUMENT    OF    HON.  EDWARD    J.  PHELPS. 

meaning:,  unless  by  so  doing,  assistance  can  be  obtained  in  deciding 
this  i)riiu'ipal  question. 

What  then  is  the  business  these  men  have  been  engaged  in?  It  is  so 
long  since  this  case  was  stated,  that  perhaps  I  may  be  excused  for  briefly 
restating  it.  The  Islands  have  been  in  possession  of  Eussia,  down  to 
the  time  when  they  were  ceded  to  the  United  States,  ever  since  their 
discovery.  They  Avere  discovered  and  first  occupied  by  Russia,  and  her 
title  has  never  been  questioned,  and  is  not  questioned  now.  iTearly 
one  hundred  years  ago  that  country  established  upon  the  Islands  an 
industry,  a  husbandry,  in  the  protection  and  management  of  the  seals 
which  resorted  there  in  almost  countless  numbers.  Whatever  else  took 
place  between  Eussia  and  other  countries,  that  industry  remained  unim- 
paired, undisturbed.  ISIo  man,  no  nation,  ever  claimed  in  any  instance 
which  the  preparation  of  the  case  on  either  side  has  disclosed,  the 
right  to  go  there,  to  touch  one  of  these  animals,  or  to  interfere  in  any 
way  whatever  with  the  industry  that  Russia  was  carrying  on.  In  1867 
the  province  of  Alaska,  including  those  Islands,  was  transferred  to  the 
United  States  for  a  large  consideration,  between  seven  and  eight  million 
dollars,  and,  as  I  shall  have  occasion  to  show  later  in  the  case,  the  exist- 
ence of  that  industry,  which  was  all  that  gave  the  i)rovince  any  present 
or  immediately  future  value,  was  the  chief  inducement  to  the  purchase. 
After  that,  considerably  later,  not  to  any  serious  or  appreciable  extent 
till  1884  j>erhai)s,  they  began  from  Canada  to  destroy  these  seals;  and 
in  what  way?  What  is  it  they  have  since  been  doing,  and  which  they 
claim  the  right  to  continue  to  do?  It  is  the  extermination  of  the  race. 
If  we  have  not  pi-oved  that,  we  have  not  proved  anything. 

I  shall  not  take  leave  of  you,  Sir,  if  that  question  can  be  said  to  be 
still  in  doubt,  without  demonstrating  from  the  evidence  the  absolute 
correctness,  the  absence  of  all  exaggeration  in  the  statement  I  have 
made.  It  is  a  matter  of  evidence,  printed  and  lying  before  you,  out  of 
which  any  intelligent  man  who  will  give  time  enough  and  trouble 
enough,  can  make  it  perfectly  a])parent  that  the  process  that  is  being 
carried  on  is  the  extermination  of  the  race  of  seals.  How?  By  destroy- 
ing on  their  annual  passage  to  the  Islands  the  females  pregnant  with 
young,  just  about  to  be  delivered,  in  large  numi^ers,  80  or  85  per  cent 
of  the  whole  catch  being  of  that  sort,  and  the  destruction,  after  their 
young  have  been  born,  of  the  mothers  who  are  nursing  them,  and  who 
go  out  to  sea  for  sustenance,  and  if  destroyed,  leave  their  young  to 
starve  on  the  islands. 

That  is  the  method  of  the  destruction.  That  is  the  result  which  is 
claimed  here  as  a  right — as  a  part  of  the  freedom  of  the  sea  to  which  a 
great  nation  must  submit,  not  at  the  hands  or  for  the  benefit  of  another 
nation  or  even  a  province,  but  for  a  little  knot  of  adventurers  of  one  sort 
and  another  who  find  their  temporary  and  miserable  profit  in  that  sort  of 
business.  Coming  as  they  do  from  both  nations,  it  is  only  just  to  say  that 
we  cannot  charge  all  of  this  upon  Canada,  except  so  far  as  the  flag  of 
Great  Britain  enables  Americans  to  join  with  the  Canadians  in  this 
employment.  It  is  the  right  to  do  that  tiling,  in  that  way,  with  those 
consequences,  that  is  in  question  in  this  case,  and  which  is  asserted  on 
the  part  of  Great  Britain  on  this  hearing — never  before — and  denied  on 
the  part  of  the  United  States. 

Now,  Sir,  how  has  that  question  been  met  by  my  learned  friends? 
It  has  not  been  met.  All  tlie  resources  of  the  most  accomplished  advo- 
cacy have  been  exhausted  in  escaping  from  it — in  avoiding  it — in 
circumventing  it — in  a[)proacliing  it  from  every  direction  except  the 
straight  forward  one.    My  learned  friends  have  felt  as  any  man  must 
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feel,  who  is  capable  of  feeling,  that  the  bare  statement  of  this  case  in 
its  naked  and  simple  facts,  exactly  as  they  are  established,  involves 
a  proposition  it  is  impossible  to  encounter:  that  there  is  no  law,  there 
is  no  learning,  there  is  no  pretense  of  justice  that  can  possibly  encounter 
such  a  proposition  with  success.  It  must  therefore  be  approached 
indirectly.  Your  minds,  as  my  learned  friend,  the  Attorney  General 
said,  must  be  "prepared"  before  you  can  examine  it.  He  devotes  a 
couple  of  days  of  argument  to  preparing  your  minds.  What  preparation 
does  a  iudicial  tribunal  need  for  meeting  a  case  that  is  brought  before 
it?  What  is  a  tribunal  exi)ected  to  do  except  to  look  the  case  square 
in  the  face,  ascertain  the  facts,  and  apply  to  those  facts  the  law? 

What  is  my  learned  friend's  recipe  for  the  preparation  of  a  judicial 
Tribunal  so  that  they  may  be  brought  indirectly  to  a  result  it  would  be 
impossible  to  propose  to  them  directly?  Why,  you  must  get  rid  of  your 
ideas  of  right  and  wrong,  because  that  is  not"  law.  You  must  bear  in 
mind  that  you  do  not  sit  to  do  right;  far  from  it;  you  sit  to  administer 
the  law.  which  is,  or  may  be,  a  very  different  thing  from  the  right.  You 
must  remember  that  the  extermination  of  the  seal  is  not  a  matter  of  any 
very  great  consequence,  atter  all,  since  it  only  involves  the  ladies  going 
without  their  sealskin  cloaks;  and  that,  as  to  cruelty,  that  always  accom- 
panies the  taking  the  life  of  an  animal.  You  cannot  help  that,  and,  if 
you  give  him  what  they  are  ])leased  to  call  "a  fair  sporting  chance"  for 
his  life,  all  the  dictates  of  liumanity  are  aiiswered. 

Then  the  discussion  of  the  case  is  taken  up  by  starting  at  some  remote 
point  and  coming  down  sideways  so  as  to  consider  abstract  propositions, 
and  not  the  actual  concrete  case  that  is  put  before  you.  A  day  or  two  has 
been  devoted  to  arguing  the  question  of  the  legality  of  the  seizuies  of 
the  British  vessels  made  by  the  United  States  Government  in  188G  and 
1SS7.  What  have  you  to  do  with  that?  Is  any  such  question  proposed 
for  decision  by  the  Treaty  ?  The  only  function  the  Tribunal  is  entrusted 
with,  or  needed  to  be  entrusted  wi{h  on  that  subject,  is  to  find  such 
facts,  at  the  instance  of  either  party,  as  the  party  might  think  would 
be  material  in  future  negotiations,  provided  the  facts  are  true.  But 
those  facts  are  ail  agreed  upon;  they  are  put  in  writing,  and  submitted 
to  the  Tribunal,  and  there  is  no  question  about  them.  There  never 
was.  They  are  notorious,  well  understood,  undeniable  fticts.  A  little 
question  as  to  tho  precise  form  of  their  statement  arose,  which  was 
easily  accommodated  between  counsel;  and  the  Tribunal  is  thus  relieved 
fronj"  the  duty  of  finding  any  faitts  in  respect  of  those  seizures  at  all. 
Then,  for  what  ])urpose  and  upon  what  luinciple  are  two  days  devoted 
to  the  argument  of  a  question  not  before  the  Court,  which  may  come  up 
between  these  Governments  licreafter,  or  may  not?  It  is  probable  that 
it  never  will,  because  the  wlioh'  amount  in  controversy  on  that  i)oint 
is  not  worth  a  dispute  or  a  i)roloiiged  debate.  M\:  Blaine  once  otiered 
to  pay  it,  as  you  have  seen  in  this  corresjiondence,  if  he  could  settle  the 
important  lights  of  the  country  for  tlie  future  in  resjH'ctof  thisiiulustry, 
saying  f  hiit  it  was  too  small  to  staiul  in  the  way,  especially  as  the  money 
was  going  to  indi\  idiials  who  might  have  supjyosed  and  j)robably  did 
suj)pose  that  they  were  aiitliorized  to  do  what  they  did. 

It  is  i)ecause  it  was  far  more  agreeable,  an<l  was  felt  by  the  accom- 
plished advocates  t(»  Ite  far  moi-e  jirudent  to  discuss  some  other  ([Uestion 
than  the  ri;xht  r>f  the  C/anadians  to  exterminate  the  seals  in  this  bari)a- 
rouH  an<l  inliuman  manner,  that  my  fri<mds  evade  that  point  and  say, 
next,  "let  us  talk  aljout  the  right  of  search  in  time  of  ])eace".  That  is  a 
ground  ui>oii  whicii  tliey  are  lormidalde.  We  have  had  a  large  array  of 
authorities  to  show  tiiat   the  right  ol  search  does  not  exist  in  the  time 
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of  peace.    Well,  wlio  said  that  it  did?    Who  has  said  anything:  about 
the  right  of  search  ?     Or  the  right  of  seizure?    That  is  as  little  involved. 

Then,  we  are  told  that  the  question  of  Regulations,  which  is  the 
alternative  question  to  the  principal  one  I  have  stated,  alternative  in 
one  event,  must  be  discussed  in  an  entirely  different  argument  from 
the  question  of  the  right.  Why?  We  found  no  difficulty  on  our  side 
in  taking  up  those  two  questions  in  their  legitimate  order.  What  is 
the  trouble  with  my  learned  friends?  It  is  tlie  same  trouble.  The 
moment  you  begin  to  talk  about  Eegulations,  you  have  to  approach  the 
actual  facts  of  this  case.  The  moment  you  begin  to  talk  about  Regula- 
tions, this  wretched  business  of  the  destruction  of  gravid  females  and 
nursing-mothers  stares  you  in  the  face;  and  it  is  not  convenient  to  dis- 
cuss the  question  of  right  in  the  light  of  such  facts  as  that.  It  is  much 
better  as  an  abstraction  than  as  a  reality.  I  might  pursue,  if  it  were 
necessary,  through  the  arguments  of  my  learned  friends,  the  straits  to 
which  they  have  been  driven  in  order  to  discuss  this  question  abstract- 
edly from  the  facts  on  which  it  arises,  as  if  there  ever  was  a  question 
of  law  in  the  world  capable  of  being  separated  from  the  facts  that  gave 
rise  to  it;  as  if  it  were  possible,  in  the  actual  administration  of  justice 
between  man  and  man,  or  nation  and  nation,  ever  to  separate  or  to 
sever  the  question  of  law  that  is  supposed  to  control,  from  the  actual 
facts  and  circumstances  on  which  it  depends. 

A  great  deal  of  time  has  been  devoted,  also,  to  attempting  to  prove 
that  the  United  States,  earlier  in  this  discussion,  put  itself  principally 
upon  the  ground  of  a  derivative  title  from  Russia  to  close  up  Behring 
Sea,  or  to  do  what  is  substantially  equivalent  to  that,  to  extend  terri- 
torial jurisdiction  over  Behring  Sea;  and  my  learned  friends  seem  to 
be  quite  unhappy  that  we  have  not  persevered  in  that  proposition, 
because  they  think  they  can  triumphantly  overthrow  it.  You  have  not 
failed  to  observe  that  they  have  two  stock  propositions,  the  sheet-anchors 
of  their  case.  The  first  is  that  you  cannot  shut  up  the  open  sea. .  On 
that  they  are  pow^erful  and  triumphant.  And  the  second  is  that  a 
municipal  Statute  is  bounded  in  its  operation  by  the  limits  of  the  terri- 
tory in  which  it  exists.  To  these  they  perpetually  return,  and  really 
seem  to  feel  hurt  that  we  should  put  the  case  upon  very  different  grounds. 

I  am  not  going  over  the  ground  so  well  covered  by  my  Associate,  Mr. 
Carter,  who  took  the  pains,  unnecessarily,  to  point  out  how  inaccurate 
that  was.  If  the  memory  of  the  demonstration  he  was  able  to  make  on 
that  subject  has  faded  from  the  minds  of  the  Tribunal  (and  it  is  long 
enough  ago,  perhaps),  I  commend  to  the  perusal  of  the  Members,  if 
they  attach  any  importance  to  this  point,  first,  the  printed  Argument 
of  the  United  States,  pages  27  to  40,  and,  secondly,  the  reported  argu- 
ment of  Mr.  Carter  which  is  in  print  before  you.  I  content  myself  (for 
I  shall  try  to  read  very  little  of  this  wearisome  corres])ondence)  with 
supplementing  the  references  he  made  with  two  letters  which,  in  the 
mnlti])licity  of  the  papers,  he  omitted  to  refer  to. 

I  will  ask  your  attention  to  a  letter  in  the  third  British  Appendix 
page  350,  dated  November  1,  and  addressed  by  Sir  Julian  Pauncefote 
to  the  Marquis  of  Salisbury — a  letter  that  of  course  we  had  no  access 
to  and  did  not  see,  until  it  appeared  in  the  British  Case,  and  I  shall 
read  but  a  few  words  from  it.  It  is  an  account  of  the  first  interview  he 
had  with  Mr.  Blaine  on  this  subject  when  he  arrived  in  the  United 
States  as  Minister  of  Great  Britain,  under  instructions  to  renew  the 
negociations  with  regard  to  the  Behring  Sea.  He  reports  the  interview 
nine  days  after  he  reached  Washington. 

I  lost  no  time  after  my  arrival  here  on  the  15th  nlto.  in  seeking  an  interview  with 
Mr.  Blaine  on  the  Behrings  Sea  question. 
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He  states  tlie  couversation;  and  (in  reply  to  what  Mr.  Blaine  said), 
remarks : 

I  observed  that  this  appeared  like  an  assertion  of  the  mare  clausum  which  I  conhl 
hardly  believe  would  be  revived  at  the  present  day  by  his  Government  or  any  other; 
to  which  he  replied  that  his  Government  had  not  ofHcially  asserted  such  a  claim  and 
therefore  it  was  unnecessary  to  discuss  it.  As  a  matter  of  fact  there  had  been  no 
interference  with  any  Canadian  ^  essels  in  Behriug's  Sea  except  such  as  were  found 
engaged  in  the  capture  and  destruction  of  fur-seals.  But  his  Government  claim  the 
exclusive  right  of  Seal  fishery,  which  the  United  States  and  Russia  before  them,  had 
practically  enjoyed  for  generations  without  any  attempt  at  interference  from  any 
other  country.  The  fur  se.il  was  a  species  most  valuable  to  mankind.  And  the 
Behriug's  Sea  was  its  last  stronghold.  The  United  States  had  bought  the  Islands  in 
that  sea,  to  which  these  creatures  periodically  resort  to  lay  their  young  and  now 
Canadian  fishermen  stej)  in  and  slaughter  tlie  seals  on  their  passage  to  the  islands, 
without  taking  heed  of  the  warnings  given  by  Canadian  Officials  themselves,  that 
the  result  must  inevitably  be  the  extermination  of  the  species.  This  was  an  abuse, 
not  only  reprehensible  in  itself  and  opposed  to  the  interests  of  mankind,  but  an 
infraction  of  the  rights  of  the  United  States.  It  inflicted,  moreover  a  serious  injury 
on  a  neighbouring  and  friendly  State,  bj-  depriving  it  of  the  fruits  of  an  industry  on 
which  vast  sums  of  money  had  been  expended  and  which  had  long  been  pursued 
exclnsively,  and  for  the  general  benefit.  The  case  was  so  strong  as  to  necessitate 
measures  of  self-defence  for  the  vindication  of  the  rights  of  the  United  States  and  the 
protection  of  this  valuable  fishery  from  destruction. 

Now,  Sir,  if  you  eare  to  consider  the  utterly  immaterial  question 
whether  the  po.sition  of  the  United  States  as  asserted  by  its  eounselou 
this  trial  ditters  from  that  which  was  earlier  taken  by  Mr.  Blaine,  I  ask 
you  to  discriminate  if  you  can,  between  the  position  of  ^Mr.  lilaine  at 
the  outset  ofthe.se  negociations.  and  the  ])roposition  I  have  endeavoured 
to  state  to  you  to-day  as  being  the  oidy  one  this  case  i)reseiits.  Sir 
Julian  gives  the  renuiinder  of  the  interview,  which  I  need  not  read — it 
is  before  you — and,  as  corroborating  what  I  said  a  little  while  ago  about 
the  unimportance  of  these  seizures,  I  will  only  read  from  the  concluding 
paragraph  of  the  letter: 

As  regards  compensation,  if  an  agreement  should  be  arrived  at,  he  (Mr.  Blaine), 
felt  sure  that  his  (Jovcrnmcnt  would  nut  wish  that  private  individuals  who  had  acted 
bona  fide  in  tlie  belief  tiiat  tlicy  were  exercising  their  lawful  rights  sliould  be  the 
victims  of  a  grave  dispatr  between  two  great  countries,  which  had  ha])]iily  been 
adjusted.  He  was  not  witliout  bojie  therefore,  that  tiie  wishes  I  had  expressed  might 
be  met,  and  that  all  might  be  arranged  in  a  manner  which  should  involve  no  humil- 
iation on  either  side. 

His  tone  was  most  friendly  throughout  and  ho  manifested  a  strong  desire  to  let  all 
questions  of  legal  right  and  international  law  disai>])ear  in  an  agreement  for  a  close 
season,  wbieh  he  believes  to  be  urgently  called  for  in  the  common  interest. 

This  is  tlic  r('iH)rt  of  the  language  of  the  dead  statesman,  coming  to 
us  through  the  eminent  representative  of  (ireat  Hiitain  in  the  United 
States,  Sir  .luUan  I'auncelote,  and  pul)lish(  d  in  tlu'ir  evidence.  Snicly, 
no  one  wlio  lias  Mr.  I'.laine's  rei)utation  at  heart  need  blush  lor  the 
record  tlnismade.  And  if  the  United  States  havt;  been  unfortunate 
in  this  maft<'rat  all,  it  is  that  lliey  did  not  adhere  as  Russia  did,  liiinly 
and  resolutely,  to  ground  that  was  unanswerable,  and  never  give  way 
for  a  moment  to  any  suggestion  of  negotiation,  (u-  sellkMnent,  or  arbi- 
trament, short  of  tlie  plain  neeessity  and  Justice  of  tin;  case. 

I  sliall  refer  to  another  letter.  Sir,  with  your  permission,  which  will 
be  found  on  page  .'•(»."»  of  the  sa  me  \"olume.  This  is  again  from  Sir.luliau 
I'atineefofe  to  the  Maifpiis  of  Salisbury,  is  dated  on  the  I-tli  of  Deceiii' 
ber,  l-SSJ),  and  to  make  it  intelligible  1  lirst  refer  to  a  preceding  letter 
of  December  7th,  l.S.S!>,  from  Lord  Salis])ury  to  Sir  .Julian  I'auucefote 
on  the  same  page: 

I  have  tieen  informed  that  a  te.logram  has  been  received  by  tlio  Secretary  of  State 
for  the  Colonics  from  tiio  CWtveninr-Gcnera]  of  Canaila,  re])orting  that  his  coiineil 
have  expressed  the  following  views  in  regard  to  reopcMiing  negotiations  with  tlie 
United  States  Goveiuinent  on  the  subject  of  the  Beliring's  Sea  seal  fishery. 
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It  is  hold  by  tlio  Government  of  Cannda,  on  evidence  which  they  deem  snfficient, 
that  no  real  <lan.i;cr  exists  of  the  externiination  of  the  seal  tishery  in  Behrinnt's  Sea. 
Tliey  therefore  contend  that,  if  the  United  States  Government  are  not  of  that  opinion, 
that  Government  shonkl  make  the  proposals  which  they  consider  necessary  for  the 
protection  of  the  species.  If,  however,  the  renewal  of  negotiations  is  considered 
expedient  by  Her  Majesty's  Government,  Canada  will  agree  to  that  course  on  the 
following  conditions: 

If  this  formed  an  important  chapter  in  the  history  of  Great  Britain, 
the  future  historian  miiiht  enquire  whicli  was  the  Empire  and  wliich  was 
the  Province.  Canada  graciously  informs  Her  Majesty's  Government 
upon  what  terms  she  will  agree  to  negotiations  with  the  United  States, 
one  of  wliich  is, 

that  the  United  States  Government  shall  first  abandon  any  claim  to  regard  the 
Behring's  Sea  as  a  mare  clansiini,  and  that  any  existing  legislation  in  the  United 
States,  which  wonld  seem  to  support  that  claim,  shall  be  either  amended  or  repealed. 

Some  other  conditions  are  added  which  I  will  not  stop  to  read;  and 
Sir  Julian  Pauncefote  writes  in  reply: 

Immediately  on  the  receipt  of  your  Lordship's  telegram  of  the  7tli  instant,  con- 
taining certain  proposals  of  the  Dominion  Government  in  relation  to  the  Behring's 
Sea  qnestion  and  instructing  me  to  report  whether,  in  my  opinion,  those  proposals 
furnished  a  basis  of  possible  negotiation,  I  obtained  an  interview  with  Mr.  Blaine 
and  I  sounded  him  on  the  subject  of  Canada  being  directly  represented  in  any  diplo- 
matic negotiations  which  might  be  renewed  for  the  settlement  of  the  controversy. 
Mr.  Blaine  at  once  ex])ressed  his  absolute  objection  to  such  a  course.  He  said  the 
qnestion  was  one  between  Great  Britain  and  the  United  States,  and  that  his  Govern- 
ment would  certainly  refuse  to  negotiate  with  the  Imperial  and  Dominion  Govern- 
ments jointly,  or  with  Great  Britain,  with  the  condition  that  the  conclusions  arrived 
at  shoulil  ije  subject  to  the  approval  of  Canada. 

I  did  not  touch  on  the  other  proposals  for  the  following  reasons. 

As  regards  the  abandonment  of  the  ma7-e  clansnm  claim,  no  such  claim  having  been 
officially  asserted  by  the  United  States  Government,  they  would  naturally  object  to 
withdraw  it;  and  as  regards  the  suggested  amendment  of  their  legislation,  such  a 
proposal  would  gravely  embitter  the  controversy,  and  is  hardly  necessary,  as  I  con- 
ceive that  tliere  is  notliiug  in  the  terms  of  such  legislation,  if  correctly  interpreted, 
with  due  regard  to  international  law,  which  supports  the  mare  clausum  claim. 

With  those  citations,  Sir,  I  leave  upon  the  argument  of  my  learned 
friend,  Mr.  Carter,  the  question,  utterly  immaterial  I  repeat,  whether 
the  ground  we  have  placed  this  case  upon  was  or  was  not  the  original 
ground  asserted  by  the  United  States.  I  need  not  remind  you,  that 
this  subject  engaged  the  attention  of  the  previous  administration  to 
that  with  which  Mr,  Blaine  was  connected,  when  the  United  States 
began  by  seizing  the  sealing  vessels  in  two  successive  years,  and  that 
Mr.  Bayard,  the  former  Secretary  of  State  absolutely  declined  to  enter 
into  the  discussion  of  these  Russian  questions.  They  were  introduced, 
in  the  first  place,  by  the  Earl  of  Iddesleigli  when  Foreign  Secretary  of 
Great  Britain,  in  a  letter  through  Sir  Lionel  West,  then  British  Min- 
ister, which  elicited  no  reply  except  a  courteous  acknowledgment  of  its 
recei[)t.  Tiien  they  were  bi^ought  forward  again  by  Lord  Salisbury  in 
another  letter  during  Mr.  Bayard's  administration.  And  my  learned 
friend,  the  Attorney  General  very  much  complained  that  it  met  with 
no  res})onse.  Ou  two  occasions,  in  two  successive  Administrations, 
through  two  Secretaries  of  Foreign  Affairs  on  one  side  and  two  Secre- 
taries of  State  on  the  other,  it  was  attempted  on  the  ])art  of  Great 
Britain  to  carry  this  controversy  into  the  field  of  old  diplomatic  diffi- 
culties between  Eussia  and  the  United  States,  and  Russia  and  Great 
Britain.  Tlie  United  States  declined  to  discuss  it,  and,  as  has  been 
pointed  out — I  shall  not  go  over  it  again — always  asserted  through  Mr. 
Bayard,  as  well  as  through  Mr.  Blaine,  tlie  proposition  I  have  stated. 

It  is  true  that  Mr.  Blaine  was  afterwards  drawn  by  the  great  adroit- 
ness of  Lord  Salisbury — a  diplomat  of  very  great  ability,  sagacity  and 
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experience — few  men  livinfj  are  perhaps  his  equal — and  who  felt  quite 
as  strongly  as  my  learned  friends  feel  that  England  could  not  jiut  itself 
on  record  before  the  world  by  Justifying  the  action  of  Canada,  to  transfer 
the  discussion  in  some  measure  from  the  actual  facts  tliat  were  going  on 
in  Behring  Sea  and  the  North  Pacific,  to  the  old  storj^  about  the  Ukase 
of  18U1  put  forth  by  Russia  and  subsequently  more  or  less  modified  at 
the  instance  of  the  two  countries.  Finally,  Mr.  Blaine  was  drawn 
into  a  discussion  of  this,  and  1  need  not  say,  discussed  it  with  great 
ability.  We  shall  not  shrink  from  that  discussion  at  its  appropriate 
place,  as  a  sui)[)ort  and  corroboration  to  a  title  which  we  prefer  to  put 
in  its  origin  on  stronger  and  clearer  grounds.  And  when  it  is  said  that 
Mr.  Blaine  remarked  that  if  the  Behring  Sea  was  included  in  the 
Pacific  Ocean  within  the  meaning  of  the  Treaties  of  1824  and  1825,  the 
United  States  had  no  further  claims,  we  will  see  whether  such  a  remark 
was  justified  or  not,  and  whether  he  could  not  have  safely  stood  there. 
It  is  not  because  we  hesitate  in  attempting  to  support  the  views 
expressed  by  Mr.  Blaine  in  this  correspondence,  that  we  put  those  ques- 
tions in  a  secondary  place.  It  is  because  they  are  secondary,  necessa- 
rily and  unavoidably,  and  could  not  bemade  otherwise,  even  if  we  agreed 
to  consider  them  as  primar5% 

Then,  say  my  learned  friends,  still  avoiding  the  plain  issue  of  fact, 
this  is  a  question  of  the  freedom  of  the  sea.  You  nuist  beware  how 
you  step.  You  are  approaching  dangerous  ground.  You  are  in  danger 
of  interfering  with  the  freedom  of  the  sea;  and,  in  the  Attorney  Gen- 
eral's concluding  observations  the  other  day,  he  remarked  in  very  elo- 
quent language,  which  his  own  emotion  showed  was  not  mere  rhetoric, 
that  the  question  is  one  of  the  freedom  of  the  sea,  important  far  beyond 
and  above  the  ])reservation  of  the  seal. 

It  is  a  question  of  the  freedom  of  the  sea.  I  accept  that  issue.  I 
agree  that  it  is  a  question  of  the  freedom  of  the  sea,  but  it  is  not 
whether  the  sea  at  this  day  is  free  in  the  general  acceptation  of  that 
term.  That  question  has  been  settled  for  more  tlian  a  century,  and  the 
United  States  is  the  last  Government  in  the  world  that  could  afford  to 
have  tl>e  determination  of  it  (changed.  Not  all  the  seals  in  the  world 
wouhl  compensate  the  United  States  for  having  the  freedom  of  naviga- 
tion, of  commerce,  of  passage,  and  of  use  of  all  the  oi)en  seas  of  the 
globe  fail  to  be  maintained  intact.  But  the  question  is,  what  are  the 
limits  of  the  freedom  of  the  sea?  How  far  does  it  go?  Where  does  it 
Ktoj)?  Is  it  nieie  absence  of  restraint,  the  absence  of  law;  an  unbridled 
an(l  unlimited  ficedom  to  do  on  the  sea  what  the  laws  of  all  civilized 
countries  repress  everywhere  else?  Is  that  what  was  conceded  by  the 
nations,  when  a  hundred  years  ago  tli(\v  came  by  common  consent  to 
change  the  old  doctrine  of  mare  cUtnsvm  that  Inui  always  prevailed  till 
tlien,  whenever  it  was  I'onnd  desirable  by  a  maritime  nation  to  assert 
it,  into  tli(!  doctrine  of  mare  lihcrunif  How  much  did  they  giv<'  away? 
How  much  did  they  surrender?  Why  tlie  moment  you  attempt  to  give 
freedom  such  a  definition  ujton  the  high  sea  as  it  obtains  nowliere 
else  on  earth,  you  restore  i)ira(;y;  you  lestore  every  outrage  capable  of 
being  perj)etrated  on  the  sea.  It  is  manifest  that  is  not  what  the  free- 
dom of  the  sea  means.  It  has  limits;  there  are  things  we  cannot  do 
U])on  the  sea;  tliere  are  })ouiu1h  we  cannot  overstep.  Where  does 
free<lom  begin  to  be  regidated  by  law?    I  sliall  come  to  that  liiither  on. 

Now,  in  passing  away  foi-  the  present  from  the  subjiM'tof  the  freedom 
of  the  sea,  our  general  jnoposition,  wliicli  I  may  stale  as  well  here  as  any- 
where, is  this: — IJKit  this  slangliter  of  the  seals,  which  1  lia\«'  altenii>tcd 
to  describe,  is,  in  the  fir«t  place,  barbarous  and  iidjuman,  and  wrong  in 
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itself.  Ill  the  next  place,  it  is  contrary  to  those  rules  of  law  which  are 
established  by  the  municipal  government  of  every  civilized  country  on 
earth  for  the  protection  of  all  wild  animals  that  are  of  any  value  and, 
to  a  certain  extent,  of  those  harmless  wild  animals  that  may  be  said  to 
be  of  no  pecuniary  value.  In  the  third  place,  it  is  the  destruction  of 
an  important  and  valuable  industry,  long  established  and  maintained  by 
the  United  States  on  the  Islands,  to  which  these  seals  are  appurtenant; 
to  which  they  are  attached;  where  they  belong;  where  alone  they  may 
be  made  the  subject  of  any  husbandry  that  is  not  extermination.  And, 
finall^^,  that  this  extermination  of  a  race  of  animals,  a  race  that  have 
not  only  their  own  right  to  live  as  long  as  they  can  live  harmlessly,  but 
are  a  valuable  race  to  mankind,  to  commerce,  to  trade,  to  an  industiy 
su})porting  many  people,  is  conduct  that  the  freedom  of  the  sea  does 
not  embrace,  and  that  no  individual,  whether  he  can  make  a  profit  out 
of  it  or  not,  has  a  right  to  do  upon  any  part  of  the  high  sea,  an  act  of 
that  character,  entailing  such  consequences. 

It  is  important  before  entering  upon  the  discussion  of  the  exact 
question  of  legal  right  which  I  propose  to  address  myself  to,  to  consider 
what  has  been  up  to  the  commencement  of  this  trial  the  attitude  of 
•these  nations  with  respect  to  the  question,  not  for  the  purpose  of  show- 
ing, as  my  learned  friends  have  attempted,  that  either  side  has  laid 
greater  stress  later  on  than  they  did  in  the  beginning  on  particular 
points — that  is  of  no  consequence — but  to  show  what  in  our  judgment 
is  important  to  be  understood  and  taken  into  account. 

I  may  briefly  allude  to  the  correspondence  which  has  been  read, 
which  I  need  not  go  over  again.  The  first  thing  was  the  seizure  of 
these  vessels  in  1886.  It  was  followed  by  letters  of  inquiry  from  Great 
Britain,  later  on  by  letters  of  remonstrance  not  at  all  upon  the  ground 
of  defending  the  vessels  in  what  they  were  doing,  but  upon  the  question 
whether  whatever  that  conduct  was  they  could  be  seized  in  the  manner 
in  which  they  were  seized  and  condemned  by  the  United  States  Govern- 
ment. Mr.  Bayard's  first  letter  in  reply  was  one  in  which  brieMy,  some- 
what indirectly,  but  very  distinctly,  the  general  right  of  the  United 
States  was  afiirmed.  But  he  presently  took  a  different — perhaps  not 
a  dif(\?rent — but  a  more  desirable  view.  Experienced  statesmen  and 
diplomatists  do  not  need  to  be  told  liow  important  it  is  for  nations  to 
avoid  the  discussion  of  abstract  questions  as  long  as  it  can  be  avoided. 
No  good  comes  from  it.  It  is  not  their  business  to  enlarge  the  learning 
of  the  world.  It  is  not  in  their  power  to  change  the  law  of  the  world 
except  as  between  themselves,  and  therefore,  wise  statesmen  avoid  ab- 
stract discussion,  and  endeavour  to  meet  the  exigency  of  the  particular 
case.  They  prefer  the  precept  of  scripture.  "Agree  with  thine  adver- 
sary quickly  while  thou  art  in  the  way  with  him,  lest  the  adversary 
deliver  thee  to  the  judge".  Mr.  Bayard,  a  large  minded  far  seeing  man, 
of  that  sagacity  which  is  the  sagacity  of  wisdom  and  not  of  cunning, 
saw  at  once  that  instead  of  entering  into  the  endless  debate  about  the 
extension  of  abstract  principles  to  this  case,  it  were  far  better  for  two 
nations  of  the  same  race  and  blood,  having  a  common  interest  and  a 
common  law,  to  agree  to  settle  this  dispute,  and  to  leave  the  abstrac- 
tions to  such  future  generations  as  should  be  unfortunate  enough  to  be 
obliged  to  settle  them.  Therefore  leaving  the  question  of  right  and 
putting  it  aside,  but  not  for  a  moment  receding  from  it,  his  suggestion 
was  "Cannot  we  agree?  You  are  as  much  influenced  by  the  dictates 
of  humanity,  and  justice  as  we  are: — Your  interest  is  the  same  as  ours. 
You  desire  to  do  right  as  we  do;  let  us  agree." 
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He  made  that  proposal  not  only  to  Great  Britain  bnt  to  Eussia  and 
Japan,  who  are  interested  in  the  matter  of  the  seals,  and  to  various  other 
nations  who  are  not.  I  need  not  read  again  the  letter  he  addressed  to 
M.  Vignaud,  the  Secretary  of  Legation  in  Paris,  and  which  in  the 
same  words  was  sent  to  the  other  American  Ministers,  proposing  that 
in  this  work  of  humanity  and  justice  all  should  concur,  and  waive  the 
questioH  of  the  United  States  to  assert  itself  in  its  own  defense, 

I  wish  to  read  one  letter  not  before  read,  from  ]\lr.  Lothrop,  a  very 
able  American  lawyer  then  Minister  of  the  United  States,  at  St.  Peters- 
burgh,  addressed  to  the  Secretary  of  State  in  response  to  this  com- 
munication. It  is  to  be  found  in  the  first  volume  of  the  United  States 
Appendix,  page  192,  and  is  dated  December  8th  1887. 

Sir,  I  have  the  honor  to  transmit  herewith  the  translation  of  a  note  from  the 
Foreign  Office,  received  at  the  legation  yesterday,  on  the  proposition  of  the  United 
States  for  an  international  agreement  touching  the  capture  of  seals  in  Behriiig  Sea. 
The  earnestness  felt  here  in  the  matter  is  jilainly  indicated  by  the  language  of  the 
note,  which  speaks  of  unrestrained  seal  hunting  as  a  thing  which  not  only  threatens 
the  wellbeing  but  even  the  existence  of  the  people  of  the  extreme  north-east  coast. 

This  language  represents  a  view  which  1  have  heard  here  in  conversation,  of 
course  not  olBcially,  and  which  is  substantially  as  follows: 

The  seal  tishery  on  our  Beliring  coasts  is  the  only  resource  our  people  there  have;  , 
it  furnishes  all  the  necessaries  of  life;  without  it  they  perish.  Now,  international 
law  concedes  to  every  people  exclusive  jurisdiction  over  a.  zone  along  its  coasts 
snfticient,  for  its  protection;  and  the  doctrine  of  the  equal  rights  of  all  nations  on 
the  high  seas  rests  on  the  idea  that  it  is  consistent  with  the  connnon  welfare  and  not 
destructive  of  any  essential  rights  of  inhabitants  of  the  neighboring  coasts. 

Such  common  rights,  under  public  law,  rest  on  general  consent,  and  it  would  he 
absurd  to  athrm  that  such  consent  had  been  given  where  its  necessary  result  would 
be  the  absolute  destruction  of  one  or  more  of  the  parties.  Hence  the  rule  cannot  be 
applied  blindly  to  an  unforeseen  case,  and  these  alleged  common  rights  must  right- 
fully be  limited  to  cases  where  they  may  be  exercised  consistently  with  the  welfare 
of  all.  Behring  Sea  partakes  largely  of  the  character  of  an  inclosed  sea;  two  great 
nations  own  and  contrtd  all  its  inclosing  shores.  It  possesses  a  peculiar  fishery, 
which,  with  reference  to  its  preservation,  can  only  be  legitimately  pursued  on  land, 
and  even  there  only  under  strict  regulations.  To  allow  its  unrestrained  pursuit  in 
the  open  waters  of  the  sea  is  not  only  to  doom  it  to  annihilation,  but,  by  necessary 
conse<iueucc,  to  destroy  all  its  coast  inhabitants.  If  this  result  is  conceded  it  fol- 
lows that  the  doctrine  of  common  rights  can  have  no  aY)i)li(ation  to  such  a  case. 

I  have  thought  it  might  not  be  uninteresting  to  give  this  as  a  view  which  has 
found  expression  liere,  and,  if  found  necessary,  I  think  it  not  improbable  that  Rus- 
sia would  feel  that  she  was  driven  to  act  ou  it. 

The  not«  of  Mr.  de  Giers  is  enclosed  by  Mr.  Lothrop  in  this  commu- 
nication.    I  will  read  it.     It  is  very  brief. 

Mr.  Minister. — Mr.  Wurts,  under  date  of  August  22  (September  2),  was  good  enough 
to  cojuniunieatc  to  me  the  views  of  the  Government  of  the  United  States  of  America 
ui>on  the  suhject  of  the  desirableness  of  an  understanding,  among  the  govcruments 
concerned,  for  the,  regulation  of  the  taking  (la  clittHKe)  of  the  fur-s(^al  (lontrcs)  in  the 
Belirinu  Sea.  in  order  that  an  end  might  bo  put  to  those  inconsiderate  practices  of 
extermination  whicli  threaten  to  dry  up,  at  their  source  an  important  branch  of 
international  comiiierce. 

We  coneiir  entiiidy  in  tlio  views  of  the  Oovernment  of  the  United  States.  Like  it 
we  also  have  been  for  a  long  time  considering  what  means  could  be  taken  to  remedy 
a  state  of  things  which  is  [irfijudicial  not  only  to  conimerce  and  to  rev(;nue,  but 
wliieh  will  soon  work  disastrous  results,  not  only  to  the  well-being  but  oven  to  the 
existence  «)f  our  pe(»ple  in  the  extreme  Northeast.  The  establishment  of  a  reasonable 
rule,  and  of  a  lawful  sys'em  in  thi'  who,  ( rcijiloildtioii )  (}\'  the  resources,  whi<;h  furnish 
their  rmly  industry,  is  for  thosr'  people  of  vital  iiri)iortance. 

The  jiressing  int«;rest  \\lii(h  the  ImperiaH  Government  has  been  thus  called  to  con- 
sider had  alre.ady  suggested  to  it  tlm  idea  of  an  intern.itional  .agreement,  by  which 
this  intfirest  might,  find  its  most  ellicient  ]>role(tion.  it  is  by  this  way  that  the  dif- 
ferent fiu»;Htions  involved  can  be  best  resolved,  and  among  which  there  exists,  in  our 
opinion,  a  close  connection. 

It  was  after  the  writing  of  that  loiter  of  ,Mr.  P>;iy;nd's  to  Mr.  Vignnnd, 
certitinly  before  it  was  rcf^civod  at  the  P'oreign  ollifc  of  (xn^at  Britain, 
that  tlie  letter  1  have  belore  alluded  f<»  rr<»iM  Lord  Salisbury  came,  in 
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wliicli  for  the  first  time,  as  far  as  he  was  concerned,  though  it  had  been 
mentioned  before  by  Lord  Iddesleigh,  he  introduced  the  discussion  of 
tlie  old  Kussian  pretensions, — tlie  letter  to  which  my  learned  friend 
comi)laius  that  Mr.  Bayard  did  not  rejdy.  In  the  meantime,  however, 
which  is  probably  one  reason  why  Mr.  Jiayard  did  not  think  it  necessary 
to  enter  into  that  dispute,  he  had  transmitted  to  the  United  States  Min- 
ister at  London  instructions  to  approach  the  British  Government,  and 
to  ask  for  a  Convention  by  which  the  seals  might  be  protected,  not  u])on 
the  ground  that  the  Government  had  not  a  right  to  protect  itself,  but 
upon  the  ground  I  have  stated,  upon  which  it  was  far  better  to  reach 
that  result,  as  he  was  sanguine,  and  justified  in  the  belief  as  the  event 
showed,  that  it  would  be  immediately  accorded  by  Great  Britain.  What 
was  the  result  of  that  proposal?  There  was  a  little  delay,  explained  in 
the  correspondence  on  the  part  of  the  Minister  in  London,  on  account 
of  the  absence  of  Lord  Salisbury,  perhaps  in  the  belief  that  such  things 
would  be  better  discussed  personally  than  on  paper;  but  when  the  Min- 
ister and  Lord  Salisbury  met,  the  whole  matter  was  settled  in  one  inter- 
view; a  second  was  not  necessary.  The  proposition  of  the  United 
States  for  a  close  time  in  the  killing  of  the  seals  between  the  1st  of 
April  and  the  Istof  November,  subsequently  modified,  I  may  say,  to  the 
loth  of  October,  was  agreed  to;  and  there  on  the  map  [Pointing],  are 
the  boundaries  to  which  it  was  extended.  I  am  speaking  of  it  as  it  was 
originally;  it  was  enlarged  afterwards.  Between  the  United  States 
Minister  and  Lord  Salisbury,  an  Agreement  covering  the  water  com- 
prised within  those  lines  and  excluding  within  that  limit  all  the  seals 
killed  between  the  1st  of  April  and  the  15th  of  October  was  agreed  to. 
I  do  not  mean  to  say  that  a  Treaty  was  made;  but  it  was  agreed  that 
one  should  be*  made. 

Now,  my  learned  friend,  Mr.  Eobinson,  yesterday  alluded  to  what  he 
thought  i)roper  to  call  "  the  misunderstanding"  between  the  Minister 
and  Lord  Salisbury,  in  respect  to  the  agreement  I  have  referred  to.  If 
it  was  that,  it  would  not  play  much  of  a  part  here;  and,  therefore,  I  may 
usefully  enough  pause  to  consider  whether  it  was  a  misunderstanding, 
or  a  very  explicit  and  direct  understanding  on  both  sides.  My  learned 
friend,  with  a  sort  of  compassion  for  the  weakness  of  Lord  Salisbury, 
which,  I  presume,  his  Lordship  does  not  feel  the  need  of,  intimates  that 
nobody  could  be  less  informed  on  matters  connected  with  seals  than 
Lord  Salisbury;  and  that  he  was  the  kind  of  a  statesman  who  when 
the  proposal  was  made,  would  fall  immediately  upon  the  neck  of  the 
United  States  Minister,  and  say. — "By  all  means;  anything  you  want 
in  a  Treaty  between  two  great  nations,  I  shall  be  only  too  happy  to 
agree  to.  Let  us  swear  eternal  friendship".  Those  who  know  that 
statesman  do  not  need  to  be  told  that  his  weakness  does  not  lie  in  that 
direction.  He  does  not  speak  before  he  thinks;  he  thinks  before  he 
speaks.  He  does  not  make  Conventions  or  Agreements  of  any  kind  to 
bind  his  country,  until  he  is  quite  sure  that  he  understands  what  they 
mean. 

And  I  am  going  to  take  the  trouble  to  show  you  that  Lord  Salisbury 
did  perfectly  understand  what  he  was  about,  and  that  in  the  course  of 
the  negotiation,  which  contiiuied  about  the  details  of  this  agreement 
up  to  the  time  when  it  disappeared,  never  having  been  recalled  by  him 
or  by  Great  Britain,  when  the  United  States  made  up  their  mind  that 
it  would  not  go  any  further,  he  had  all  the  information  from  all  quar- 
ters that  existed,  and  that  at  no  time  did  he  intimate  that  in  making 
the  agreement  he  had  acted  without  knowledge  or  upon  mis-information. 
And  that  alter  he  had  heard  from  Canada,  and  received  the  official 
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comment  upon  it  and  protest  against  it  by  Canada  (which  I  shall  allude 
to  hereafter)  he  did  not  put  himself  for  a  moment  with  the  United 
States  upon  any  other  ground  than  this — that  time  was  wanted,  but 
that  the  convention  would  ultimately  be  carried  into  effect.  I  shall 
prove  this  by  reading  some  few  of  the  letters  that  bear  directly  upon 
that  point,  so  that  it  will  be  seen  exactly  how  Great  Britain,  in  a  man- 
ner most  honoiirable  to  herself,  and  to  the  statesman  who  had  charge  of 
her  Foreign  Affairs,  met  this  proposal  of  the  United  States. 

The  letter  of  November  12th  1887  from  the  United  States  Minister 
to  Mr.  Bayard  at  page  171  of  the  1st  Volume  of  the  United  States 
Appendix,  states  the  Minister's  account,  and  is  the  first  thing  that 
appears  in  the  correspondence  to  show  what  took  i^lace.    He  says: 

Referring  to  your  instructions  numbered  685,  of  August  19th  1887,  I  have  now  to 
say  that  owing  to  the  absence  from  London  of  I^ord  Salisbury,  Secretary  of  State 
for  Foreign  Affairs,  it  has  not  been  in  my  power  to  obtain  his  attention  to  the  sub- 
ject until  yesterday. 

I  had  then  an  interview  with  him,  in  which  I  proposed  on  the  part  of  the  Govern- 
ment of  the  United  States  that  by  mutual  agreement  of  the  two  Goveruments  a  code 
of  regulations  should  be  adopted  for  the  preservation  of  the  seals  in  Behriug  Sea 
from  destruction  at  im])roper  times  and  by  improper  means  by  the  citizens  of  either 
country;  such  agreement  to  be  entirely  irrespective  of  any  questions  of  conflicting 
jurisdiction  in  those  waters. 

His  Lordship  promptly  acquiesced  in  this  proposal  on  the  part  of  Great  Britain, 
and  suggested  that  I  should  obtain  from  my  Government  and  submit  to  him  a  sketch 
of  a  system  of  regulations  which  would  be  adequate  for  the  purpose. 

I  have  therefore  to  request  tliat  I  nuiy  be  furnished  as  early  as  possible  with  a 
draft  of  such  a  code  as  in.  your  judgment  should  be  adopted. 

I  would  also  suggest  that  copies  of  it  be  furnished  at  the  same  time  to  the  Minis- 
ters of  the  United  States  in  Germany,  Sweden  and  Norway,  Russia,  France,  aud 
Japan,  in  order  that  it  may  be  under  consideration  by  the  Goveruments  of  those 
countries.  A  mutual  agreement  between  all  the  Governments  interested  may  thus 
be  reached  at  an  early  day. 

Mr.  Bayard  had  to  take  time  to  answer  the  request  of  the  British 
Government  as  to  what  these  Regulations  should  be.  It  was  only 
agreed  at  the  first  interview  that  a  code  should  be  adopted,  and  tlie 
United  States  were  invited  to  proi)ose  one.  Here  is  a  reply  on  Febru- 
ary 7th  from  Mr.  liayard  that  covers  three  pages,  and  which  will  use- 
fully repay  perusal.  I  shall  only  be  able  to  read  some  extracts  from  it. 
The  substance  of  the  letter  is  to  state  these  leading  facts  as  they 
now  appear  before  you;  the  migration  of  the  seals;  the  i)eriod  of  the 
year;  the  great  slaugliter  of  the  females  and  the  death  of  the  young; 
the  extermination  to  which  it  conducted,  and  various  other  considera- 
tions, and  embracing — tliis  is  the  important  point — a  proposal  for  these 
liegulations.     That  is  the  substance  of  it.     1  will  read  tliis  passage: 

The  ouly  way  of  obviating  the  lamentable  result  above  ])redicted  appears  to  be  by 
the  L'niteil  States,  Great  Hritnin,  and  other  iiiteresttMl  jiowers  t.ikingcioncerted  action 
to  prevent  their  citizens  or  .snlijects  fioni  killing  fur-si^als  with  lirearms,  or  destruc- 
tive weaprdiH,  nf)rth  of  .vO  -  of  north  latitii(U),  and  l»etween  l(i()  '  of  longitude  west, 
and  170  of  liuigitudo  east  (rona  (jiroeuwich,  during  the  period  intervening  between 
April  ir.tli  and  November  1st. 

To  prevent  the  killing  within  a  marine  belt  of  40  or  50  miles  from  the  islauds 
during  that  period  would  Ije  iuelloctnal  as  a  preservative  meusure. 

And  so  ffuth. 

Then  comes  a  letter  from  Mm;  United  States  Minister  to  Mr.  Bayard, 
on  page  17o,  in  which  he  says: 

I  have  received  your  instruction  No.  782,  under  date  of  February  7,  relative  to  the 
Alankan  seal  fishericH.  I  immediately  addressed  a  note  to  I<ord  Salisbury,  inclosing 
for  his  perusal  <me  of  the  |irinted  eopics  of  the  instruction,  aud  ro(]ue8ting  an 
appointment,  for  an  early  interview  on  the  subject. 
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I  also  sent  a  note  to  the  Russian  Ambassador,  and  an  interview  with  him  is  arranged 
for  the  21st  instant. 

The  whole  matter  will  receive  my  immediate  and  thorough  attention  and  I  hope 
for  a  favorable  result.  Meanwhile  I  would  ask  your  consideration  of  the  manner  in 
which  you  would  propose  to  carry  out  the  regulations  of  tliese  fisheries  that  may  be 
agreed  upon  by  the  countries  interested.  Would  not  legislation  be  necessary;  and, 
if  so,  is  there  any  hope  of  obtaining  it  on  the  part  of  Congress? 

Another  letter  from  the  same  to  the  same  on  the  same  page,  of  Feb- 
ruary 25th,  1888,  says: 

Referring  to  your  instructions,  numbered  782  of  February  7,  1888,  in  reference  to 
the  Alaska  seal  lisheries,  and  to  my  reply  thereto,  numbered  690,  of  February  18,  I 
have  the  honor  to  inform  you  that  I  have  since  had  interviews  on  the  subject  with 
Lord  Salisbury  and  with  Mr.  de  Staal,  the  Russian  Ambassador. 

Lord  Salisbury  assents  to  your  proposition  to  establish,  by  mutual  arrangement 
between  the  Governments  interested,  a  close  time  for  fur-seals,  between  April  15  and 
November  1,  and  between  160°  of  longitude  west,  and  170°  of  longitude  east,  in  the 
Behring  Sea. 

He  will  also  join  the  United  States  Government  in  any  preventive  measures  it  may 
be  thought  best  to  adopt,  by  orders  issued  to  the  naval  vessels  in  that  region  of  the 
respective  Governments. 

I  have  this  morning  telegraphed  you  for  additional  printed  copies  of  instructions 
782  for  the  use  of  Her  Majesty's  Government. 

The  Russian  Ambassador  coucuis,  so  far  as  his  personal  opinion  is  concerned,  in 
the  propriety  of  the  proposed  measures  for  the  jirotection  of  the  seals,  and  has 
promised  to  coiiimuuicate  at  once  with  his  Government  iu  regard  to  it.  I  have  fur- 
nished him  with  copies  of  instructions  782  for  the  use  of  his  Government. 

Then  there  is  the  reply  of  Mr.  Bayard  on  the  2nd  of  March  contin- 
uing the  subject.  It  need  not  be  read;  but  I  will  read  Mr.  White's  let- 
ter. The  Minister  having  returned  home  temporarily,  the  subject  was 
left  iu  the  hands  of  Mr.  White,  who  became  Charge,  to  carry  out  the 
details  which  had  been  substantially  agreed  on;  and  Mr.  White  writes 
to  Mr.  Bayard  on  April  7th,  1888. 

Referring  to  your  instructions.  *  *  »  i  i^ave  the  honor  to  acquaint  j^ou  that  I 
received  a  private  note  from  the  Marqnis  of  Salisbury  this  morning  stating  that  at 
the  request  of  the  Russian  Aml)assador  he  had  appointed  a  meeting  at  the  Foreign 
Office  next  Wednesday,  11th  instant  "to  discuss  the  question  of  a  close  time  for  the 
seal  fishery  in  Behring  Sea,"  and  expressing  a  hope  that  I  would  make  it  convenient 
to  be  present,  and  I  have  rei^lied  that  I  shall  be  happy  to  attend. 

Then  there  is  Mr.  White's  letter  to  Mr.  Bayard  on  April  20th,  1888, 
on  page  179  of  the  same  book.  He  speaks  lirst  of  having  met  the  Mar- 
quis of  Salisbury  and  M.  de  Staal  and  then  says : 

M.  de  Staal  expressed  a  desire,  on  behalf  of  his  Government,  to  include  in  the  area 
to  be  protected  by  the  convention  the  Sea  of  Okhotsk,  or  at  least  that  portion  of  it  in 
which  Robben  Island  is  situated,  there  being,  he  said,  in  that  region  large  numbers 
of  seals,  who.se  destruction  is  threatened  in  the  same  way  as  those  in  Behring  Sea. 

He  also  urged  that  measures  be  taken  by  the  insertion  of  a  clause  in  the  proposed 
convention  or  otherwise,  for  prohibiting  the  importation,  by  merchant  vessels,  into 
the  seal  protected  area,  for  sale  therein,  of  alcoholic  drinks,  firearms,  gunpowder, 
and  dynamite. 

Lord  Salisbury  expressed  no  opinion  with  regard  to  the  latter  proposal,  but,  with 
a  view  to  meeting  the  Russian  Government's  wishes  respecting  the  waters  surround- 
ing Robben  Island,  he  suggested  that,  besides  the  whole  of  Behring  Sea,  the  sea  of 
Okhotsk  and  the  Pacific  Ocean  north  of  north  latitude  47°  should  be  included  in  the 
proposed  arrangement. 

There  you  get  (if  Mr.  White  is  correct  and  we  shall  see  whether  he  is 
or  not  soon),  the  Southern  line  of  this  previously  indicated  area  extended 
to  the  west,  and,  by  the  apparent  construction  of  the  language,  I  should 
think  extended  to  the  east — certainly  to  the  west.  And  there  is  another 
letter  which  I  will  refer  to,  about  that.    Then  he  says : 

I  referred  to  the  communications  already  made  by  Mr.  Phelps  ou  this  subject  to 
Lord  Salisbury,  and  said  that  I  should  be  obliged  to  refer  to  you  the  proposals  which 
had  just  been  made,  before  expressing  an  opinion  with  regard  to  them. 
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I  have  accordingly  the  honor  to  ask  for  instructions  in  reference  to  the  same. 

Mean-while  the  Marquis  of  Salisbury  promised  to  have  i)rei)ared  a  draft  convention 
for  submission  to  the  Russian  embassador  and  to  myself.  I  shall  lose  no  time  in  for- 
warding you  a  copy  of  this  document  when  received. 

I  have  omitted  a  paragraph  in  Mr.  White's  letter,  that  I  should  have 
read.    At  the  bottom  of  page  179  he  says: 

His  lordship  intimated  furthermore  that  the  period  proposed  by  the  United  States 
for  a  close  time,  April  15th  to  November  Ist,  mi<;ht  interfere  with  the  trade  longer 
than  absolutely  necessary  for  the  protection  of  the  seals,  and  he  suggested  October 
1st,  instead  of  a  month  later,  as  the  termination  of  the  period  of  seal  protection. 

Then  Mr.  Bayard  re])lies  to  Mr.  White.  The  letter  is  on  page  180  of 
the  same  book,  under  date  of  May  1st,  1888. 

Your  dispatch  No.  725  of  the  20th  ultimo  stating  the  result  of  your  interview  with 
Lord  Salisbury  and  the  Russian  ambassador  relative  to  the  protection  of  seals  in 
Behring  Sea,  and  rec^uestiug  further  instructions  as  to  their  proposals,  has  been 
received. 

As  you  have  already  been  instructed,  the  Department  does  not  object  to  the  iuclu- 
sion  of  the  sea  of  Okhotsk,  or  so  much  of  it  as  may  be  necessary,  in  the  arrangement 
for  the  protection  of  the  seals.  Nor  is  it  thought  absolutely  necessary  to  insist  on 
the  extension  of  the  close  season  till  the  1st  of  November. 

Only  such  a  period  is  desired  as  may  be  required  for  the  end  in  view.  But  in  order 
that  success  may  be  assured  in  the  eiforts  of  the  various  Governments  interested  in 
the  protection  of  the  seals,  it  seems  advisable  to  take  the  15th  of  October  instead  of 
the  Ist  as  the  date  of  the  close  season,  although,  as  I  am  now  advised  the  Ist  of 
November  would  be  safer. 

The  suggestion  made  by  Lord  Salisbury  that  it  may  be  necessary  to  bring  other 
Governments  than  the  United  States,  Great  Britain,  and  Russia  into  the  arrange- 
ment has  already  been  met  by  the  action  of  the  Department,  as  I  have  hitherto 
informed  you.  At  the  same  time  the  invitation  was  sent  to  the  British  Govei'nment 
to  negotiate  a  convention  for  seal  protection  in  ^ehring  Sea,  a  like  invitation  was 
extended  to  various  other  powers,  which  have  without  exception  returned  a  favor- 
able response. 

In  order,  therefore,  that  the  plan  may  be  carried  out,  the  convention  proposed 
between  the  United  States,  Great  Britain,  and  Russia  should  contain  a  clause  pro- 
viding for  the  subsequent  adhesion  of  other  powers. 

Mr.  White  then  writes  to  Mr.  Bayard  on  the  20th  of  June,  1888.  It 
is  on  page  181 : 

I  have  the  honor  to  inform  you  that  I  availed  myself  of  an  early  opportunity  to 
acquaint  the  Mar<juis  of  Salisbury  and  the  Russian  ambassador  of  the  receipt  of 
your  instructions  numbered  804,  of  May  3rd. 

(That  is  tlie  last  letter  I  read:) 

And  shortly  afterwards  (May  16)  His  Excellency  and  I  called  together  at  the  For- 
eign Office  for  the  purpose  of  discussing  with  his  lordship  the  terms  of  the  ])ro]tosed 
convention  lor  the  protection  of  seals  in  Behring  Sea.  Unfortunately  Lord  Salisbury 
liail  just  received  a  communication  I'rom  the  Canadian  (lovernment  stating  a  memo- 
rancium  on  t)ie  subject  would  shortly  be  forwarded  to  London,  and  expressing  a  hope 
tliat  pending  the  arrival  of  tliat  document  no  further  steps  would  be  taken  in  the 
matter  by  Her  Majesty's  Government. 

Now  I  turn  from  this  American  evitUMice  to  some  letters  that  are  to 
be  found  in  the  same  third  volume  of  tlie  Uritish  Api)eiidix  from  which 
I  have  been  reading  ]>efore.  I  have  shown  the  Tribumil  (becau.se  1 
attach  Ko  much  im])ortance  to  this  that  1  think  it  ought  to  be  clearly 
perceived  whctlicr  this  was  a  misunderstanding  or  not),  what  view  was 
entertained  in  regard  to  it,  and  what  was  underst(K)d  about  it  by  the 
American  representatives  in  London,  and  tlirough  them,  by  tlie  United 
States  Government  at  liome.  I  refer  to  a  letter  from  the  Marquis  of 
Salisbury  to  Sir  \i.  .Morier  and  also  to  Sir  Lioiu'l  VV^est  the  British 
Minister  at  Washington.  Duplicates  of  this  letter  seem  to  have  been 
sent  out,  one  to  Sir  Kobert  Morier  and  the  other  to  Sir  Lionel  West.   It 
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is  to  be  found  at  page  196  of  the  3rd  volume  of  the  British  Appendix  to 
the  Case. 

Sir:  The  liussiiiu  Ambiissador  and  the  United  States  Charg<S  d'Affaires  called  upon 
me  this  at'ternoou  to  discuss  the  question  of  the  seal  lisheries  in  Behring's  Sea,  which 
had  been  brought  into  prouiiuence  by  the  recent  action  of  the  United  States. 

The  United  States  Government  had  exjjressed  a  desire  that  some  agreement  should 
be  arrived  at  between  the  throe  Governments  for  the  purpose  of  prohibiting  the 
shiughter  of  the  seals  during  the  time  of  breeding;  and,  at  my  request,  M.  de  Staal 
had  obtained  instructions  from  his  Government  on  that  question. 

M.  de  Staal,  you  will  recollect,  Sir,  was  the  Eussian  Ambassador: 

At  this  preliminary  discussion  it  was  decided  provisionally,  in  order  to  furnish  a 
basis  for  negotiation,  and  without  definitively  pledging  our  Governments,  that  the 
space  to  be  covered  by  the  proposed  Convention  should  be  the  sea  between  America 
and  Russia  north  of  the  47th  degree  of  latitude ; — 

that  gives  the  entire  southern  line — 

that  the  close  time  should  extend  from  the  15th  of  April  to  the  Ist  November; 

that  was  written  before  Mr.  Bayard's  suggested  modification  that  he 
would  take  the  15th  October — 

that  during  that  time  the  slaughter  of  all  seals  should  be  forbidden;  and  vessels 
engaged  in  it  should  be  liable  to  seizure  by  the  cruisers  of  any  of  the  three  Powers, 
and  should  be  taken  to  the  port  of  their  own  nationality  for  condemnation  ;  that  the 
traffic  in  arms,  alchol,  and  powder  should  be  prohibited  in  all  the  islands  of  those 
seas;  and  that  as  soon  as  the  three  Powers  had  concluded  the  Convention,  they 
should  join  in  submitting  it  for  the  assent  of  the  other  Maritime  Powers  of  the 
northern  seas. 

The  United  States  Charg^  d'Affaires  was  exceedingly  earnest  in  pressing  on  us 
the  importance  of  dispatch  on  account  of  the  inconceivable  slaughter  that  had  been 
and  was  still  going  on  in  these  seas.  He  stated  that  in  addition  to  the  vast  quantity 
brought  to  market,  it  was  a  common  practice  for  those  engaged  in  the  trade  to  shoot 
all  seals  they  might  meet  in  the  opeu  sea,  and  that  of  these  a  great  number  sank,  so 
that  their  skins  could  not  be  recovered. 

On  the  28th  of  July  there  appears  in  the  British  Appendix  the  same 
Volume,  page  209,  a  letter  from  the  United  States  Minister  who  had 
then  returned  to  London  to  the  Marquis  of  Salisbury;  I  ask  you  to 
notice  this  date,  July  28th,  1888. 

This  letter  is  as  follows: 

My  Lord  :  I  beg  to  recall  your  Lordship's  attention  to  the  subject  of  the  proposed 
Convention  between  the  Government  of  the  United  States,  Great  Britain  and  Russia 
for  the  protection  of  the  seal  fisheries  in  Behriug  Sea.  A  considerable  time  has  now 
elapsed  since  the  last  conversation  I  had  the  honour  to  have  with  your  Lordship  in 
regard  to  it,  when  it  was  mutually  believed  that  an  early  agreement  might  be 
arrived  at. 

I  am  sure  your  Lordship  will  concur  with  me  in  conceiving  it  to  he  for  the  interest 
of  all  parties  that  a  conclusion  should  be  reached  as  soon  as  possible.  And  my 
Government  instructs  me  respectfully  to  urge  upon  Her  Majesty's  Government  the 
propriety,  under  existing  circumstances,  of  immediate  action. 

I  understand  the  Russian  Government  to  be  prepared  to  concur  in  the  proposed 
Convention  as  soon  as  the  other  Governments  concerned  are  ready  to  assent  to  it. 

Here,  sir,  you  have  from  Lord  Salisbury  in  his  letter  to  the  British 
representatives  abroad,  a  statement  v/hich  precisely  concurs  in  every 
l)articular  with  that  of  the  American  Minister,  and  the  American  charge 
d'affaires,  in  representing  this  agreement  to  their  Government. 

Then  there  took  place  a  correspondence,  or  perhaps  I  should  say 
there  had  taken  place  in  the  meantime  a  correspondence  from  April  to 
July  between  the  Governments,  containing  a  suggestion  made  in  the 
form  of  a  letter  of  the  United  States  Minister,  that  has  been  read,  as  to 
the  means  by  which  this  convention  should  be  carried  into  effect,  and 
whether  legislation  would  not  be  necessary  in  both  countries  to 
empower  the  Governments  and  the  courts  of  the  Government  to  enforce 
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the  provisions  of  the  stipulations;  and  it  appears  from  that  correspond- 
ence that  the  suggestion  made  by  the  American  Minister  to  Lord  Salis- 
bury, as  it  was  made  to  his  own  Government,  was  acceded  to;  that  it 
was  proposed  by  his  Lordship  to  have  introduced  into  Parliament  a  bill 
for  the  enfoicement  of  this  proposed  Convention ;  that  a  copy  of  it  was 
promised  to  the  American  Minister,  at  his  request,  for  the  use  of  his 
Goverument;  that  subsequently  Her  Majesty's  Government  thought  it 
would  be  better  to  enforce  the  convention  in  Great  Britain  through 
orders  in  Council,  and  that  was  understood  by  Mr.  White  to  mean  that 
no  act  of  Parliament  was  necessary,  but  that  the  Executive  would 
enforce  it  through  orders  in  Council.  That  mistake  of  his  was  subse- 
quently corrected  by  an  explanation  from  the  British  Foreign  Office 
that  they  only  meant  that  instead  of  passing  a  definite  bill  prescribing 
the  manner  in  which  a  Convention  shoald  be  carried  out  which  was  not 
yet  formally  executed,  an  act  should  be  passed  empowering  the  Privy 
Council  to  issue  such  orders  and  under  such  circumstances  as  might  be 
necessary. 

I  allude  to  this  correspondence  only  to  say  that  it  is  apparent  from  it 
that  the  convention  was  agreed  to  be  executed  on  both  sides,  and  that 
tlie  details  of  it  were  all  understood,  and  that  it  was  likewise  the  subject 
of  consideration  and  of  conclusion  as  to  the  means  by  which  it  should 
be  carried  into  effect;  and  whether  an  act  was  introduced  into  Congress 
for  that  purpose,  I  really  do  not  know.     Xow,  sir,  why  are  we  here? 

Sir  KiCHARD  Weestek. — There  is  a  letter  of  the  3rd  of  September 
on  page  220,  from  Lord  Salisbury  to  Sir  Lionel  West,  which  I  think 
should  be  read  in  connection  with  what  you  are  saying. 

Mr.  Phelps. — I  will  read  it  with  much  pleasure: 

With  reference  to  my  despatch  of  tlie  IGrh  April  last,  relative  to  the  proposals 
received  from  the  GoveVuiiieiit  of  the  Uuited  States  for  concerted  action  on  the  part 
of  the  Powers  interested  in  the  matter,  with  a  view  to  the  establishiiient  of  a  close 
season  for  the  preservation  of  the  fur-seals  resortini;  to  Hehrinsr.s  Sea,  I  have  to 
inform  you  that  I  have  recently  had  a  long  conversation  with  Mr.  Phelps  on  the 
subject. 

lie  stated  that  his  Governm.nt  were  very  anxious  that  an  agreement  should  be 
arrived  at  as  soon  as  possible. 

I  pointed  out  the  dii1i(  ulties  felt  by  the  Canadian  Government,  and  said  that 
while  the  scheme  wa.s  favorable  to  the  industries  of  the  mother  country,  consider- 
able a])prehension  was  felt  in  Canada  with  respect  to  its  possible  effect  on  colonial 
interests. 

1  added  that  I  was  still  sanguine  of  coming  to  an  arrangement,  but  that  time  was 
indispensable. 

That  letter  is  on  my  notes  to  have  been  read  a  little  later  in  another 
connection. 

Sir  liK'iiARi)  Wehsteu. — I  beg  your  i)ard<Ui,  Mr.  Phelps. 

Mr.  Phelps. — It  does  not  disturb  nie  at  all.  1  am  glad  to  read  it  at 
tliis  time  to  oblige  my  leaiiM*d  friend;  because  I  was  ab(mt  to  i)ut  the 
inquiry — I  ha«l  put  the  in(piiry — llow  come  we  here?  Alter  the  agree- 
ment that  you  learn  from  botli  these  Governments  had  been  nuule,  its 
details  adjiisU-d,  the  methods  of  its  being  carried  into  elleet  considen'd 
and  arranged,  and  atler  repeated  applications  I)y  the  Pnited  States 
(Government,  ba.sed  upon  tin-  uig<Micy  of  the  case,  had  been  met  by 
saying  that  it  was  necessary  to  consult  ( 'anada.  We  have  been  8i)okeu 
of  as  complaining  of  that.  Certainly  not;  it  was  the  duty  of  the 
British  (l(.vernment  to  consult  the  jirovince  on  that  subject,  and  we  at 
once  ac<|uiesced,  as  will  be  seen  from  the  <-onespondence,  in  the  i>ro- 
l)riety  of  waiting  until  an  answer  could  be  had.  Then  we  timl  as  late 
as  Sepfendter,  alter  the  communication  from  Canada  that  I  am  al»(»ut 
to  read  Irom,  Lord  Salisbury  writes  that  he  ha<l  had  a  conversation 
B  S,  PT  XV 2 
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with  the  American  Minister,  wlio  was  pressing  for  the  fulfillment  of 
the  Convention,  and  had  told  him  that  time  was  necessary,  but  that  he 
was  still  sanguine  that  it  would  be  executed. 

Now,  what  was  the  dii'ficulty  1  The  difiSculty  was  the  protest  of  Can- 
ada. It  was  communicated  from  the  Foreign  Office  to  the  Colonial 
Government.  Time  was  deman.ded,  and  an  official  reply  was  sent  back 
to  Her  Majesty's  Government,  which  is  the  reply  Lord  Salisbury 
alludes  to  in  the  letter  I  have  just  read,  as  the  cause  of  the  delay. 
On  page  212  of  the  same  book,  the  third  volume  of  the  British  Appen- 
dix, under  date  of  August  18th,  is  a  letter  from  John  Bramston,  whom 
I  believe  my  friend  said  was — 

Sir  Richard  Webster. — He  was  a  Secretary  of  the  Colonial  Office. 

Mr.  Phelps.— A  Secretary  of  the  Colonial  Office. 

Sir:  Witli  reference  to  the  letter  from  this  Department  of  the  10th  instant,  I  am 
directed  by  Lord  Knutsford  to  transmit  to  you,  to  be  laid  before  the  Marquis  of 
JSaiisbury,  a  copy  of  a  dispatch  I'rom  the  vJovernor-General  of  Canada  forwarding  a 
Minute  of  his  Privy  Council  on  the  subject  of  the  proposal  of  the  United  States 
Government  for  the  establishment  of  a  close  time  for  seals  in  Bchring's  Sea. 

In  view  of  the  expLtnatious  of  the  Dominion  Government,  which  state  very 
clearly  the  strong  objections  to  the  proposed  close  season,  it  appears  to  Lord  Knuts- 
ford mat  it  will  be  necessary  for  the  United  States  Government  to  make  some  mod- 
ified proposal  if  the  negotiations  are  to  have  any  useful  result. 

The  enclosure  in  that  is  "The  Report  of  a  Committee  of  the  Hon- 
orable Privy  Council  for  Canada,  approved  by  His  Excellency,  the 
Governor-General  in  Council,  on  the  14th  July,  1888."  I  Avill  read  the 
whole  of  it,  as  it  is  brief: 

The  Committee  of  the  Privy  Council  have  had  under  consideration  a  despatch 
dated  the  8th  jlarch,  1888,  from  the  Right  Honorable  the  Secretary  of  State  for  the 
Colonies,  transmitting  a  copy  of  a  letter  from  the  Foreign  Office,  with  a  note  from 
the  United  States  Minister  in  London,  submitting  a  proposal  from  Mr.  Secretary 
Bayard  for  the  establishment  of  a  close  season  for  the  seal  fishing  in  and  near 
Behring's  Sea,  to  extend  from  the  loth  April  to  the  1st  November  of  each  year,  and 
to  be  operative  in  the  waters  lying  north  of  latitude  50  degrees  north  and  between 
longitude  160  degrees  west  and  170  degrees  east  from  Greenwich,  in  which  despatch 
Lord  Knutsford  asks  to  be  favored  with  any  observations  which  the  Canadian 
Government  may  have  to  offer  on  the  subject. 

The  Minister  of  Marine  and  Fisheries  to  whom  the  said  despatch  and  inclosures 
wei'e  referred,  sulimits  a  Report  thereon,  dated  the  7th  July,  1888,  protesting 
against  Mr.  Bayard's  proposal  as  an  unjust  and  unnecessary  interference  with,  or 
rather  prohibition  of,  rights  so  long  enjoyed  to  a  lawful  and  remunerative  occupa- 
tion upon  the  high  seas. 

The  Committee  concur  in  the  said  Report,  and  advise  that  a  copy  thereof,  and 
of  this  Minute,  if  approved,  be  transmitted  by  your  Excellency  to  the  Right  Honor- 
able Secretary  of  State  for  the  Colonies. 

Then  follows  the  Minute  from  the  Department  of  the  Marine  and 
Fisheries,  as  the  result  of  the  Report  of  the  Committee  of  the  Privy 
Council,  signed  by  George  E.  Foster,  Acting  Minister  of  Marine  and 
Fisheries,  in  which  the  grounds  of  the  objection  were  stated. 

I  cannot  take  your  time.  Sir,  to  read  the  whole  of  this,  nor  is  it  neces- 
sary. It  is  in  print  before  you.  I  onlj^  read  enough  to  point  out  that 
their  objection  is  that  the  increase  of  the  seals  is  so  great,  the  number 
so  large,  that  the  pelagic  sealing  comi^lained  of  by  the  United  States 
does  not  even  stop  the  increase.  Therefore,  that  the  convention  cannot 
be  necessary  for  the  preservation  of  the  seal,  and  that  the  real  object 
of  the  United  States  is  not  the  preservation  of  the  seal,  which  is  in  no 
sense  endangered,  but  is  an  attempt  to  obtain  a  monopoly  of  the  seal- 
skins, and  to  deprive  Canada  of  that  share  in  the  product  obtained  upon 
the  high  seas  which  can  be  taken,  not  merely  without  risk  to  the 
existence  of  the  herd,  but  without  stopping  its  increase. 
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He  refers  to  a  report  of  the  United  States  Ageut  from  which  it 
appears,  as  he  says : 

1.  That  none  but  young  male  seals  are  allowed  to  be  killed  on  the  Pribilof  Islands, 
and  of  these  only  100,000  annually. 

2.  That  a  careful  uieasuremeut  of  the  breeding  rookeries  on  St.  Paul  and  St.  George 
Islands  showed  6,357,750  seals  exclusive  of  young  males. 

3.  That  90  per  cent  of  the  pups  bred  by  these  go  into  the  water,  leaving  a  mortal- 
ity of  but  10  per  cent  at  the  ]dace  of  breeding. 

4.  That  fully  one-half  of  the  above  90  per  cent  of  pups  returned  the  following 
year  as  yearlings  to  the  rookeries,  leaving  thus  a  total  mortality  of  45  per  cent  from 
various  causes  at  sea. 

It  needs  but  a  slight  consideration  of  these  figures  to  demonstrate  that  an  addition 
of  millions  each  year  must  be  made  to  the  siirviviug  seal  life  in  the  Korth  Pacific 
Ocean. 

The  Agent  in  his  Report  says:  "This  vast  number  of  animals,  so  valuable  to  the 
Government,  are  still  on  the  increase.  The  condition  of  all  the  rookeries  could  not 
be  better". 

That  report  is  stated  to  have  been  dated  July  18th,  1887. 

Su-  EiCHAPtD  Weesteu. — It  is  a  Uuited  States  document. 

Mr.  Phelps. — Yes;  it  is  quoted  from  a  United  States  document. 

Against  the  euornuius  yearly  increase  of  seal  life  may  be  placed  the  average 
slaughter  as  given  in  the  Memorandum  attached  to  Mr.  Bayard's  letter,  viz.,  192,457 
for  the  whole  world,  or  for  the  seals  near  to  Uohriug's  Sea  as  follows: 

Pribilof  Islands 94,  967 

Commander  Islands  et  Robbiu  I?ccf 41,  893 

Japan  Islands 4, 000 

North-west  coast  of  America 25,  000 

Or  a  total  of 165,860 

With  an  annual  clear  increase  of  millions,  and  an  annual  slaughter  of  less  than 
200,000  in  the  North  Pacific  Ocean,  it  surely  cannot  be  contended  that  there  is  any 
necessity  for  such  striuLcent  and  exclusive  measures  as  the  one  i»ro])ose(l  in  order  to 
preserve  the  seal  fishery  from  threatened  destruction.  Not  only  would  it  appear 
that  the  present  rate  of  catch  could  be  permitted,  and  a  continual  increase  of  the 
total  number  of  seals  be  assured,  but  it  would  seem  that  this  annual  take  might  be 
many  times  multiplied  without  serious  fears  <jf  exhaustion  so  long  as  the  present 
condition  of  breeding  on  the  Pribilof  Islands  are  preserved. 

And  he  goes  on  to  discuss  the  subject.  The  purport  of  it  all  is,  as  I 
have  said,  that  while  this  proposal  of  the  United  States  is  totally 
utinecessary,  alto^^ctlier  uncalled  for,  the  real  motive  of  it  is  to  estab- 
lish ail  absolute  and  complete  monopoly  on  the  islands. 

Senator  MoKciAX. — Mr.  I'lu'ljis,  beiore  we  rise  for  the  recess,  I  would 
like  to  know  whether  in  the  understanding  Ihat  there  is  between  the 
counsel  in  this  Case,  in  regard  to  the  geographical  delinilion  of  Hehring 
Sea,  the  line  is  to  be  drawn  inside  the  Aleutian  range  or  outside? 

Mr.  I'HKLI'S. — Do  you  mean,  Senator,  «»n  the  question  of  whether  it 
is  included  in  the  Pacific  Ocean  H 

Senator  .M(»U(;an. — No;  I  mean  in  reference  to  the  words  in  the  treaty 
"In  ()!•  hahitnally  resorting  to  IJehring  Sea." 

Sir  KicilAlll)  V\'Ki{s']'i;ii. —  I  ini^ht  perhaps  save  troulde  on  tliis  matter 
by  .saying  and  I  think  Mr.  IMnlps  will  agree  that  the  matter  is  a  little 
involved,  l)nt  .so  far  as  Iler  Majesty'H  ( i(»vernment  is  c(Hicerned  we  have 
intt  the  slightest  objection  to  the  passes  into  IJehring  Sea  being  con- 
sidered as  part  of  I'.ehritig  Sea.  1  do  not  think  it  would  be  accurate  to 
consider  the  passes  into  the.  sea  as  being  a  part  of  it,  but  for  the  i)ur- 
poses  of  the  Regulations  I  was  discussing  yesterday,  we  have  not  the 
slightest  objection  to  tintHe  passes  being  considered  a  ])art  of  the  sea. 

Mr.  Phi:m's. — Yes,  Sir.  That  answers  Senator  Moigan's  fiucstion. 
If  you  will  permit  me  a  moment,  Mr.  I'resideut,  the  Minute  that  1  have 
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been  le.ading  from  is  dated  tlie  7th  day  of  July,  1888.  It  was  approved 
by  the  Governor-General  in  Privy  Council  on  the  14th  of  July,  1888 
and  it  was  transmitted  by  Lord  Stanley  of  Preston  to  Lord  Knutsford 
on  the  3rd  of  August  1888,  and  would  be  in  the  possession  of  the 
British  Foreign  Othce  in  about  the  usual  time  after  that. 

The  Tribunal  here  adjourned  for  a  short  time. 

Mr.  Phelps. — My  learned  friend,  Sir  liichard  Webster  desires  that 
I  should  refer  to  another  letter  upon  the  same  subject,  which  I  had  not 
mentioned  this  morning.  I  do  it  with  great  pleasure,  because  it  is  by 
no  means  my  intention  to  deduce  any  conclusions  from  any  part  of  this 
correspondence  which  are  not  sustained  by  the  whole  of  it.  It  is  a 
letter  from  Lord  Salisbury  to  Sir  Julian  Pauncefote  of  tbe2iind  October 
1890,  and  it  is  in  the  3rd  British  Ai)pendix,  page  18  of  the  second  part. 
The  Tribunal  will  remember  before  I  read  from  this  letter,  that  the 
correspondence  I  have  been  reading  took  place  at,  and  immediately 
following,  the  time  when  the  Agreement  between  the  two  Governments 
for  a  convention  that  I  was  speaking  of  took  place. 

Senator  Morgan.— In  1888? 

Mr.  Phelps. — Yes,  the  letters  on  both  sides.  Now  on  the  22nd  Octo- 
ber 1890,  Lord  Salisbury  writes  to  Sir  Julian  Pauncefote  a  letter  which 
is  produced  here,  in  which,  being  pressed  upon  this  subject,  he  gives 
an  explanation : 

I  understand  his  complaint — 

that  is  to  say,  in  Mr.  Blaine's  correspondence — 

to  be  that,  in  a  conversation  with  Mr.  Phelps,  reported  by  that  gentleman  in  a 
despatch  dated  the  25th  February,  1888,  I  had  assented  to  the  American  proposition 
to  establish,  by  mutual  arrangement  between  the  Govern inents  interested,  a  close  time 
for  fur-seals  between  the  15fch  April  and  the  1st  November  in  each  year,  and  between 
160^  west  longitude  and  170  east  longitude  in  the  IJehring's  Sea;  that  I  had  under- 
taken to  cause  an  Act  to  be  introduced  in  Parliament  to  give  effect  to  this  arrange- 
ment as  soon  as  it  could  be  prepared,  and  that  I  subsequently  receded  from  these 
engagements. 

Tlie  conversation  in  question  took  place  on  the  22nd  February  1888,  and  my  own 
record  of  it,  written  on  the  same  day  in  a  despatch  to  your  predecessor,  is  as  follows: 

Mr.  Phelps  then  made  a  proposal  on  the  basis  embodied  in  Mr.  Bayard's  despatch 
of  the  7th  February,  a  copy  of  which  accompanies  my  previous  despatch  of  this  day's 
date.  Mr.  Bayard  there  expresses  the  opinion  that  the  only  way  of  preventing  the 
destruction  of  the  seals  would  be  by  concentrated  action  on  the  part  of  the  United 
States,  Great  Britain,  and  other  interested  Powers,  to  prevent  their  citizens  or  sub- 
jects from  killing  fur  seals  with  iirearms  or  other  destructive  weapons  north  of  50° 
north  latitude,  and  between  160  west  longitude  and  170"^  east  longitude  from  Green- 
wich, during  the  period  intervening  betwei-n  the  15th  April  and  the  Ist  November. 
I  expressed  to  Mr.  Phelps  the  entire  readiness  of  Her  Majesty's  Government  to  join 
in  an  Agreement  with  Eussia  and  the  United  States  to  establish  a  close  time  for  seal 
fishing  north  of  some  latitude  to  be  fixed. 

And  he  subsequently  discusses  that  at  a  length  I  need  not  read, 
speaking  very  kindly  of  the  United  States  Minister  and  giving  his  views 
which  are  before  you. 

I  am  very  glad  that  this  letter,  as  it  is  in  the  case,  where  it  would 
naturally  encounter  and  probably  has  before  encountered  the  eye  of  the 
Tribunal,  should  have  been  brought  to  my  attention  by  my  learned 
friend  on  the  other  side.  I  appeal  from  that  letter  which  is  not  after 
all  very  different  from  what  appeared  from  the  former  correspondence — 
I  appeal  from  Lord  Salisbury's  recollection  in  1890,  to  what  he  said  in 
the  repeated  letters  I  read  this  morning,  written  immediately  after  that 
agreement  was  made.  If  the  Tribunal  take  the  trouble,  which  I  will 
not  stop  to  do,  to  compare  the  letters  which  I  have  read  this  morning 
from  the  British  Government  as  well  as  from  the  representative  of  the 
American  Government  with  the  subsequent  recollection  of  Lord  Salis- 
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bury  in  1890.  I  think  they  will  find  in  which  he  was  correct,  and  in 
which  he  was  nndoubtedlj^  mistaken.  In  that  letter  (you  will  remember 
those  letters)  he  sn.u'ofested  the  47th  parallel.  He  states  the  agreement 
to  have  been  that  both  the  dates  were  fixed,  and  the  limits  were  fixed, 
when  now  he  seems  to  be  of  a  recollection  that  all  he  agreed  to  was 
something  or  other  to  be  fixed  hereafter. 

Xow  still  on  the  point  whether  there  could  have  been  any  misunder- 
standing or  rather  want  of  information  on  the  part  of  Lord  Salisbury, 
I  want  to  call  your  attention  to  a  letter  on  the  24th  page  of  this  book, 
the  third  British  Appendix,  fi'om  Messrs.  Lampson  the  great  fur  house 
of  London  through  whose  hands  as  it  has  appeared  and  will  appear  in 
another  connection  all  these  seal  skins  passed.  They  are  a  very  old 
established  house,  and  the  letter  I  refer  to  is  a  letter  from  these  gen- 
tlemen to  the  Earl  of  Iddesleigh  when  he  was  Secretary  for  Foreign 
Affairs,  dated  the  12th  Xovcnber  188(5,  almost  two  years  before  the 
making  of  the  Agreement  between  Lord  Salisbury  and  the  American 
Minister: 

My  Lord:  We  understand  a  question  of  international  law  has  arisen  between  the 
Government  of  the  United  >States  on  the  one  hand,  and  the  Governments  of  Great 
Britain  and  ot  the  Dominion  of  Canada  on  the  other  hand,  respectinjr  the  seizure  by 
the  L'nited  States  Revenue  cutter  "Corwiu'  of  certain  Dominion  fishing- vessefs 
engajied  in  capturing  fur  seals  in  the  waters  of  Alaska. 

As  the  future  existence  of  the  fur-seal  skin  tralHc,  in  which  we  have  for  years  past 
been  engaged,  largely  depends  upon  the  settk;ment  of  this  question,  we  beg  to  sub- 
njjt  for  your  consideration,  the  f(dlowing  facts: 

Situated  in  the  waters  of  Alaska,  latitude  57°  north,  longitude  170°  west,  is  the 
Pribilof  group  of  islands,  belonging  to  the  United  States. 

Tlieso  islands,  which  are  occupied  every  year  from  May  to  October  by  a  large 
number  of  fur-seals  for  the  purpose  of  breeding,  have  been  leased  to  an  American 
Company  under  stringent  conditions,  which  restrict  them  from  killing  more  than 
100,000  young  males  per  annum,  and  strictly  prohibit  them  from  killing  any  female 
seals  whatever. 

The  fnr-se:il  being  a  polygamous  animal,  the  annual  increase  is  not  affected  by  the 
killing  of  this  limited  numlier  of  young  males;  and  it  has  been  found  that  the  wise 
nursing  by  these  means  of  this  very  im])()rtant  lishery  has  not  only  resulted  in  the  pre- 
8ervati<m  of  the  seals  during  the  ])ast  sixteen  years,  but  has  also  given  an  ample 
supply  of  skins  for  purposes  of  tracle. 

During  the  last  few  seasons,  however,  tishing  vessels  have  been  fitted  out  from 
ports  in  British  Columbia  and  the  United  States,  and  have  been  engaged  in  the 
wholesale  slaughter  of  female  seals,  \vhi<h,  during  the  breeding  season,  swarm  in 
the  waters  round  tlie  islantl  for  a  considerable  distance  out  to  sea. 

Last  sunimer  several  of  the  Dominion  vessels  were  seized  by  the  United  States 
cutter,  an<i  it  is  sf:iteii  that  a  case  is  hi-ing  ]ur|iared  by  the  Dominion  (ioxcniment, 
for  presentation  to  the  United  States  (jovernment,  disputing  the  legality  of  the  said 
captures. 

Should  Great  Britain  deny  the  right  of  the  United  States  Government  to  protect 
the  lishery  in  an  eflertual  manner,  there  cm  l>e  no  doubt  that  the  Alaska  fur-seals, 
wliich  funiisli  l>y  f;ir  tlie  most  imp()rtiint  jiart  of  tli«i  world's  supply  of  seal-skins, 
will  be  exleiuiiiiated  in  a  very  low  years.  Just  as  in  the  South  Atlantic  the  Shetland 
and  Georgia  fur-seals  which  used  to  furnish  oven  finer  pelts  than  the  Alaskas,  have 
already  been. 

it  is  evident,  therefore,  that  the  benefit  derived  by  the  Dominion  fishing-vessels 
from  the  sbiuglifer  of  these  fiiuaie  seals  will  lie  short  lived. 

We  would  next  point  out  that  the  100,(1(10  skins,  the  aniiu.il  jtroduce  of  the  islands 
(worth  /.  .T.O.Odo  at  present  prii-es)  have  l)eeii  shipped  tons  lursah-and  mannl'acluro 
in  London  for  sixteen  years  jiasf,  thus  allording  in  ibis  city  employment  for  a  large 
amount  of  cijiifal  and  tne.ius  of  subsistence  to  s(,me  10,000  people,  many  of  whom 
are  skilled  workmen  earning  wages  up  to  /.  'A  per  week. 

We  need,  therefore,  hardly  suggest  that  it  would  be  a  short  sighted  and  disastrous 
policy  to  allow  such  aii  industry  to  be  destroyed,  especially  at  a  time  when  so  much 
distress  is  alrea<lv  prr-v.-ilenf  ;imong  the  workiir^  classes. 

We  therefore  earnestly  trust  the  liritisli  (iovernment  will,  after  verifying  the 
above  fac^s,  see  its  way  to  give  its  friendly  sti)()tort  to  the  United  States  in  the 
exercise  of  their  right  to  protect  and  preserve  an  article  of  <'onnuerce  e(|ua!ly  elfect- 
ing  the  interests  of  both  countries.     We  have  telegraphed  to  New-York  lor  the 
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"  Monojijraph  of  the  Seal  Islands  "  by  Professor  Elliott,  which  fully  describes  the  seal 
life  upon  tlie  islands.  When  we  have  received  the  book  we  shall  have  the  pleasure 
of  handing  it  to  your  Lordship. 

Senator  Morgan. — What  is  the  date  of  that? 

Mr.  Phelps. — November  12th  ISSfJ,  before  any  commnnication  had 
passed  between  the  United  States  and  the  British  Government  on  tliat 
subject  excepting  a  letter  of  inquiry  from  tlie  Foreign  Office  to  the 
United  States  State  Department,  after  it  had  heard  of  the  arrest  of 
tliese  vessels,  desiring  to  be  informed  of  the  particulars.  I  cite  it  for 
the  purpose  of  showing  that  when  this  agreement  during  the  long 
period  between  September  1887  and  September  1888  was  in  process  of 
being  made  and  of  having  its  details  settled  and  the  legislation  neces- 
sary provided  for  it,  the  British  Foreign  Oifice  not  only  had  this  paper 
of  Mr.  Bayard's,  which  I  referred  to  this  morning  stating  all  these  facts, 
and  this  communication  from  Canada  in  July  1888  which  I  referred  to, 
but  they  had  for  two  years  the  remonstrance  of  this  important  house  of 
their  own  subjects,  in  view  of  their  own  interests  and  what  they  con- 
ceived to  be  British  interests  quite  irrespective  of  the  United  States, 
so  that  the  subject  was  in  no  respect  a  new  one.  And  so  Lord  Salisbury 
instead  of  dealing  with  a  subject  he  was  not  conscious  he  understood, 
had  complete  information  from  various  sources  in  respect  to  all  the 
facts,  connected  with  it. 

But  if  there  was  a  misunderstanding  at  the  time  of  it,  if  when  he 
gets  this  information  from  Canada,  he  felt  he  had  been  misled,  that  he 
had  acted  too  hastily,  that  he  had  been  misinformed  by  Mr.  Bayard,  and 
that  the  facts  stated  in  Mr.  Bayard's  communication  did  not  stand  the 
test  of  examination,  or  were  exaggerated,  or  were  inaccurate,  he  would 
have  said  so.  He  states  himself  when  writing  to  the  Colonial  Ofiice 
and  to  his  Representative  at  Washington,  at  the  same  time  that  the 
American  Minister  was  stating  it  to  his  own  Government,  that  he  was 
putting  the  matter  off — expressing  his  regret — sanguine  for  more  than 
tliirty  daysafter  he  had  received  these  communications  from  Canada  that 
the  agreement  would  be  carried  out,  and  saying  that  only  time  was 
necessary  to  effect  it; — and  during  all  that  time  he  never  suggested 
either  to  the  American  Government  or  to  its  Representative,  to  the 
Colonial  Government  of  Canada,  to  the  Colonial  Office,  or  to  any  of 
the  ministers  of  the  British  Government  anywhere,  "we  must  recall 
this  agreement,  we  have  been  hasty,  we  have  acted  without  sufficient 
information".  And  whatever  Lord  Salisbury  may  remember  as  late  as 
1800  about  the  indefiuiteness  of  the  Agreement,  which  he  does  not 
deny  that  he  made,  is  completely  contradicted  by  his  own  letters  in 
which  he  stated  with  the  utmost  particularity  the  very  details  which 
in  1800  lie  thinks  were  left  for  future  adjustment. 

Lord  Salisbury  was  mistaken  in  that  recollection;  he  had  not  before 
him,  when  he  made  that  statement,  these  letters  signed  by  himself. 
He  was  pressed, — a  high-toned  and  honourable  man,  as  incapable  of 
receding  from  any  Agreement  that  he  had  made  as  any  man  in  the 
world,  jealous  of  the  honour  of  liis  Country,  he  was  pressed  with  the 
position  that  the  British  Government  found  itself  in.  You  .see  it  trans- 
parent througli  all  this  correspondence.  If,  as  I  have  said,  he  had  been 
drawn  hastilj'  into  this  Agreement,  or  had  entered  into  it  under  some 
mi.sunderstanding,  or  if  Canada  had  pi^esented  a  remonstrance  which 
justified  him  in  receding,  he  would  have  done  so.  Instead  of  that,  all 
through  the  summer  he  was  saying,  "Time  only  is  necessary;  we  shall 
yet  bring  it  about ". 
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Then,  wlien  pressed  at  Wasliiiiotoii  by  Mr.  Blaine  witli  this  dehiy,  no 
excuse  for  which  had  been  offered  by  Her  Majesty's  Government, 
because  they  had  lieard  from  Canada,  they  had  got  this  formal  report 
from  the  Privy  Council  of  Canada  signed  by  the  Minister,  and  that 
source  was  exhausted,  still  pressed,  as  he  writes  himself,  by  the  Ameri- 
can Minister  calling  upon  him  and  urging  dispatch,  he  writes  a  letter  to 
which  I  must  allude,  and  which  will  be  found  in  the  1st  Yoluine  of  the 
United  States  Appendix,  page  238.  It  is  quoted  from  by  Sir  Julian 
Pauncefote  to  Mr.  Blaine,  in  a  note  of  June  the  30th,  1890: 

I  have  received  a  dispatch  from  the  Marquis  of  Salisbury  with  reference  to  the 
passafje  in  your  note  to  me  of  the  4tb  iustaut,  in  which  you  reuiarlc  that  in  1888  liis 
Lordship  abruptly  closed  the  negotiations  because  "the  Canadian  Government 
objected",  and  that  he  "assigned  no  other  reason  whatever". 

In  view  of  the  observations  contained  in  Lord  Salisbury's  dispatch  of  the  20th  of 
June,  of  which  a  copy  is  inclosed  in  my  last  preceding  note  of  this  date,  his  Lord- 
ship deems  it  unnecessary  to  discuss  at  any  greater  length  the  circumstances  which 
led  to  an  interruption  of  the  negotiations  of  1888. 

Wvth  regard,  however,  to  the  passage  in  your  note  of  the  4th  instant  above  referred 
to,  his  Lordship  wishes  me  to  call  your  attention  to  the  l"ollowiug  statement  made 
to  him  by  Mr.  Phelps,  the  United  States  Minister  in  Loudon,  on  the  3rd  of  April, 
1888,  and  which  was  recorded  in  a  despatch  of  the  same  date  to  Her  Majesty's 
Minister  at  Washington: 

Under  the  peculiar  ]>olitical  circumstances  of  America  at  this  moment,  said  Mr. 
Phelps,  with  a  general  election  impending,  it  would  be  of  little  use,  and  indeed 
hardly  practicable,  to  conduct  any  negotiation  to  its  issue  before  the  election  had 
taken  place. 

Now.  let  me  say  for  myself,  without  making  myself  a  witness,  that  I 
am  quite  willing  it  should  stand  as  Lord  Salisbury  remembers  it,  for 
the  purposes  of  this  case;  I  did  make  a  similar  remark  to  his  Lordshii). 
It  had  reference,  ho  a  ever,  to  a  very  different  subject,  a  proposed  Treaty 
between  the  United  States  and  the  British  Government  ou  the  subject 
of  the  Fisheries  on  the  Ea.st  Atlantic.  I  said  it  was  of  no  use  to  make 
a  Treaty  with  the  expectation  that  it  would  pass  the  United  States 
Senate  where  a  vote  of  two  thirds  is  required  to  confirm  it,  with  a 
])olitical  majority  in  the  Senate  adverse  to  the  Government.  And  sub- 
sequent events  showed  the  correctness  of  that  opinion,  because  an 
excellent  Treaty  was  made  which  failed  of  ratification  by  a  strict  party- 
vote,     lint  let  it  stand,  becanse  I  do  not  proi)ose  to  testify. 

In  the  tliird  liritish  A])j)endix,  page  18'.>,  is  Lord  Salisbury's  letter  to 
Sir  Lionel  West  stating  this  oljservation  of  mine.  This  is  April  3r(l, 
1888,  the  time  it  was  made,  the  time  he  refers  to  in  his  communication 
with  Sir  Julian  Pauncefote  that  I  have  just  referred  to,  and  he  says, 

The  United  States  Minister  called  upon  me  to-day,  i)revi()us  to  his  return  to 
America.  ]]i^  was  anxious  to  spe.-ik  to  me  especially  with  reference  to  the  condilion 
of  th»*  Hcallishery  in  Hiln  ing  Sea.  He  cxi)reHsed  the  li()iic  instructions  would  soon 
arrive  wliicli  would  etijildn  flic  HusHian  Ambassador  to  negotiate  on  the  sul)ject  of 
•  HtaldiHhing  a  close  time  during  which  tiie  cai>ture  of  sials  in  <•<  rtain  localities 
should  not  he  jiermittcd;  an<l  he  added  that,  whencvcT  th.it  (.'onveiilion  could  be 
arraiigfid,  if  wrmld  put  an  end  to  all  the  dilHculties  which  had  arisen  with  respect  to 
the  Boal-tiHhery  in  th.»t  sea. 

Mr.  Pliel'ps  was  \(M'.v  anxious  for  flisjiateh,  because  the  de>trucliori  of  the  H])ecie8 
was  enormous,  and  was  increasing  iu  volume,  every  year.  But  under  the  |)eculiar 
political  circumstanccH  of  Americi  at  this  moment,  with  a  general  election  impend- 
ing, it  woiihl,  he  said,  hoof  little  use,  and  itwh-ecl.  hanlly  pructieablo  to  conduct 
aTiy  negotiation  to  its  issue  befrtro  the  election  ha<l  taken  jilaco.  Ho  held  it,  how- 
ever, to  be  of  great  impiTtaiice  that  no  steps  should  be  neglected  that  could  bo  taken 
for  the  purji'iHc  of  remiering  the  negofiatiiui  easier  to  conclude,  or  for  8Up])Iviiig  the 
placr  of  it  unf  il  the  conclusion  w.is  ohtaineil.  He  infortned  me,  f  luTcfore,  unolTicially, 
that  ho  had  received  froiu  .Mr.  I'ayard  a  ]>rivMte  hflrw,  from  wliiih  hi'  r(!ad  to  nu;  a 
passapp  to  the  fcdlowing  effect: — "  I  shall  advise  that  secret  instrm  tions  be  given  to 
American  crnizera  not  to  molest  British  ships  in  liehring's  Soa,  at  a  distance  from  the 
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shore,  and  this  on  the  gronud  that  the  negotiations  for  the  establishment  of  a  close 
time  are  going  on.''  But,  Mr.  Phelps  added,  there  is  every  reason  that  this  step  shonld 
not  become  public,  as  it  might  give  encouragement  to  the  destruction  of  seals  that 
is  taking  place. 

And  then  something  more  in  regard  to  communicating  that  to  Lord 
Lausdowne. 

He  also  said  he  presumed  that  any  Convention  for  exercising  police  in  Behring'a 
Sea  must,  in  the  case  of  America  and  Great  Britain,  be  supported  by  legislation; 
and  he  would  be  very  glad  if  Her  Majesty's  Government  would  try  to  obtain  the 
requisite  powers  during  the  present  session. 

I  replied  that  the  matter  should  have  our  immediate  attention. 

Yon  perceive,  therefore,  that  when  pressed  for  an  excuse  for  not  car- 
rying this  Convention  into  effect.  Lord  Salisbnry  falls  back  upon  a 
remark  that  I  have  no  doubt  he  supposed  was  api)lied  to  this  subject, 
as  an  excuse  for  delay,  when  the  very  letter  in  which  he  communicates 
that  remark  to  his  own  Minister  shows  that  if  it  was  made  or  as  it  was 
made,  it  was  used  by  the  Minister  as  a  reason  for  greater  despatch.  So 
that  the  reason  for  delay  which  he  set  Mr.  Blaine  to  defend  himself 
against,  as  coming  rather  from  the  American  side  than  the  British,  was 
a  reason  that  was  given  on  the  American  side  for  greater  despatch.  It 
shows  that  a  mind  charged  with  many  matters  is  liable  sometimes  to 
forget  exactly  what  took  i^lace  in  particular  conversations.  It  is 
unquestionable  that  Lord  Salisbury,  as  I  have  said,  felt  the  embarrass- 
ment of  the  position  in  which  he  was  placed. 

You  will  see  that  this  agreement  was  made,  continued,  and  repeated 
and  attempted  to  be  carried  out,  as  far  as  Great  Britain  could  get,  with- 
out the  concurrence  of  Canada; — that  nothing  but  the  objection  of 
Canada  prevented  its  being  carried  into  eflect:  and  that  the  objection  of 
Canada  was  founded  upon  a  statement  of  fact  which  now  is  not  pretended 
to  be  true;  it  was  founded  alone  upon  the  sup])Osition  that  the  increase 
of  seals  was  so  great  that  all  the  results  of  pelagic  sealing  would  not  even 
arrest  it,  and  that,  therefore,  the  attempt  of  the  United  States  to  inter- 
fere was  simply  saying,  while  the  abundan.ceof  these  animals  is  greater 
than  we  can  take,  and  greater  than  we  want,  we  will  still  prohibit  you 
from  taking  a  small  fraction  out  of  the  sea  of  the  seals  we  should  not 
and  could  not  use, 

Mr.  Blaine  is  inaccurate  in  saying  that  the  British  Government 
abruptly  terminated  these  negotiations.  It  never  did  terminate  them; 
they  died  of  inanition,  and  on  tlie  12th  of  November  is  the  letter  of  the 
United  States  Minister  that  has  been  so  often  referred  to  that  I  shall 
not  read  from  it  again,  which  is  the  last  time,  I  believe,  till  the  subject 
was  referred  to  in  1890  by  Mr.  Blaine,  in  which  this  Convention  figures, 
and  which  expresses  the  belief  of  the  Minister,  though  Lord  Salisbury 
had  not  said  so,  that  Great  Britain  would  not  carry  that  arrangement 
out  without  the  consent  of  Canada,  that  the  consent  of  Canada  could 
not  be  had,  and  that  the  United  States  Government  might  as  well 
understand  that  the  whole  agreement  was  at  an  end.  That  is  the  pur- 
port of  it. 

Now,  when  you  come  (and  I  shall  soon  be  through  with  these  pre- 
liminaries, I  hope)  to  the  renewal  of  the  negotiations  with  Mr.  Blaine, 
the  first  communication  in  regard  to  which  I  read  this  morning, — 
between  Sir  Julian  Pauncefote,  the  then  Minister,  and  Lord  Salis- 
bury,— what  then  was  the  attitude  of  Great  Britain?  It  was,  from 
first  to  last,  all  the  way  through,  exactly  this: — "  We  deny  the  ri.uht  of 
the  United  States  Governmentrtoprotect  itself  against  this  destruciion 
of  the  seals,  because  it  would  be  an  infringement  of  our  rights  upon 
the  high  seas.    We  deny  that  you  have  acquired  that  right  from  Eussia; 
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we  deny  that  you  have  acquired  it  in  any  other  way ;  but,  when  you  come 
to  the  business  of  preserving  the  seals,  we  are  ready  to  join  you  in  any 
and  every  l^egulation  necessary  for  tlie  purpose,  without  regard  to  any 
interest  which  it  may  affect".  Tliat  was  tlieir  position, — a  position 
perfectly  honourable  to  Great  Britain.  Whether  right  in  its  law  on  the 
question  of  right  or  not,  is  another  question.  It  was  perfectly  honoura- 
ble to  Great  Britain  to  say  "  We  are  with  you  in  the  preservation  of  this 
animal;  we  do  not  desire  tocountenanceor  to  inflict  ni)on  you  any  serious 
injury;  we  simply  assert  what  we  conceive  to  be  the  right  of  the  sea; 
but  we  will  join  you  in  everything  tliat  is  necessary".  So  that  the  issue 
with  Great  Britain  came  to  be,  not  whether  pelagic  sealing  was  right, 
not  whether  it  could  be  justitied,  not  whether  it  was  sure  to  result  in 
the  extermination  of  the  seals, — not  that  at  all.  It  was,  "  Who  shall 
protect  the  seal  herd  by  such  measures  as  may  be  necessary?  You 
propose  to  do  it  for  yourselves;  to  that  we  object,  but  we  will  join  you 
in  doing  it." 

In  view  of  the  attitude  which  this  case  has  assumed,  I  must  trouble 
you,  not  at  length,  with  a  few  extracts  from  the  correspondence  to 
establish  that  i)osition,  because  I  think  it  a  very  important  one  in  the 
threshold  and  outset  of  this  case.  I  say  that  Great  Britain  never  unxler- 
took  to  defend  this  business  of  pelagic  sealing;  she  never  undertook  to 
deny  tliat  it  resulted  in  extermination;  she  never  undertook  to  say  that 
the  (Canadians  nuist  be  protected  in  it.  In  one  letter  only  in  all  this 
voluminous  correspondence,  and  if  I  have  overlooked  anything  I  shall 
be  glad  to  be  corrected,  in  one  letter  only,  in  the  most  guarded  manner, 
something  is  intimated  by  Lord  Salisbury  on  this  point. 

It  will  be  found  in  the  flrst  United  States  Appendix,  page  208,  in  a 
long  letter  in  reply  to  Mr.  Blaine. 

With  repjard  to  the  first  of  these  arguments,  namely,  that  the  eeiznre  of  the  Cana- 
dian vessfis  in  the  Hehring's  Sea  was  justiiicd  by  the  fact  that  they  were  eng  igod  in 
a  pursuit  that  is  in  itself  contra  hoiios  inorcs — a  ])ursuit  whidi  of  necessity  involves 
a  serious  ami  permanent  injury  to  the  riglits  of  tlie  Govcrnnicnt  and  people  of  tlie 
I'nited  States,  it  is  obvious  that  two  questions  are  involved;  first,  whether  the  pur- 
suit and  killing  of  fur-seals  in  certain  ])arts  of  the  open  sea  is,  from  the  point  of 
view  of  international  morality,  an  otfe.nce  contra  honon  mores ;  and,  secondly,  whether, 
if  such  be  the  ease,  this  tact  ju^tities  the  seizure  on  the  high  seas  and  subsequent 
confiscation,  in  time  of  peace,  of  the  jirivate  vessels  of  a  friendly  nation. 

Then  he  says, 

It  is  an  axiom  of  international  maritime  law  that  such  action  is  only  admissiblo 
in  the  case  of  jiiracy  or  in  pursuance  of  special  international  agreement.  This  prin- 
ciple has  becrii  universally  admitted  by  jurists,  ami  was  very  <listincMv  laid  down  by 
President  'I'ylcr  in  his  s])ei'ial  message;  to  Congress,  dated  tlie^Ttli  I'eliruarv,  1SI3, 
when,  alter  acknowledging  till' right  to  detiiin  and  search  a  vessel  on  snspieion  of 
jiiracy,  lie  goes  on  to  say  :  With  Ibis  single  exce|il  inn,  no  nat  ion  has,  in  t  iine  of  peac(\ 
any  uiitliority  to  detain  thr>  ships  of  another  upon  the  high  seas,  on  any  pretext  what- 
ever, outsiilo  tin;  territorial  Juiis<li<tir)n. 

Now,  the  pursuit  of  se.'ils  in  the  open  sea.  under  whatf^'cr  circumstances,  has  never 
hitherto  lieen  i-onsidered  as  jiiracy  by  any  civilized  slate.  Nor,  even  if  the  I'niUMl 
Stati'H  had  gone  so  far  as  to  make  tln^  killing  of  fur  seals  piracy  by  their  muniiipal 
law,  would  this  have  Justified  them  in  punishing  oll'ences  against  such  law,  com- 
mitted by  any  persons  other  than  tlnir  own  citizens  outside  the  territorial  jurisdic- 
tion of  the  liiited  St.ites. 

In  the  case  of  the  slave  trarlo,  a  jiriictico  which  the  civilized  worhl  has  agreed  to 
look  ii]»on  with  abhorrence,  the  right  of  arrets!  ing  the  vessels  <d'  anolher  country  is 
exercised  only  by  speci.il  inleriialional  agreement,  .and  no  «)ne  governmi'iit  has  \wvn 
.'illowed  th;it  general  control  of  inoi;ils  in  tills  nspect  which  Mr.  lUaine  claims  on 
behalf  of  the  Iniled  States  in  regar<l  to  seal  linnling. 

lint  Her  Majesty's  (Joverntnent  must  ciiiestion  whether  this  pursuit  can  of  itself 
be  regarderl  as  mntrn  honnii  morrx,  unless  and  until,  for  sjuvial  reasons,  it  lias  been 
agreed  by  international  arr.ingemcnt  to  forbid  it.  Fur-seals  are  imlispulably  ani- 
mals/era; miturw,  and  these  have  tiuiversally  been  regar<led  by  jurists  as  rvH  nulliun 
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until  tlioy  arc  caught;  no  ])erson,  therefore,  can  have  property  in  them  until  he  has 
actually  reduced  them  into  possession  hy  capture. 

It  requires  something  more  than  a  mere  declaration  that  the  Government  or  citi- 
zens ol'  the  United  (States,  or  even  other  countries  interested  in  the  seal  trade,  are 
losers  by  a  certain  course  of  proceeding  to  render  that  course  an  immoral  one. 

That  is  all  the  defence — a  defence  based  upon  a  technical  proposition 
of  law — that  you  cannot  call  this  contra  bonos  mores,  (as  my  friend  the 
Attorney  General  argues  here)  until  it  is  agreed  by  nations  so  to  clas- 
sify it.  My  friend  Mr.  Coudert  was  kind  enough  to  attribute  to  me  the 
honour  of  having  introduced  into  this  discussion  the  Latin  phrase  contra 
bonos  mores.  I  must  divsclaim  it.  Such  ideas  as  I  i)ossess  I  am  under 
the  necessity  of  expressing,  as  well  as  I  can,  in  the  English  language, 
with  which  I  am  more  familiar.  Whether  the  slaughter  of  animals  in 
this  condition,  in  such  a  manner  as  has  been  alluded  to,  is  a  breach 
of  good  manners,  may  be  remitted  to  the  forum  of  good  manners  to 
consider.  I  should  not  so  class  it.  It  is  very  interesting  to  see  in  the 
history  of  discussion,  what  is  the  first  step  that  always  has  to  be  taken, 
and  always  is  taken,  in  defending  that  which  is  indefensible;  it  is  to 
find  a  phrase  by  which  it  can  be  spoken  of  without  describing  its 
character.  Some  people  acquire  a  considerable  reputation  in  devising 
ingenious  circumlocutions  by  which  they  can  describe  a  thing  too  objec- 
tionable to  be  stated  in  straightforward  language,  through  the  con- 
venient cover  of  the  Latin  or  the  French.  That  is  not  one  of  my  accom- 
plishments, and  1  must  modestly  disclaim  the  honour  which  my  friend 
has  attributed  to  me  of  introducing  this  phrase. 

Now  in  the  latter  part  of  this  same  letter  tliere  is  one  other  sentence 
by  Lord  Salisbury.    1  am  reading,  Sir,  from  page  210 : 

Tlie  statement  that  it  is  "  a  fact  now  held  heyond  denial  or  doubt  that  the  taking 
of  seals  in  the  open  sea  rapidly  leads  to  their  extinction"  would  admit  of  reply,  and 
abundant  evidence  could  be  adduced  on  the  other  side.  But  as  it  is  proposed  that 
this  part  of  the  question  should  be  examined  by  a  committee  to  be  appointed  by  the 
two  Governments,  it  is  not  necessary  that  I  should  deal  with  it  here. 

Now,  Sir,  if  I  am  not  mistaken,  in  those  two  paragraphs  in  the  same 
letter,  in  one  of  which  he  says  (as  the  learned  Attornej^  General  has 
said  here),  that  this  business,  whatever  it  is,  cannot  be  technically 
classed  as  contra  bonos  mores  until  the  nations  have  agreed  to  call  it 
so, — and  the  other  in  which  he  says  that  this  statement  by  Mr.  Blaine 
that  it  certainly  leads  to  extermination  would  admit  of  reply  and  that 
there  is  or  may  be  evidence  on  the  other  side,  is  every  word  that  can 
be  ascribed  to  Great  Britain  from  the  beginning  to  the  end  of  all  this 
correspondence,  which  approaches  the  point  of  defending  either  the 
character  or  the  consequences  of  this  business  that  is  called  "pelagic 
sealing."  Another  invention,  (in  the  English  language,  but  derived 
from  the  Greek  as  far  as  the  word  "  pelagic"  is  concerned),  by  which 
this  slaughter  is  characterized. 

1  wish  now  to  call  attention  on  this  point  to  some  extracts  from 
British  correspondence,  having  pointed  out  that,  strenuous  as  Great 
Britain  was  in  asserting  what  vshe  claimed  to  be  the  rights  of  the  sea, 
the  business  itself  never  was  defended  except  in  the  faint  manner  I 
have  indicated.  On  the  other  hand,  in  April  1890,  Sir  Julian  Paun- 
cefote  writes  to  Mr.  Blaine — I  am  reading  from  the  same  United  States 
Appendix,  page  205. 

It  has  been  admitted,  from  the  commencement,  that  the  sole  object  of  the  nego- 
ciatiou  is  the  preservation  of  the  fur-seal  species  for  the  benefit  of  mankind,  and 
that  no  considerations  of  advantage  to  any  particular  nation,  or  of  benefit  to  any 
jjrivate  interest,  should  enter  into  the  question. 
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Again  under  date  of  May  22nd  1889,  pages  207  to  209  of  the  same 
book,  Lord  Salisbury  writing  to  Sir  Julian  says : 

Her  Majesty's  Government  wonld  deeply  regret  that  the  pnrsnit  of  fnr-soals  on 
the  high  seas  by  British  vessels  should  involve  even  the  slightest  injury  to  the 
people  of  the  United  States.  If  the  case  be  proved,  they  will  be  ready  to  consider 
what  measures  can  be  properly  taken  for  the  remedy  of  such  injury,  but  they  would 
bo  unable  on  that  ground  to  depart  from  a  principle  on  which  free  commerce  on  the 
high  seas  depends. 

Sir  Julian  under  date  of  June  3rd  1890,  writes  to  Mr.  Blaine  at  page 
217  of  the  same  book. 

Her  Majesty's  Government  are  quite  willing  to  adopt  all  measures  which  will  be 
satislactorily  proved  to  be  necessary  for  the  preservation  of  the  fur-seal  species,  and 
to  enforce  such  measures  on  British  subjects  by  proper  legislation. 

On  June  9th  1890  at  page  220  of  the  same  volume  Sir  Julian  writes 
again  to  Mr.  Blaine: 

Her  Majesty's  Government  have  always  been  willing,  without  pledging  themselves 
to  details  on  the  questions  of  area  and  date,  to  carry  on  nogociations,  hoping  thereby 
to  come  to  some  arrangement  for  such  a  close  season  as  is  necessary  in  order  to  pre- 
serve the  seal  species  from  extinction. 

Then  on  June  20th  1890,  Lord  Salisbury  writes  to  Sir  Julian,  at  page 
28G  of  the  same  book: 

Her  Majesty's  Government  always  have  been,  and  are  still,  anxious  for  the  arrange- 
ment of  a  convention  which  shall  provide  whatever  close  time  in  whatever  localities 
as  is  necessary  for  the  preservation  of  the  fur-seal  8j)ecies. 

Then  on  the  21st  of  July  1891,  Lord  Salisbury  again  expresses  him- 
self thus  to  Sir  Julian  at  page  290  of  the  same  book: 

Whatever  importance  they 

(the  British  Government) 

attach  to  the  preservation  of  the  fur-seal  species — and  they  justly  look  on  it  as  an 
object  deserving  the  most  serious  solicitude — they  do  not  conceive  that  it  confers 
upon  any  maritime  power  rights  over  the  open  sea  which  that  power  could  not  assert 
on  other  grounds. 

And  on  page  244  of  the  same  volume  his  Lordship  says  in  the  same 
letter. 

Her  Majesty's  Government  have  no  objection  to  refer  the  general  question  of  a 
close  time  to  arbitration  or  to  ascertain  by  tliat  means  how  far  the  enactuieut  of 
such  a  provision  is  necessary  ior  the  preservation  of  the  seal  spcjcies,  but  any  such 
reference  ought  not  to  contain  words  appearing  to  attribute  special  and  abuoruial 
rights  in  the  matter  to  United  States. 

These  are  but  selections.  There  are  other  passages,  t)  the  same 
pnr[joit,  sliowiiig  that  the  i)osition  wliicih  Great  liritain  assMined  in  the 
second  stage  of  this  negotiation  with  Mr.  Bhvine  was  that  tlie  result 
of  the  negotiation  ought  to  be  that  all  nu'asures  that  were  found  to  be 
ne(!essaiy  for  the  protection  of  the  seal,  without  regard  to  the  advan- 
tage of  any  nation  or  of  any  interest,  shouM  be  taken.  Tlien  it  was 
])ro|)osed  by  Great  liritain — this  was  all  long  after  th(^  views  of  Canada 
had  been  heard — to  liavc  these  measuics  ascertained  by  a  Joint  (Joju 
mission.  Tiie  ])ro|)osition  for  a  .loint  ('oininission,  which  resulted  in 
the  provision  of  tlie  tnmhis  vivcnfli  of  this  Treiily,  can)e  in  the  lirst 
])liice  from  (heat  iJritain.  it  w;is  in  the  first  instance  resisted  by  the 
United  States,  ltw;is  adlu'red  to  by  Great  I'.ritain  with  so  much  per- 
tinacity that  it  was  linally  adopted.  Having  reached  the  point  of 
agreeing  that  whatever  was  necessary  for  the  pres<'rvation  of  tlie  race 
would  be  assented  to,  the  question  then  being  what  is  necessary — a 
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point  on  which  the  British  Government  never  expressed  itself — it  said, 
"we  will  refer  that  to  a  Commission". 

In  Sir  Julian's  l(y,rer  of  April  30th  1890  in  the  same  volume  from 
which  I  have  been  reading  at  page  205  he  says: 

The  great  diverjieiice  of  views  which  exist  as  to  whether  any  restrictions  on  pelagic 
sealing  are  necessary  for  the  preservation  of  the  fur  species,  and  if  so  as  to  the  char- 
acter and  extent  of  such  restrictions,  renders  it  impossible  in  my  opinion  to  arrive  at 
any  solution  which  would  satisfy  public  opinion  eitlier  in  Canada  or  Great  Britain 
or  in  any  country  which  may  be  invited  to  accede  to  the  proposed  arrangement 
without  a  full  inquiry  by  a  mixed  commission  of  experts  the  result  of  whose  labours 
and  investigations  in  the  region  of  seal  fishery  would  probably  dispose  of  all  the 
points  in  dispute. 

And  in  that  letter  is  proposed  the  draft  of  a  legal  convention  consti- 
tuting such  a  commission. 

In  tlie  note  of  May  23rd  to  Lord  Salisbury,  Sir  Julian  says  in  relation 
to  an  interview  with  Mr.  Blaine  in  which  he  had  been  urging  upon  the 
latter  the  propriety  of  adopting  Lord  Salisbury's  proposed  convention. 

Moreover,  it  supplies  the  most  complete  machinery  for  arriving  at  a  final  decision 
as  to  what  regulations  should  be  adopted  for  the  preservation  of  the  seal  species. 

Mr.  Blaine  replies  to  Sir  Julian's  note  in  the  letter  of  April  30,  1890, 
in  the  same  book,  page  204,  but  he  fails  to  comment  on  the  position  and 
he  rejects  the  draft  ccmveution. 

I  need  not  read  this  correspondence,  more  or  less  of  which  has  been 
referred  to  before.  It  shows  throughout  what  I  have  stated,  that  this 
proposition  for  a  joint  commission  came  from  Great  Britain  in  the  first 
place,  was  received  with  disfavor  by  the  United  States  Government, 
was  pressed  again  and  again,  assumed  different  forms,  and  finally  was 
assented  to  by  the  United  States  Government  and  found  its  way  into 
the  Treaty. 

What,  then,  was  the  final  result  of  all  this  up  to  the  time  of  the  com- 
mencement of  this  Arbitration  ?  It  was  that  the  Convention  first  agreed 
to,  and  delineated  on  the  map,  having  fallen  through  for  the  reasons  I 
have  stated,  and  the  negotiation  being  renewed,  the  attitude  of  Great 
Britain  was  that  while  the  question  of  right  must  remain  to  be  decided, 
which  they  could  not  agree  upon,  the  matter  of  regulations  should  be 
referred  to  a  joint  commission,  which  they  were  confident  would  settle 
the  business.  So  was  Mr.  Blaine.  So  were  all  those  who  had  anything 
to  do  with  it.  They  did  not  have  a  moment's  doubt  that  when  a  commis- 
sion of  experts  were  sent  out  upon  that  theory  to  visit  the  islands  and 
examine  the  subject  and  inform  themselves  and  decide  what  was  neces- 
sary for  the  preservation  of  the  species,  both  nations  would  at  once 
accede  to  it:  but  in  the  event  that  they  failed  to  agree,  it  was  provided 
that  the  subject  should  then  be  referred  to  arbitration — then  and  not  till 
then — a  contingency  not  foreseen,  and  which  ought  not  to  have  occurred. 
We  shall  see  as  we  go  on  how  it  happened  that  it  did  occur.  It  was  in 
that  event  only  that  this  Tribunal,  provided  for  bj'  the  treaty,  was  to  be 
charged  with  the  business  of  doing  what  was  first  assigned  to  the  mixed 
commission;  and  if  that  had  been  satisfactorily  performed,  both  nations 
would  have  been  quite  willing  to  waive  the  discussion  of  the  abstract 
question  of  right. 

What  is  the  attitude  of  this  case  as  it  appears  before  you  now?  The 
question  of  right  still  remains,  as  it  remained  before,  to  be  discussed 
and  decided.  The  learned  Attorney  General  was  desirous  to  persuade 
you  that  even  the  question  expressed  in  the  broad  and  comprehensive 
terms  of  the  sixth  article  only  meant  that  you  were  to  try  again  these 
old  Russian  questions  involved  in  the  first  four.     I  do  not  think  that 
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requires  reply.  It  did  not  seem  to  me  that  the  suggestion  commended 
itself  to  the  judgment  of  the  Tribunal.  The  question  of  right,  upon 
whatever  ground  it  is  asserted  and  upon  whatever  ground  it  is  denied, 
remains.  My  learned  friends  were  alarmed  apparently  at  a  remark  that 
fell  from  Senator  Morgan,  that  he  thought  there  was  another  question  in 
this  treaty.  They  seemed  to  fear  there  was  some  point  as  yet  unknown 
and  undisclosed,  that  was  liable  to  spring  out  of  the  recesses  of  this 
document  to  embarrass  the  Tribunal,  or  to  subject  them  to  some  claim 
they  had  not  heard  of.  I  did  not  so  understand  the  remark  of  the 
learned  Arbitrator.  Perhaps  I  misunderstood  it.  I  understood  him 
to  mean  that  these  questions  were  to  be  read  in  the  light  of  the  first 
article  of  the  Treaty,  and  that  when  read  in  connection  with  the  con- 
text they  submitted  exactly  the  proposition  I  have  submitted  this 
morning,  whether  the  right  existed  to  carry  on  this  business  with  its 
necessary  consequences. 

^ow  sir,  it  is  for  those  who  engage  in  such  a  business  with  such  con- 
sequences to  justify  it.  The  attempt  to  assume  that  they  are  engaged 
in  a  lawful  business  and  are  surprised  to  hnd  that  upon  some  uncom- 
prehensible  grounds  the  pursuit  of  tbat  business  is  objected  to,  will  not 
succeed.  The  burden  of  justitication  is  on  the  other  side.  To  assume 
that  they  are  simjily  engaged  in  a  lawful  industry  which  the  United 
States  claims  upon  some  ground  to  interrupt,  is  to  beg  the  whole 
question. 

The  q  uestion  in  regard  to  regulations  I  shall  encounter  later  on.  I  am 
now  saying,  as  1  have  said,  that  when  a  Government  presents  itself,  as 
the  proprietor  of  such  territory,  with  such  an  industrj^  established  upon 
it  for  nearly  half  a  century,  and  when  it  is  proposed  by  the  individuals, 
whose  description  I  shall  have  to  deal  with  later,  to  destroy  that  industry, 
to  exterminate  the  race  of  animals  ui)on  which  it  is  founded,  and  to  do 
it  iu  a  manner  that  is  ])rohibited  by  all  law  everywhere,  and  which  is  so 
barbarous  and  inhuman  that  it  ought  to  be  prohibited,  if  it  had  no  (;on- 
seciuencesat  all  of  an  economical  character,  the  parties  that  propose  to 
do  that  under  the  pretence  of  the  freedom  of  the  sea,  must  establish 
their  justitication.    The  burden  is  ui)on  them. 

Xow,  how  do  they  propose  to  do  it?  They  rest  their  case  upon  two 
pro|)ositions :  first,  that  the  seals  are/l'/Yc  natxra',  and  are  therefore  open 
to  be  killed  by  anybody;  secondly,  that  the  high  sea  is  free,  so  that  con- 
duct such  as  1  have  described,  if  the  Tribunal  find  as  a  matter  of  fact 
that  it  is  described  (correctly,  is  a  part  of  the  freedom  ot  the  sea,  and 
must  be  submitted  to  by  any  nation,  whatever  may  be  tlie  consecpiences. 
Those  are  the  i>ropositious.  That  is  the  Justitication.  Both  those  prop- 
ositions we  deny. 

J>ut  before  I  discuss  them,  1  liml  intended  to  contrast  the  position  of 
Great  Britain  on  this  tiial  witii  the  position  that  I  have  shown  that  it 
occupie<l  all  through  the  concsiHMKleiice.  There,  (piestioning  the  right, 
undoubtedly,  of  the  United  States  Government  to  pr<»tect  itself,  gen- 
erous and  comi)Iete  in  its  oiler  to  join  the  I'nited  States  in  doing  every- 
thing that  was  necessary  without  regard  to  any  interest.  Here,  the 
whole  case,  aside  from  the  discussion  of  the  question  of  stri<'t  right,  has 
degenerated  into  a  defence  of  the  businciss  of  pelagi<;  sealing,  from  the 
report  of  the  IJritish  Cotnmissioners,  witli  which  they  set  out,  to  the  end 
of  the  argument  of  my  learne(l  friend,  Mr.  iJobinson,  when  he  appealed 
y(!sterday  to  the  Tribunal  to  takecareolthe  l,(>.S.i  people  wlioare  engaged 
in  the  business  of  pelagic  sealing,  to  take  care  ol"  the  towns  that  desire 
to  enhance  their  prosperity  by  inducing  peoi>le  to  come  there  to  engage 
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in  such  a  business  as  that,  to  remember  that  this  was  a  most  important 
industry,  and  that  no  regalations  must  be  adopted  except  such  as  were 
perfectly  consistent  with  its  preservation;  a  resistance  from  beginning 
to  end  to  every  proposal  of  regulations  that  did  not  provide — not  only 
admit,  but  i)rovide — for  the  continuance  of  this  business  in  all  its  sub- 
stantial particulars. 

Which  government  has  changed  front  in  the  history  of  this  business? 
Is  it  that  of  the  United  States  or  that  of  Great  Britain?  On  the  diplo- 
matic correspondence  the  record  of  Great  Britain  is  perfectly  clean  and 
fair.  It  is  not  open  to  criticism  except  as  to  the  correctness  of  their 
proposition  that  we  may  not  defend  ourselves  against  this  wrong — a 
question  that  admits,  of  course,  of  discussion;  but  as  to  the  rest  of  it, 
as  to  the  inhumanity,  the  extermination,  the  injury  to  the  United 
States — all  that  is  put  aside.  Here  we  encounter,  from  one  end  to  the 
other,  the  most  strenuous  resistance  to  any  sort  of  regulation  of  any 
kind  that  puts  any  real  restriction  upon  the  business  of  pelagic  sealing. 

Eeturning,  then,  in  the  time  that  remains  to  me  this  afternoon,  to  the 
question  of  this  justification,  we  reply  to  the  propositions  of  Great  Brit- 
ain, that  the  seal  are  not  fercx.  naturcc,  in  the  legal  sense  of  that  term; 
that  they  are,  in  the  true  sense  of  the  word,  the  property  of  the  United 
States;  and  what  I  mean  by  the  term  "property",  I  shall  try  to  describe. 
That,  in  the  second  place,  such  a  business  as  we  claim  pelagic  sealing  is, 
is  not  open  to  anybody,  upon  the  open  sea  any  more  than  any  where 
else,  and  that  any  nation  that  is  injured  by  it  has  a  right  to  object. 

My  learned  friend  the  Attorney-General  informs  us  that  this  case  is 
not  to  be  decided  upon  what  appears  to  be  right,  or  what  appears  to  be 
wrong.  It  is  to  be  determined  upon  the  principles  of  international  law ; 
that  the  object  of  this  Tribunal,  the  duty  of  this  Tribunal,  is  to  admin- 
ister the  principles  of  international  law.  We  agree  to  that.  We  have 
not  proposed  any  other  standard.  We  have  not  asked  to  set  up  any  rule 
of  conduct  that  is  not  justified  by  what  is  properly  called  international 
law.  Then  what  is  international  law?  He  tells  us  it  is  what  the  nations 
have  agreed  to ;  that  the  idea  that  international  law  depends  upon  what 
is  right,  upon  what  is  just,  upon  what  is  indicated  by  morality  and  fair 
dealing,  is  chimerical;  that  a  person  who  asserts  any  such  proposition 
goes  up  into  the  clouds  of  metaphysics,  and  occuynes  himself  with  dis- 
sertations not  upon  what  the  law  is,  but  what  it  ought  to  be;  and  that 
this  Tribunal  is  not  convened  for  that  purpose. 

On  those  questions  of  international  law  in  respect  to  which  it  may  be 
admitted  that  nations  have  so  far  concurred  that  the  points  have  become 
settled  and  established  and  understood,  there  is  no  question  that  such 
conclusions  prevail.  N'obody  on  our  side  has  pretended  that  you 
were  to  overrule  established  principles  of  international  law  that  have 
become  settled  and  recognized,  because  you  were  brought  to  see  or  to 
think  that  you  saw,  that  they  are  in  some  respects  contrary  to  ethical 
considerations;  so  that  if  a  vessel  were  brought  before  His  Lordship, 
if  he  were  sitting  again  in  the  court  over  which  he  so  long  presided 
with  such  eminent  distinction — captured  in  war,  for  a  breach  of  block- 
ade, or  for  carrying  contraband  of  war,  or  captured  by  a  privateer, 
legitimately  commissioned  by  one  of  the  belligerents  and  brought  in  for 
condemnation  in  his  court, — he  is  to  be  harangued  upon  the  subject  of 
whether  the  established  law  of  the  world  ui)on  those  points  is  or  is  not 
in  conformity  with  ethical  considerations,  is  or  is  not  what  he  would 
declare  the  law  to  be  if  in  place  of  a  judge  he  were  a  law-giver,  to  pro- 
pound law  instead  of  administering  it.  Nobody  pretends  that.  It  would 
be  absurd. 
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In  the  first  place,  we  contend  that  this  case  of  ours,  this  right  of 
property  or  i)rotectiou,  call  it  what  you  please,  is  as  completely  estab- 
lished by  the  just  principles  of  international  law  as  it  is  by  the  cousid- 
eration  of  ethics  and  morality. 

Bat  waiving  that  poiut  for  the  moment,  which  we  will  discuss  by  and 
by,  suppose  it  is  not.  Suppose  you  have  here  presented  to  you  for 
decision  a  question  of  international  law,  which  can  be  said  to  be  a  new 
one.  Such  cases  are  of  very  rare  occurrence.  That  place  and  those 
transactions  in  this  world  which  the  "gladsome  light  of  jurisprudence" 
has  not  reached  are  very  few.  But  suppose  you  encounter  one  here. 
The  question  confronts  you  as  a  Tribunal,  and,  whether  it  is  new  or  old, 
it  must  be  decided;  and  if  in  looking  over  the  field  of  what  is  called 
authority  you  are  unable  to  say  that  it  has  been  provided  for  before, 
what  then  !  Shall  it  be  decided  right,  if  what  is  right  is  plain  and  clear 
not  only  to  the  legal  sense,  but  to  the  most  common  and  way-faring 
sense  in  the  woild?  "Oh  no"  says  my  learned  friend;  "you  must  not 
do  that.  The  nations  have  not  consented."  But  you  must  decide  it. 
If  you  cannot  decide  it  right,  you  must  decide  it  wrong.  Have  the 
nations  consented  to  that?  Is  that  what  the  nations  have  agreed  ?  You 
are  in  a  jiosition  where  you  must  go  one  way  or  the  other,  where  you 
cannot  fall  back  and  say,  "We  do  not  know;  it  is  too  soon  to  decide 
this  question.  The  nations  have  not  agreed.  It  is  plain  how  it  ought 
to  be  decided,  if  we  were  at  liberty  to  do  it,  but  we  are  admonished 
that  no  considerations  of  that  sort  constitute  international  law,  and  that 
the  sanction  of  the  nations  must  first  be  had."  Therefore,  what  is  the 
alternative?  Decide  it  wrong?  If  this  is — what  I  altogether  deny — 
such  a  case  as  that;  if  this  is  a  new  question;  if  it  is  one  upon  which 
you  close  your  books,  having  searched  them  in  vain  for  light,  the 
alternative  is  to  decide  it  right  or  to  decide  it  wrong.  If  nations  have 
not  agreed  that  you  may  decide  it  riglit,  then  you  must  assume  that 
they  have  agreed  that  you  should  decide  it  wrong.  That  is  the  irresisti- 
ble logi(,'al  conclusion.  My  friend  does  not  help  you  out  of  that  dilemma 
with  his  definition  of  International  law. 

What  is  another  consequence  of  his  proposition?  It  is  that  inter- 
national law  can  never  advance  another  step.  The  last  book  is  written ; 
the  last  addition  has  been  made.  It  is  like  the  Mosaic  law,  written, 
laid  u]),  historic,  and  cannot  be  extended  another  step  in  the  adminis- 
tration of  human  all'airs.  In  other  words  it  is  a  dead  law,  because  any 
system  of  law  perishes  when  it  ceases  to  keep  up  with  all  the  vicissi- 
tudes, emergencies,  requirements  and  conditions  of  human  atlairs; 
when  its  principles  cease  to  be  elastic  enough  to  comprehend  and  take 
in  every  human  transaction  that  can  i)ossibly  occur  on  the  lace  of  the 
earth,  and  to  settle  all  the  rights  that  grow  out  of  it,  it  perishes,  as 
systems  of  law  have  perished  before. 

How  can  it  advan(;e?  How  has  it  advanced?  What  has  been  the 
growth  of  International  law?  There  is  no  legislature  to  proi)ound  it, 
there  are  no  Courts  competent  to  de(;lare  it.  There  can  be  no  general 
convention  of  nations  called  to  a;;ree  to  it.  If  you  put  a  provision  into 
a  Treaty,  that  only  makes  tlie  law  of  a  contract,  that  is  to  say  a  law  that 
binds  tlie  two  parties  to  law  which  all  the  rest  of  the  world  may  disre- 
gard. That  is  not  international  law.  How  then  has  it  arisen?  Jt  has 
advanced  from  its  earliest  rudiments  by  a  nation  asserting  for  itself  in 
every  new  emergency,  under  every  new  condition,  in  every  stei>  forward 
that  human  jifTairs  li!iv«'  taken,  what  it  claims  to  he  light. 

What  it  claims  to  be  right,  but  that  does  not  make  it  so.  It  remains 
to  be  seen  what  the  world  says,  whuL  inlcUigent  mankind  say.     And 
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peradveiiture  by  the  general  ac(iniescence  of  men,  by  the  approval  of 
wise  men,  by  the  endorsement  of  Courts  of  Justice — in  all  ways  in  which 
the  sentiment  of  the  world  transpires,  the  claim  may  bye  and  bye  come 
to  be  what  we  call  settled — no  longer  to  be  discussed.  And  the  history 
of  international  law  is  simply  the  liistory  of  those  assertions  that  have 
been  successfully  made  by  nations  in  their  own  behalf  on  the  basis  of 
what  they  thought  was  right  and  under  the  pressure  of  what  they 
thought  to  be  a  necessity,  or  at  least  a  propriety — the  assertion  I  say 
of  propositions  and  principles  which  have  thus  been  gathered  by  the 
subsequent  general  concurrence  of  men  into  the  purview  of  what  is 
called  international  law. 

Suppose,  Sir,  that  any  proposition,  that  if  stated  now  would  be  said 
to  be  perfectly  settled,  was  presented  to  a  Court  for  the  tirst  time. 
Suppose  there  never  had  been  a  blockade  of  a  port  in  the  history  of 
the  world.  Suppose  now  for  the  first  time  in  a  warfare  between  two 
great  maritime  Powers,  one  of  them  sends  a  squadron  and  blockades 
the  port  of  another  and  stops  commerce,  trade  and  intercourse,  and 
gives  notice  that  it  will  capture  and  confiscate  any  vessel  that  under- 
takes to  violate  the  blockade  and  carry  on  any  trade,  however  innocent. 
Another  nation — a  neutral,  says:  "We  recognize  no  such  law  as  that. 
We  are  not  parties  to  this  war.  We  are  engaged  in  an  innocent,  a 
lawful  trade.  We  desire  to  continue  it.  We  are  not  to  be  put  down 
by  either  of  these  belligerents;  we  shall  go  in;" — and  such  a  vessel  is 
captured  and  brought  up  for  condemnation.  What  shall  the  Court  of 
the  nation  who  has  made  that  assertion  say  to  such  a  case?  Why,  that 
nations  have  never  agreed  to  this.  That  woukl  be  quite  true.  It  is  the 
first  case  that  ever  occurred.  It  is  the  first  vessel  that  ever  was  seized 
for  attempting  to  violate  the  first  blockade  that  ever  was  made.  What 
are  you  going  to  do  with  it?  You  must  decide  it  one  way  or  another. 
You  must  confiscate  the  vessel  or  let  it  go.  I  might  continue  these  illus- 
trations by  referring  to  every  proposition  that  might  be  agreed  by 
international  lawyers  to  be  among  the  settled  i)ropositions.  Suppose 
it  is  presented  now  for  the  first  time..  Why,  the  question  must  be — 
and  no  other  ground  could  be  found  for  dis])()sing  of  it — what  is  right 
under  the  circumstances  of  the  case?  What  do  the  necessities  of  the 
nation  that  has  established  this  blockade  require?  What  is  it  that 
the  just  defence  of  its  interests  needs? 

That  must  be  the  resort  because  there  is  no  other;  and  unless  there 
had  been  some  first  case,  there  would  be  no  international  law  to  this 
day.  Piracy  never  would  have  become  an  offence  against  nations. 
How  came  it  to  be  an  offence  against  nations?  How  came  it  to  be  on 
the  open  seas  a  business  that  anybody  could  interfere  with,  except  the 
vessel  that  was  attacked.  How  came  it  to  pass  that  if  an  American 
pirate  should  capture  a  British  vessel,  a  French  cruiser  might  carry 
the  pirate  in  for  i)rosecution  to  a  French  Court,  if  France  chose  to 
empower  her  Courts  to  deal  with  such  cases?  It  came  to  pass  because 
under  the  jiressure  of  the  necessity,  the  right  came  to  be  asserted. 
The  justice  of  the  claim  and  the  necessity  of  the  case  were  so  far 
recognized  that  the  world  approved  of  it;  and  it  is  by  these  successive 
steps,  and  by  these  steps  alone,  that  every  single  proijosition  that  may 
to  day  be  successfully  afiirmed  to  belong  to  the  domain  of  international 
law  had  its  origin,  obtained  its  maturity  and  passed  under  the  sanction 
which  Courts  of  Justice  and  international  obligations  confer. 

Now  what  is  our  proposition  ?  It  is  that,  where  questions  have  become 
settled  in  this  way,  they  establish  the  law,  and  the  law  is  not  open  to 
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be  cLanged  by  purely  ethical  considerations,  until  they  become,  at  any 
rate,  so  strong  that  a  nation  is  justified  in  asserting-  them;  and  so 
gradually  the  law  becomes  changed.  On  the  other  hand,  as  when  the 
first  Napoleon  undertook  to  carry  the  right  of  blockade,  that  I  have 
been  speaking  of,  a  step  further,  and  to  provide  tbat  a  "paper  block- 
ade", as  it  was  called,  might  be  established  by  proclamation,  and  that 
he  might  exclude  the  vessels  of  neutrals  from  ports,  while  no  block- 
ading force  was  present,  by  virtue  of  a  proclanuition,  what  said  the 
world  to  that?  They  rejected  it.  There  is  an  illustration  of  an  asser- 
tion that  did  not  become  international  law.  Then  if  you  have  before 
you  a  new  question,  or  a  new  question  in  its  application,  have  you 
anything  to  resort  to  when  it  must  be  decided,  except  the  plain  i)rinci- 
ples  of  right  and  justice,  if  you  are  able  to  see  what  they  are,  until  the 
opiuion  of  the  world  upon  it  transpires?  It  is  a  proposition  that  can 
be  sustained  by  numberless  illustrations.  The  only  question  can  be 
whether  the  point  is  new,  or  is  covered  by  the  a]>plication  of  an  old  and 
established  principle.  That  is  the  meaning  of  the  authorities  that 
were  cited  in  the  opening  argument  on  the  part  of  the  United  States  so 
largely.  That  is  what  authors  mean  when  they  say  that  international 
law  is  founded  on  the  principles  of  right  and  justice  and  conscience. 
They  do  not  mean  to  say  that  established  law  may  be  defeated  by 
resort  to  those  considerations;  but  they  do  mean  to  say,  that  is  the 
foundation,  that  is  the  source  from  which  it  is  all  derived.  Those  are 
the  principles  on  which  we  are  to  proceed — until  the  time  arrives  when 
it  is  found  that  the  contrary  has  become  so  far  established  that  it  is 
necessary  to  respect  it.  I  shall  have  to  refer  to  some  authorities  on  this 
l)oint,  but  the  reference  will  be  only  brief. 

The  President. — Does  this  contention  of  yours  go  further  than  what 
you  would  say  for  municipal  law? 

Mr.  PiiELPS. — No,  Sir,  the  same  principle  is  at  the  root  of  municipal 
law;  and  1  shall  cite  to-morrow  a  ]irovision  from  the  French  Code  that 
seems  to  me  to  bear  ujjon  that.  But  municipal  law  has  two  resorts  that 
are  not  open  in  inteiiiational  law.  There  is  the  Legislature  of  the 
Municii)ality,  Avhich  can  pass  Statutes  which  are  law  propHo  r if/ore. 
Whether  right  or  wrong,  they  become  the  law.  There  are  the  Courts 
sitting  constantly  to  extend  and  ai)ply  the  general  principles  of  law  so 
as  to  cover  the  case. 

The  Pi{EKiDENT. — So  is  Diplomacy,  I  might  suggest.  You  have  been 
a  Diplomatist  j'ourself, 

Mr.  Phelps. — Yes;  so  is  <iij)loniacy,  bur  without  the  sand  ion  attend- 
ing the  decisions  of  the  constituted  Tribnnals  in  muni{'ii)al  (Joveniiiient. 
Thei-efore,  mniiieipal  law  lias  its  icgiilated  stejts  of  jyrogress,  either 
through  Statutes  or  tlirougli  the  .ludgruents  of  the  ('ourts,  because 
both  those  sources  are  authority. — they  make  law.  Put  when  it  comes 
to  the  |)oirit  which  your  (|uesl ion,  Sir,  suggests,  w  lien  addressing  the 
C(»urt  and  invoking  the  application  of  an  established  principle  to  a  iu>w 
case,  there  you  fall  back  on,  and  every  Court,  consciously  or  uncon- 
sciously, must  be  guided  by,  tlM^  jtlain  consideration  of  light  or  wrong, 
until  it  gets  to  th<'  line  which  sep;ir;ites  the  domain  of  law  from  that  (»f 
morality.  Therefore,  I  inigiit  ap|)eal  to  a  ('(»urt  of  .Instico  for  some 
remedy,  or  redicss,  wliicli  morally  I  am  entitled  to,  and  might  be  met 
with  the  answer,  "  Your  claim  is  only  a  mcnal  one;.  You  are  outside  of 
the  domain  of  municipal  law;  you  have  sustained  a  wrong  that,  as 
moralists  and  as  just  men,  we  might  be  glad  to  see  redressed;  but  it  is 
pot  within  the  domain  of  hvw  to  deal  with  your  case,  That  doinaiii 
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must  be  oiilaro'ed  by  a  Statute  before  we  can  deal  with  it."  But  as 
long:  as  the  suitor  is  witliin  what  may  be  called  the  province  of  munici- 
pal law,  as  long  as  he  is  dealing  with  a  subject  that  the  law  deals  with, 
so  long  all  that  he  has  to  do  is  to  make  out  a  just  case,  unless  he  is 
encountered  by  a  Statute  or  adverse  decisions  that  have  settled  the 
law  otherwise.  That  is  the  only  distinction,  in  my  judgment,  Sir,  if  I 
have  answered  your  question. 

The  President. — Yes;  I  am  much  obliged. 

[The  Tribunal  thereupon  adjourned  until  Friday,  the  23rd  of  June,  at 
11.30  o'clock.] 


FORTY-FOURTH  DAY,  JUNE   23^^",  1893. 

Mr.  Phelps. — At  tlie  adjournmeiit  yesterday,  Sir,  I  liad  been  coiisid- 
eriiifj  the  proposition  in  respect  to  international  law  which  had  been 
advanced  by  my  learned  friends  on  the  other  side,  particnlarly  by  the 
Attornej'-General,  tliat  nothing;  conld  be  comprehended  within  that 
definition  that  had  not  received  the  sanction  of  the  established  nsasje  of 
Kations;  that  the  requirements  of  justice,  of  ethics,  of  sound  morality 
between  Nations  were  not  sufllicient  until  the  further  sanction  had  been 
obtained  of  the  custom  of  nations.  I  had  endeavoured  to  point  out  that 
the  ])roposition  involved  this  necessary  consequence,  that  international 
law  became  in('ai)able  of  advance;  tliat  it  terminated  with  the  present; 
that  whenever  any  new  question  was  presented,  it  necessarily  fell 
without  tlie  scojjc,  and  outside  of  the  domain  of  international  law. 
Ami  that  the  furtlier  consequence  follows  my  learned  friends'  proposi- 
tion, if  it  were  sound :  that  if  a  new  question  arose  witliin  the  province  of 
international  law,  atlectinfj  those  subjects  with  wliich  international  law 
must  deal  in  the  intercourse  of  nations, — if  tliere  were  no  established 
usajT^e  for  deciding  il  right,  the  consequence  would  be  that  it  must  be 
decided  wrong.  It  will  be  for  the  Tribunal  to  remember  what  I  am 
sure  they  do  not  need  to  be  reminded  of,  that  the  constitution  of  inter- 
national arbitration  is  in  itself  a  new  feature  in  international  law. 
Only  on  two  or  three  occasions  in  the  history  of  the  world  has  any  such 
thing  been  attem])ted,  and  tliose  have  been  occasions  when  the  issues 
between  the  disputing  nations  were  i)rincii)ally,  if  not  entirely,  issues 
of  fact,  or  of  figures,  which  involved  no  questions  of  international  law, 
and  no  other  novelty  than  always  attaches  to  the  finding  of  facts  upon 
evidence  in  disi)uted  cases.  It  must  be  remendx'red,  then,  if  such 
Tribunals,  as  I  am  now  addressing,  are  to  exist,  and  are  to  be  useful, 
they  must  be  authorized  to  meet  every  case  of  new  iin])ression  which 
it  Ix'comes  necessary  to  decide.  Tliey  are  not  called  together,  they  can 
never  be  called  t(»getlier,  for  the  |>uri)Ose  of  simply  acknowledging  their 
own  incapacity;  for  the  jnnixtse  of  saying  "Von  have  invited  us  to 
<letern)ine  this  inqtortant  (|uestion  which  must  be  determined  one  way 
or  the  other  between  these  Nations,  which,  if  it  cannot  be  deteiinined 
by  arbitrament,  the  nation  claiming  the  riglit  must  assert  for  itself. 
You  have  invited  us  in  the  interests  of  peace  and  of  humanity  to  deter- 
mine that  (piestioii,  but  we  fnul  that  we.  are  incapabh'  of  it,  because  it 
has  never  arisen  liefore."  The  fact  that  it  has  never  aiisen  belbrt^  is 
the  very  reason  why  an  arbitration  becomes  necessary.  Nations  do 
not  resort  to  Arbitration  to  determine  juini-iplcH  ol'  law  which  are 
already  determined  and  understood.  There  is  no  occasion  for  that. 
No  intelligent  nation  would  undertake  to  dispute  such  a  proposition. 
It  is  when  they  dilVcr  upon  the  jiointof  wliat  is  law — wlien  t  h(^  (piestion 
is  so  far  undetermined  by  usage  an«l  custom  that  itcaniu)t  be  unanswer- 
al)ly  asserted  on  either  side,  that  the  answer  sh(»nld  be  one  way  or  the 
other,  it  is  then  that  the  intervention  of  the  'I'ribunal  is  agn-ed  upon. 
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I  bep:  that  it  may  not  be  inferred  from  what  T  say  upon  this  point, 
which  1  hoi)e  to  dismiss  pretty  soon, — I  beg-  that  it  may  not  be  under- 
stood that  I  am  treating  this  case  as  a  new  one — as  one  that  is  not 
covered  by  the  established  principles  of  law.  I  shall  contend  to  the 
contrary  with  very  great  confidence.  But  I  am  on  the  point  which  at 
the  threshold  should  be  very  clearly  understood,  of  what  is  to  take 
place,  if  I  am,  in  the  judgment  of  the  Tribunal,  wrong  in  my  assump- 
tion; if  instead  of  concurring  in  my  view  that  the  general  principles 
of  law  international  and  municipal  applicable  to  this  case  control  and 
prescribe  its  decision,  the  Tribunal  or  some  of  its  Members  may  be  of 
opinion  that  a  question  more  or  less  new  is  presented.  Therefore  it 
becomes  important  and  material  to  clearly  understand  as  far  as  possible 
in  the  tirst  instance  what  is  to  take  place  in  that  event. 

Now,  Sir,  if  I  were  to  turn  about  the  i)roposition  of  my  learned 
friend,  and  apply  it  to  his  own  case,  I  fear  the  result  would  not  be  such 
as  would  satisfy  him  with  the  theory  from  which  it  was  deriv^ed.  The 
fallacy  of  the  whole  argument  on  the  part  of  Great  Britain  is,  that  it 
starts  by  assuming  that  the  destruction  of  the  seal  herd  is  the  exercise 
by  the  persons  engaged  in  it  of  a  plain  and  clear  right,  which  it  is  the 
object  of  the  United  States  in  some  way  to  defeat  or  to  restrict.  That 
begs  the  whole  question,  and  brings  the  case  to  an  end  as  soon  as  it  is 
begun ;  for  if  these  people  are  in  the  exercise  of  a  right,  upon  what 
ground  can  it  be  denied  to  them?  On  what  footing  can  the  United 
States  complain  of  the  cousequences  to  them  of  the  exercise  by  these 
people  of  what  is  a  right  in  the  view  of  international  law?  The  case 
is  at  an  end  when  that  is  assumed.  But  the  question  in  this  case  is 
whether  they  have  such  a  right,  upon  the  facts  and  circumstances  as 
they  are  fonnd  to  exist,  taking  the  whole  case  upon  the  evidence,  and 
determining,  first  of  all,  what  are  the  facts  material  to  be  considered. 
What  is  this  conduct?  What  is  its  character?  What  are  its  conse- 
quences? The  question  is  whether  those  who  are  seeking  to  work  such 
consequences,  and  to  do  such  things,  can  make  out  its  justification. 

Now,  says  my  learned  friend,  international  law  is  what  the  nations 
have  agreed  to  regard  as  international  law.  Is  there  then  any  usage  in 
favor  of  conduct  of  this  description  in  the  whole  history  of  mankind, 
in  all  the  intercourse  of  nations  since  the  dawn  of  civilization,  and 
since  law  began  to  take  the  jdace  of  mere  violence?  Is  there  any 
precedent  for  such  a  business  as  this  is,  if  it  is  what  we  claim  it  to  be, 
and  what  I  expect  to  demonstrate  it  is?  Did  it  ever  take  place  before? 
Is  there  a  treaty,  is  there  a  judgment,  is  there  the  language  of  any 
writer,  is  there  anything  in  law,  literature,  or  history,  that  can  be  cited 
in  behalf  of  such  a  jmjposition? 

It  is  for  them  to  establish  this  justification,  and  if  my  learned  friend's 
idea  of  international  law  is  right,  we  might  safely  enough  accept  it  for 
the  purposes  of  this  case. 

This  Tribunal  is  substituted,  by  the  agreement  of  parties,  for  the 
right  that  the  United  States  would  have  had  to  assert  that  proposition 
for  themselves,  and  to  enforce  it,  if  they  could,  in  this  individual  case. 
They  have  waived  that;  they  have  discharged  the  vessels,  or  some  of 
them,  that  were  condemned;  they  have  stopped  the  arrest  upon  the  sea 
of  any  further  cruisers  pending  those  negotiations.  They  have  asked 
you  to  say  what  they  would  have  had  a  right  to  say  for  themselves  if 
your  intervention  had  not  been  invoked.  Is  the  answer  to  that  ta  be, 
"We  do  not  know,  because  it  is  new;  because  there  has  been  no  usage 
of  Nations"?  Why?  Because  no  such  outrage  M'as  ever  attempted 
before.    There  is  no  precedejit  because  there  never  has  been  an  occasion 
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for  a  precedent.  There  is  no  iisa<ie,  for  nobody  ever  attempted  any- 
such  thing  before;  and,  therefore,  while  what  is  right  is  plain,  while 
the  wayfaring  man,  thougli  a  fool,  when  he  looks  at  the  circumstances 
of  the  case,  can  see  what  justice  calls  for,  what  is  sound  policy,  and  the 
interests  of  mankind  so  far  as  they  have  an  interest  in  this  subject, — 
while  that  is  all  plain  enough,  while  we  can  see,  as  my  learned  friend 
says,  what  the  law  ought  to  be,  we  are  powerless  to  declare  it.  Then, 
Sir,  when  you  have  so  decided,  you  have  decided  another  thing;  and 
that  is,  that  no  further  international  Arbitration  will  vex  the  general 
ear  of  mankind,  except  upon  pure  questions  of  fact. 

If  that  is  to  be  the  conclusion,  if  that  is  to  be  the  contribution  of 
such  Tribunals  to  the  science  of  international  law,  their  mission  will  be 
very  si^eedily  terminated.  You  are  in  the  place.  Sir,  I  most  respect- 
fully say  it,  which  the  Government  of  the  United  States  might  have 
occupied  for  itself  Instead  of  asserting  their  right  and  putting  them- 
selves on  the  general  sense  of  mankind  as  every  nation  does  in  every  such 
case,  that  Government  has  stepped  aside  and  has  said — "Say  you  what 
we  should  have  been  justified  in  doing;  say  you  what  you  would  have 
done  if  you  had  constituted  the  Cabinet  that  controlled  the  affairs  of 
the  United  States  Government,  say  you  what  you  would  have  done. 
Sir,  if  you  had  been  the  President  of  the  United  States,  or  Secretary  of 
State,  in  this  emergency;  tell  us  what  you  think  you  would  have  had  a 
right  to  do  and  what  it  was  necessary  to  do,  and  what  j'ou  believe  that 
mankind  would  have  justified  you  in  doing." 

Another  word  about  the  assent  of  mankind,  which  is,  of  course,  the 
ultimate  authority,  the  last  judgmenton  questions  of  international  law. 
It  comes  to  that  sometime.  A  word  about  how  that  is  to  be  ascertained 
where  it  has  not  been  so  far  ex])ressed  by  general  usage  that  it  may  be 
regarded  as  established.  In  the  first  place,  it  may  be  inferred  in  the 
proper  case.  In  the  next  place,  it  may  be  presumed  in  the  proper  case. 
It  may  be  anticipated  by  inference;  it  may  be  anticipated  by  presump- 
tion, or  by  both.  It  may  be  inferred  where  the  proi)osition  in  question 
has  been  nmde  the  municipal  law,  as  in  this  case,  of  every  civilised 
(tountry.  Are  you  to  infer  that,  if  all  nations  could  be  called  together 
to  decider  ujjon  this  question,  they  would  reject  the  universal  rule  which 
they  all  adojit  at  iiome, — the  protection  of  animals  of  this  kind  during 
the  breciliiig  time  that  are  valuable  to  mair?  That  is  universal  law 
now  in  civilisation;  and  as  I  said,  it  goes  even  further,  for  tliere  are 
still  le(t  some  other  motives  in  our  race  besides  those  of  dollars  and 
cents,  and  jionndsand  shinings.  It  goes  even  fiirthei-;  it  protects  those 
harndcss  animals  with  which  the  Greator  has  fuiiiishcd  this  world,  and 
whicji  ii(»w  live  here  without  detracting  in  any  way  whatever  from  tlui 
use,  and  enjoyment  that  mankind  has  to  nmk(!  of  the  world.  It  iiro- 
tects  e\en  those,  and  espt'cially  does  it  juotect  those  which  are  not 
merely  harndcss.  not  metcl.N  <'ontril)utois  to  what  might  bi;  regarded 
as  jterhaps  a  sentimental  enjoyment,  but  to  those  which  do  minister,  in 
their  place  an<l  according  to  tlieir  measure,  to  tlu^  wants  and  comforts, 
orluxnries,  of  mankind.  That  is  nniversal  law.  Now  when  the(|ueslion 
is  whetiier  that  is  to  be  ap|tli<'d  to  this  case,  what  is  the  fair  inference? 

In  the  next  place  it  is  to  be  presnmed,  because  it  is  to  be  ])resumed 
that  every  nation  will  assent  .to  what  is  jilairdy  light  and  just.  I  am 
n)aking  these  observations  upon  the  assumption  that  what  we  c(Uiten<l 
for  here  is  i)laiidy  right  and  just.  We  shall  consid«'r  that  more  fully 
later  on.  1  assunu' tliat,  for  the  purpose  (»f  what  I  am  saying  mtw.  If 
there  is  a  i»Iain  and  obvious  right,  if  there  is  a  ]dain  and  obvi(»us  wrong 
in  the  statement  of  a  question,  and  you  have  to  presume  which  way 
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manldnd  will  go  on  that  subject,  it  is  uot  merely  the  presumption  of 
comity,  the  presumption  of  courtesy  which  obtains  inexorably  in  all  the 
intercourse  of  nations,  whereby — (whatever  they  may  think) — they  are 
comi)elle(l  to  the  external  courtesy  of  assuming-  that  the  other  nation 
means  to  do  what  is  right.  Why,  Sir,  in  any  diplomatic  correspondence 
that  ever  took  place,  or  that  can  take  i)lace,  between  nations,  is  there 
anything  that  would  bring  it  to  a  more  speedy  and  a  more  proper  termi- 
nation than  for  one  party  to  permit  itself  to  insinuate  in  its  correspond- 
.ence  that  the  other  side  does  not  mean  what  is  right?  Can  it  be  carried 
any  further f  Will  auy  nation  submit  to  that"^  If  its  adversary,  its 
opi)onent,its  brother  nation,  so  far  forgets  the  proprieties  and  amenities 
which  are  observed  between  nations,  as  to  charge,  even  indirectly  or 
remotely,  that  it  is  not  the  purjiose  of  the  nation  with  which  it  is  dealing 
to  do  riglit — that  it  means  to  do  wrong — there  is  the  end  of  the  discus- 
sion. Until  that  is  withdrawn  and  apologised  for,  it  can  be  carried  no 
further  with  any  self  respecting  nation. 

No  diplomatic  representative  would  for  a  moment,  in  a  question  that 
was  the  subject  of  discussion  or  negotiation,  permit  himself  to  send 
forth  a  document  that  he  had  not  carefully  revised  for  that  purpose 
alone,  to  see  if,  in  the  warmth  of  debate,  in  the  earnestness  of  his  con- 
viction, he  had  used  one  word  that  could  possibly  be  construed  as  an 
intimation  that  it  was  not  the  intention  of  the  nation  with  which  he 
was  dealing  to  do  what  was  right  and  what  was  just. 

I  have  pointed  out  what  appear  to  me,  with  much  deference  to  my 
learned  friends,  to  be  the  necessary  results  of  their  detlnition  of  inter- 
national law.  Let  me  now  state  our  proposition.  I  have  stated  theirs. 
I  believe  I  have  stated  it  fairly.  What  is  our  proposition  in  the  i)lace 
of  it!  It  is  that  the  law  of  nations  is  in  every  case,  and  all  cases  of 
new  imi^ression,  what  can  be  seen  to  be  just  and  right,  what  the  human 
conscience,  what  the  sense  of  right  and  wrong,  what  the  general  ideas 
of  morality,  ethics,  and  humanity,  that  prevail  in  the  world,  recognize 
as  right.  You  may  call  it  the  law  of  nature  if  you  please.  It  is  often 
called  so  by  distinguished  writers.  My  learned  friend  objects  to  that. 
Then  let  him  call  it  by  some  other  name  if  he  likes  it  better.  I  care  not 
what  it  is  called.  That  is  what  constitutes  the  law  of  nations  in  every 
case  that  can  i^ossibly  arise  between  nations,  exce])t  where  the  usage  of 
nations  has  settled  the  particular  point  or  question  otherwise. 

As  I  said  yesterday,  we  do  not  contend  that  we  are  to  harangue  a 
Court  of  Justice  or  any  tribunal  that  has  to  deal  with  such  matters  in 
opposition  to  established  rules  of  international  law,  on  the  ground  that 
they  contravene  justice  or  morality.  Where  they  do,  a  gradual  change 
will  be  brought  about.  The  law  will  be  kept  abreast  somehow  of  the 
general  sentiments  of  mankind.  But  in  addressing  a  tribunal  in  a 
particular  case,  we  do  not  contend  that  we  can  abrogate  an  established 
rule  of  law  by  pointing  out,  if  we  were  able  to  point  out,  that  the  true 
and  sound  morality  was  the  other  way.  Therefore,  I  say  there  is  noth- 
ing of  international  law,  and  there  never  can  be  anything  in  inter- 
national law  except  these  recognized  principles  of  right  and  justice 
between  nations,  that  obtain  between  nations  as  far  as  they  are  appli- 
cable, until  they  are  met  by  a  pioposition  of  law  that  has  become  so  far 
established  by  the  usage  of  nations,  that  a  tribunal  is  not  at  liberty 
to  disregard  it.  Abstract  principles  are  of  no  value  in  a  case  of  this 
sort,  unless  they  apply  to  the  concrete  case  before  us.  It  is  much  less 
important  to  eidighten  mankind  than  to  do  justice  in  the  case  to  be 
determined.  If  we  are  riglit  in  the  facts  we  assert,  if  from  those  facts 
the  character  of  the  conduct  which  is  attempted  to  be  justified,  is  made 
plain  and  clear  as  opposed  to  justice,  morality,  and  sound  policy,  then 
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it  is  against  international  law,  unless  it  can  be  shown  on  the  other 
side  that  a  usage  to  the  contrary  has  become  established.  1  shall 
trouble  you,  sir,  as  this  proposition  has  been  disputed,  an  elementary 
one,  as  it  seems  to  me,  with  the  thoughts  of  a  few  writers  whose  authority 
is  universally  recognized  in  the  world. 

It  is  said  by  my  learned  friends,  that  my  associate,  Mr.  Carter,  has 
gone  into  the  clouds,  and  into  the  region  of  meta])hysics,  and  has 
explored  the  writings  of  those  philosophers  who  consider  what  the  law 
ought  to  be,  and  what  the  law  will  be  when  the  millennium  comes,  and 
proposes  to  substitute  that  for  the  law.  What  we  contend  for  in  the 
present  case  we  contend  is  the  law.  It  may  be  alarming  to  have  it 
shown  also  that  it  ought  to  be  the  law;  but  I  do  not  think  it  is  fatal. 
1  do  not  think  it  is  fatal  to  the  propositions  we  advance  that  my  learned 
friend,  Mr.  Carter,  has  demonstrated  that  they  ought  to  be  the  law, 
and  that  it  is  necessary  that  they  should  be  the  law,  if  any  property 
of  this  kind  is  to  remain  on  the  face  of  the  earth  for  a  longer  time  than 
it  takes  to  destroy  it.  We  are  putting  ibrward  what  we  say  is  the  law, 
as  completely  established,  more  completely  established,  by  the  weight 
of  what  may  be  called  authority,  than  any  proposition  in  the  domain 
of  international  law,  because  this  is  the  foundation  that  underlies  it  all. 
I  shall  not  read  I  hope  at  any  weary  length,  but  I  must  trouble  you  with 
a  few  brief  extracts  that  are  directly  to  the  point,  not  of  what  ought  to 
be  law,  but  of  what  is  the  law.  And  I  will  refer  in  the  first  place  to 
the  judgment  of  Sir  Kobert  Phillimore  in  the  case  that  has  been  referred 
to  before,  of  the  Queen  v.  Keyn,  in  the  2nd  Ex(diequer.  Let  me  say 
first  that  in  that  case  the  question  was  so  far  a  new  one  that  the  Judges 
of  England  all  as>eiiibled  were  divided  as  nearly  as  possible  equally  in 
respect  of  its  determination.  The  judges  not  only  differed  as  to  the 
conclusion,  but  those  who  agreed  in  the  conclusion  differed  widely  in 
the  grounds  upon  which  they  rested  their  judgments.  It  was  in  such 
a  case  that  Sir  Kobert  Phillimore  used  this  language: 

Too  rudiinental  an  inquiry  must  Ix'  avoided,  but  it  must  Ix)  rcnioiiibcnid  that  the 
caM»!  is  one  of  priinw  irnpiessioiii.s,  ol'  the  <i;ieatest  iiui»(>itaiice  both  to  ICnulaud  and  to 
otlier  states,  and  the  character  of  it  in  aoine  degree  necessitates  a  relereuce  to  hrst 
prin<  iplea. 

Then  what  are  these  first  principles? 

In  the  memorable  answer  pronouiieed  by  Montesf|ui(!U  to  be  rrponse  nans  rv}>Ji(iue, 
and  framed  I13'  Lord  Mansfield  and  Sir  CJeorgo  Loi%  of  the  British,  to  the  Prussian 
Government:  " 'I'lm  law  of  nations  is  said  to  l)e  foun<l<-d  iijion  jiisti(;<5,  ecjuity,  con- 
venience, and  the  reason  of  the  thinj;,  and  couiirmed  by  lon<(  usage." 

Chancellor  Kent  says  on  the  same  subject.  (The  quotation  is  from 
the  first  volume  of  Kent's  Commentaries  i»ages  2  to  4.) 

The  most  useful  and  practical  part  of  the  law  of  nations  is,  no  doubt,  instituted 
or  positive  law,  fnunded  on  usage,  consent,  ;ind  agreement.  Hut  it  would  be  im  propter 
to  He|)arale  fliis  law  entindy  fiom  natural  Jurisprudence  and  not  to  <'onsider  it  aa 
deriving  mudi  of  its  Utrva  ;ind  dignity  from  the  same  principles  of  ri^ht  rcJison,  the 
name  views  rtf  the  n.-iture  and  eoiiHtil  ul  ion  of  man.  .and  I  lie  same  s.inction  of  divine 
revelation,  as  th(»se  from  which  the  science  of  nmralit  \  is  deduced.  'I'here  is  a  natural 
and  a  positive  Law  cd'  nations.  Hy  the  former  every  stale,  in  its  relations  with  other 
Btates,  is  bound  to  eoniluct  itself  with  Justice,  goocl  failh,  and  benevoh^nee;  and  this 
a]>])lieat ion  of  the  law  of  nsituro  h.as  been  called  by  X'attel  l,h«^  necessary  law  ol' 
n.'itions,  becausf^  nations  .are  Ixmiid  by  the  law  of  nature  to  observe  it;  and  it  is 
ternie<l  by  others  the  internal  l.iw  of  nations,  because  it  is  oblig.itory  upiui  thiMii  in 
pfiint  of  conscience. 

Then  ]>asaing  a  parr  of  the  extract  which  I  will  nol  hike  lime  lo  read, 
though  it  is  all  very  peitinent — 

"TIh-  law  of  nations"  is  .1  complex  system.  compf)sed  of  viirions  ingreilicnts.  It 
consists  of  general  jirineijdes  of  right,  and  jiistiee,  eipially  suitable  to  the  govern- 
ment of  individuals  in  a  slate  of  n.it  uial  eijiiality  ami  to  the  lelatious  and  eouduet 
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of  nations;  of  a  collection  of  nsagcs,  customs,  and  opinions,  the  growth  of  civiliza- 
tion and  commerce,  and  of  a  code  of  convontioual  or  positive  law. 

This  is  the  point  which  I  particularly  desired  to  reach: 

In  the  absence  of  these  latter  regulations,  the  interconrse  and  conduct  of  nations 
are  to  bo  governed  by  principles  fairly  to  be  deduced  from  the  rights  and  duties  of 
nations  and  the  nature  of  moral  obligation ;  and  we  have  the  authority  of  the  lawyers 
of  anti(]uity,  and  of  some  of  the  tirst  masters  in  the  modern  school  of  public  law, 
for  placing  the  moral  obligation  of  nations  and  of  individuals  on  similar  grounds, 
and  for  considering  individual  and  national  morality  as  parts  of  one  and  the  same 
science. 

The  law  of  nations,  so  far  as  it  is  founded  on  the  principles  of  natural  law,  is 
equally  bindiug  in  every  age  and  upon  all  mankind. 

I  refer  also  to  the  language  of  Sir  Travers  Twiss  in  his  Treatise  on 
luteriiatioual  Law,  and  an  excellent  treatise  it  is,  as  is  universally 
known.     He  divides  the  Law  of  nations  as  follows: 

The  natural  or  necessary  law  of  nations,  in  which  the  principles  of  natural  justice 
are  applied  to  the  intercourse  between  states;  secondly,  customary  law  of  nations 
which  embodies  those  usages  which  the  continued  habit  of  nations  has  sanctioned 
for  their  mutual  interest  and  convenience,  and  thirdly,  the  conventional  or  diplomatic 
law  of  nations.  .  .  Under  this  last  head  many  regulations  will  now  be  found  which 
at  first  resulted  from  custom  or  a  general  sense  of  justice. 

Mr.  Justice  Story  says;  in  the  same  argument  the  quotation  will  be 
found: 

In  resting  on  the  basis  of  general  convenience  and  the  enlarged  sense  of  nation.al 
duty,  rules  have  from  time  to  time  been  promulgated  by  jurists  and  supported  by 
courts  of  justice  by  a  course  of  judicial  reasoning  which  has  commanded  almost 
universal  coulideiue,  respect,  and  obedience,  without  the  aid  either  of  municipal 
statutes  or  of  royal  ordinances,  or  of  international  treaties. 

And  there  is  farther  cited  in  the  same  connection  and  on  the  same 
page  a  note  from  Mr.  Amos  in  his  edition  of  Mannings  International 
Law: 

Though  the  customary  usages  of  states  in  their  mutual  intercourse  must  always 
be  held  to  afford  evidence  of  implied  assent,  and  to  continue  to  be  a  mean  basis  of 
a  structure  of  the  law  of  nations,  yet  there  are  several  circumstances  in  modern 
society  which  seem  to  indicate  that  the  region  of  the  influence  will  become  increas- 
ingly restricted  as  compared  with  that  of  the  influence  of  well-ascertained  ethical 
principles  and  formal  convention. 

There  Mr.  Amos  with  the  acuteuess  that  usually  characterises  his 
observations,  gives  to  the  ethical  considerations  an  increased  influence 
in  the  determination  of  what  is  called  International  Law,  even  over  the 
usage  and  customs  which  he  admitted  may  conti-ol  it. 

Mr.  Wheaton,  the  American  writer,  refers  to  this;  and  I  read  from 
page  14  of  the  United  States  Argument.  He  has  this  passage  to  the 
same  point : 

International  law,  as  understood  among  civilized  nations,  may  be  defined  as  con- 
sisting of  those  rules  of  conduct  which  reason  deduces,  as  consonant  to  justice,  from 
the  nature  of  the  society  existing  among  independeut  nations;  with  such  definitions 
and  modifications  as  may  be  established  by  geueral  consent. 

Says  Ortolan,  and  I  read  from  the  translation  in  the  same  argument; 
at  page  21 : 

It  is  apparent  that  nations  not  having  any  conunon  legislator  over  them  have  fre- 
quently no  otlier  recourse  for  determining  tlieir  respective  riglits  but  to  that  reason- 
able sentiment  of  right  and  wrong,  but  to  those  moral  truths  already  brought  to 
light  and  to  those  whieli  are  still  to  bo  demonstrated.  This  is  what  is  meant  when 
it  is  said  that  natural  law  is  the  first  basis  of  international  law.  This  is  why  it  is 
important  that  Governments,  diplomats,  and  publicists  that  act,  negotiate,  or  write 
upon  such  m.atters  should  have  deeply  (rooted)  in  themselves  this  sentiment  of  right 
and  of  wrong  which  we  have  just  defined,  as  well  as  the  knowledge  of  the  point  of 
certainty  (point  de  certitude)  where  the  human  mind  has  been  able  to  attain  this 
order  of  truths. 
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Vattel  is  also  cited  ou  pages  22  and  23  of  tlie  same  book,  from  the 
5Gth  page  of  bis  work: 

We  must,  therefore,  apply  to  nations  the  rules  of  nature,  in  order  to  discover  what 
their  obligations  are,  and  what  their  rights:  consequently,  the  laio  of  nations  is 
originally  no  other  than  the  law  of  nature  applied  to  nations. 

Ferguson,  page  24  of  tbe  same  book,  uses  tbis  language : 

Investigating  thus  this  spirit  of  law,  we  find  the  definition  of  international  law 
to  consist  in  certain  rules  of  conduct  which  reason,  prompted  by  conscience,  deduces  as  con- 
sonant to  justice,  with  such  limitations  and  modifications  as  may  be  established  by  general 
consent,  to  meet  the  exigencies  of  the  present  state  of  society  as  existing  among  nations  and 
which  viodern  civilized  states  regard  as  binding  them  in  their  relations  with  one  another, 
uith  a  force  comparable  in  nature  and  degree  to  that  binding  the  conscientious  person  to 
obey  the  laws  of  his  country. 

From  Testa,  tbe  Portuguese  writer,  I  will  read  from  page  25  a  few 
lines: 

Although  in  the  philosophical  order  natural  law  occupies  the  first  place,  yet  in 
the  practical  order  of  external  relations,  when  questions  are  to  be  decided  or  nego- 
tiations conducted,  its  rank  is  no  longer  the  same;  in  these  cases  the  obligations 
contracted  in  the  name  of  conventional  law,  in  virtue  of  existing  treaties,  are  con- 
sidered in  the  first  place.  If  such  treaties  are  lacking,  the  law  of  custom  estab- 
lishes the  rule;  and  when  there  are  neither  treaties  to  invoke  nor  customs  to  follow, 
it  is  usual  to  proceed  in  accordance  with  what  reason  establishes  as  just,  and  with 
simple  principles  of  natural  law. 

There  are  other  and  numerous  citations.  I  shall  not,  as  they  are  in 
print  before  you,  take  the  trouble  to  pursue  them  furtlier.  It  will  be 
seen  that  Jurists,  English,  American,  and  indeed  all  Jurists  concur, 
not  merely  in  saying  that  the  principles  of  justice,  of  morality,  of  right, 
are  the  foundations  of  the  law,  but  that  in  international  law,  which  can 
be  no  otherwise  prescribed,  they  are  the  only  resort,  except  when,  in 
the  first  place,  there  is  a  Treaty  between  the  parties  which  settles  the 
question  for  them,  or,  in  the  secon<l  place,  there  is  an  established  usage 
or  custom  that  settles  it  generally. 

But  there  is  a  passage  from  Vattel,  which  I  will  ask  Mr.  Carter 
kindly  to  read  for  me. 

Mr.  Cartei?. — It  is  his  ])reliniiuary  chapter  to  the  English  transla- 
tion, page  50,  .Mr.  Chitty's  edition,  the  North  American  edition  of  1844. 

As  men  are  subject  to  the  laws  of  nature — and  as  their  union  in  civil  society  cannot 
have  exempted  tliem  from  the  obligation  to  observe  those  laws,  since  by  that  union 
they  <lo  not  ceaK«i  1o  be;  men — the  entire  nation  whose  common  will  is  but  the  result 
of  the  united  wills  of  the  citizens,  remains  Hubj<!(t  to  tli<»  laws  of  nature  and  is 
bound  to  reK]i(,-ct  tliem  in  all  her  i)r()ceedings.  And  since  right  arises  from  obliga- 
tions, and  as  we  havi- just  observed,  the  nation  ])osscsses  also  the  sumo  rights  whi('h 
nature  )i:ih  conferred  ujion  men  in  order  to  enable  them  to  jterform  their  <luties,  \\o 
must  theref<ire  ajiply  to  nations  i1m»  rules  of  the  law  of  nature  in  order  to  discover 
what  tluise  oldigatious  are  and  wliat  tliciir  rights.  Conse(|uentIy,  the  law  of  nations 
is  originally  no  other  than  the  law  of  nature  a|)])lied  to  nations.  Hut  as  the  apjili- 
cation  of  a  rule  cannot  l)r'  just  and  reasiniablr  unless  it  be  niaile  in  a  manner  suit- 
al)]e  to  the  subject,  w«<  are  not  to  imagine  the  law  of  nations  is  jireeisely  and  in  every 
case  the  same  as  tlie  law  of  nature,  with  the  dillerence  only  of  the  subjects  to  whicji 
it  is  ai»{)lied,  so  as  to  allow  of  our  substituting  nations  for  individuals.  A  statu 
or  civil  society  is  a  subject  very  iliil'ennt  from  an  in<livi(lnal  of  tlio  human  race, 
from  which  circumstances,  ]iursnant  to  the  law  of  nal ure  itself,  t lier(»  result  in  man.v 
cases  very  difi'eient  oliligati<ins  an<l  rights,  since  the  same  general  rule  apjjlied  to 
two  Hubje<-ts  cannot  jirnducf^  exactly  the  same  decision  when  the  subjects  are  dill'er- 
ent;  and  a  particular  rule  which  is  perfectly  just  with  respect  to  oni-  subject  is  not 
a|)iilicable  to  another  subject  of  a  (juite  ditferent  nature.  There  are  many  cases, 
therefore,  in  whitth  the,  law  of  nature  does  not  di-cide  between  state  and  state  in  the 
same  manner  as  it  ronld  between  man  and  man.  We  must,  tlnTefore  know  hnw  to 
aecorniriodate  the,  ai>plicat i<M)  of  it  to  ditlerent  subjects;  and  it  is  tin?  art  of  thus 
aj>])lying  it  with  a  jirecision  foutuled  r)n  right  reason  that  rtindersthe  law  of  nations 
a  distinct  science.  We  call  that  the  .Necessary  Law  of  Natifuis  which  consists  in 
the  ajiplicatiou  of  the  law  of  nature  to  nations.     It  is  necessary,  because  nations  are 
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absoliitoly  bound  to  observe  it.  This  law  contains  the  precepts  prescribed  by  the 
law  of  nature  to  states  on  whom  that  law  is  not  less  obli<i:atory  than  on  individuals. 
Since  States  are  coiu])08ed  of  men,  their  resolutions  are  taken  by  men  as  the  law  of 
nature.  It  is  l)iudiug  on  all  men  under  whatever  relations  they  act.  This  is  the 
law  which  Grotius  and  tliose  who  follow  him  call  the  internal  law  of  nations,  on 
account  of  its  being  obligatory  on  nations  in  point  of  conscience. 

Mr.  Phelps. — Without  referriii"-  to  any  otlier  autliorities  of  which 
many  are  to  be  found  in  the  printed  argument  already  submitted,  I 
leave  it  with  this  citation,  which  seems  to  me  instructive.  It  is  from 
the  French  Code,  article  4  of  the  Civil  code. 

Ajudge  who  under  the  pretence  that  a  law  is  silent,  obscure  or  insufficient  refuses 
to  decide  a  case  may  be  prosecuted  as  being  guilty  of  a  denial  of  justice. 

It  is  a  wise  provision.  It  answers.  Sir,  the  question  you  were  good 
enough  to  put  to  me  yesterday,  whether  what  I  have  asserted  in  respect 
of  international  law  is  not  equally  true  of  municipal  law;  that  so  long- 
as  you  are  within  the  domain  of  municipal  law,  dealing,  for  instance, 
with  the  question  of  property — so  long  as  you  are  asking  for  that  sort 
of  relief  the  law  is  accustomed  to  give,  it  is  enough  for  you  to  show 
that  justice  requires  it,  until  you  are  encountered  by  either  a  statute 
or  a  principle  of  law  that  has  been  settled  to  the  contrary.  In  other 
words,  to  put  the  proposition  in  another  form,  the  only  way  in  a  Court 
of  Justice,  even  in  municipal  law,  to  answer  the  man  who  demands  a 
right  that  is  within  the  province  of  law,  and  satisfies  the  Court  that  it 
is  just,  is  to  show  that  the  law  has  been  settled  otherwise,  upon  some 
ground  that  restrains  the  hand  of  the  Court  from  doing  what  it  other- 
wise would. 

Kow  I  come  back  to  this  case.  I  hope  the  time  has  not  been  quite 
wasted  in  considering  this  principle,  though,  as  will  be  apparent  from 
what  I  have  to  say,  it  may  not  be  necessary  to  invoke  it.  We  return  to 
the  subject  of  the  right  of  these  people  to  prosecute  the  business  that  it 
called  pelagic  sealing.  Of  course,  if  they  have  not  the  right  to  do  it, 
the  United  States  have  a  right  to  ]>rotect  themselves  from  it.  Then 
arises  the  question  which  my  learned  friends,  with  the  ingenuity  that 
comes  to  able  advocates  with  long  experience,  have  sought  to  dispose 
of  by  analysis.  ''What  does  the  right  of  the  United  States  stand  on?" 
They  are  entitled  to  an  answer  to  that  question.  We  are  here  on  our 
own  territory,  dealing  with  a  race  of  aninmls  that  is  appurtenant  to  it; 
begotten  there,  born  there,  reared  there,  living  there  seven  months  in 
the  year,  protected  from  the  extermination  that  has  overtaken  their 
species  in  every  other  spot  on  tlie  globe,  where  they  ever  inhabited, 
and  which  would  speedily  overtake  them  here  if  we  were  to  relax  the 
reins  of  Government.  One  year  after  the  United  States  took  possession, 
that  is  to  say  after  they  acquired  title  and  before  the  necessary  legisla- 
tion could  be  had  and  arrangements  made  to  police  these  Islands,  an 
enormous  number  of  seals,  some  2G0,000  were  destroyed  on  the  Islands 
by  poachers.  That  fate  would  overtake  them  all  immediately,  if  not 
protected. 

We  have  built  up  a  valuable  industry;  we  have  introduced  upon 
those  Islands  a  civilization,  an  account  of  which  you  will  find  in  the 
American  Case,  illustrated  by  some  comparative  photographs  showing 
the  manner  in  which  the  natives  used  to  live  and  the  manner  in  which 
they  live  now, — the  Schools,  the  Churches,  the  cleaidiness,  the  order, 
the  Christianity  that  has  superseded  the  old  barbarism;  and  some  of 
them,  as  I  am  reminded,  have  property  and  deposits  in  Banks.  That 
is  what  has  been  brought  about  for  them,  the  United  States  deriving  a 
large  revenue,  the  world  getting  the  benefit  of  this  i)roduct,  all  which 
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must  be  lost,  if  the  seal  race  is  to  be  destroyed.  That  is  our  claim ;  and 
it  is  the  claim  uot  of  individuals,  as  1  shall  have  occasion  to  say  more 
distinctly  hereafter,  but  of  the  United  States  Government,  whose  land 
and  industry  and  income  this  is,  under  whose  law  and  under  the  super- 
vision of  whose  ofticers  this  business  is  carried  on.  It  is  a  possession 
that  the  law  will  protect;  an  industry,  an  interest,  a  ri^ht,  that  the 
law  of  the  world  protects,  unless  it  is  assailed  by  somebody  who  has  a 
better  right. 

My  learned  friends  go  into  a  fine  spun  argument.  They  aslc,  ^'  what 
is  your  property?  Is  it  in  the  particular  seal,  that  you  nu\y  follow  all 
over  the  world  '  Is  it  in  the  herd?  Can  you  have  a  inoperty  in  the 
herd,  if  you  have  uot  a  property  in  every  one?  What  is  its  exact 
nature, — how  do  you  define  it?" 

My  friends  who  are  so  adverse  to  goiugdown  to  the  foundation  of  things 
in  another  part  of  the  case,  are  very  anxious  to  get  to  the  extreme 
foundation  in  this  case.  What  is  the  remote  analysis?  There  is  not  a 
claim  of  property  in  the  world  but  to  the  mind  shallow  enough  to  be 
open  to  that  sort  of  influence,  can  be  reduced  to  the  point  of  ridicule 
by  that  process  of  reasoning.  Human  rights  are  not  dealt  with  in  that 
way,  I  respectfully  submit,  in  Courts  of  Justice,  or  in  the  estimation  of 
wise  men.  Our  right  is  derived  from  all  the  facts  and  circumstances 
of  the  case.  They  result  in  what  is  ])roperly  defined  as  "property". 
What  is  the  meaning  of  the  term  '*i)roperty  ?"  It  is  a  word  of  the  widest 
signification — of  the  most  general  api)lication;  it  applies  to  every  inter- 
est in  every  thing  that  is  caj)able  of  ai)propriation  and  is  valuable, 
which  is  recognized  by  law.  It  may  be  corporeal;  it  may  be  incorjio- 
real.  It  may  be  capable  of  manual  possession;  it  may  beiiu-apable.  It 
nuiy  be  a  right;  nothing  but  a  right.  It  maybe  an  interest,  nothing 
but  an  interest.  Tlie  man  who  undertakes  to  define  tlie  term  "pro])- 
erty  ",  has  a  long  way  to  go,  and  many  things  to  consider.  I  have  prop- 
erty by  the  law  of  England,  ami  by  the  law  of  one  of  the  States  of 
America — thongh  the  general  law  of  America  is  dilferent — in  the  light 
and  in  the  air;  1  have  a  right  in  it,  that  the  law  will  defend  and  protect. 
In  the  very  light  and  air  of  Heaven  I  have  a  pro])erty  interest;  and 
my  neighbour  cannot  on  his  own  land,  where  he  has  a  right  to  do  every- 
thing that  a  man  may  do  lawfully,  build  a  wall  that  shuts  them  out.  I 
have  a  right  of  way  across  my  neighbour's  land;  perhaps  limited  to  the 
right  to  walk  over  it;  i)erhai)S  to  use  it  at  a  particular  season  of  the 
year  only,  or  for  a  particular  pur[)oseonly — limited  in  a  thousand  ways, 
or  generally  for  all  purposes.  1  cannot  take  jjossession  of  the  land; 
I  cannot  set  foot  on  it  for  any  otlier  jnupose,  but  1  may  walk  over  it, or 
I  may  walk  over  it  to  a  jiarticular  wood  or  to  a  i)aiti('ular  ice-i)ond?  Is 
not  that  property?  I  have  a  (daim  upon  a  nniii  for  damages  for  money 
under  a  contract.  Is  it  not  ])ropertyf  Now  when  you  ask  us  to  deline 
with  a  remote  analysis  the  j)recise  nature  in  tlie  last  resort  of  the  i)roi)- 
erfy  interest  that  accrues  to  a  nation  in  wild  animals  (»f  this  soit  nndcr 
Just  such  circumstiUK-es  as  aie  disclosed  in  this  case,  from  which  a  valu- 
able and  civilizing  industry  has  aiisen  and  is  carried  on  for  the  beiielit 
of  tlie  nation,  and  of  thow(»rld  at  large  as  far  as  the  pro(ln(;tion  is  valu- 
able to  linmaii  use — when  my  friends  ask  us  to  <lellne  for  them  what 
that  ])ro])erty  right  or  interest  is,  I  have  a  right  to  say,  with  great 
respect:  "Define  it  yourselves;  that  is  not  our  business:  It  is  our  busi- 
ness to  assert  it;  to  show  that  by  universal  law  it  is  recogniz<'d  and 
l)rotected,  and  that  it  must  be  recognized  and  protected  unless  such 
product  is  to  perish  off  the  face  of  the  earth." 
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That  is  all  we  have  to  do.  Pursue  its  analysis  for  yourselves ;  christen 
it  for  yourselves  if  it  is  necessary.  It  is  a  property  interest — a  property 
rii^ht — extending',  as  far  as  the  beneficial  character  of  it  extends,  receiv- 
ing all  the  i)rotection  that  it  is  necessary  to  receive.  I  uiiglit  decline  this 
discussion  altogether,  but  I  shall  not.  I  am  going  to  pursue  it  to  some 
extent  lest  it  be  said  that  we  are  asserting-  a  right  that  we  ai'e  afraid 
to  attempt  to  analyse.  But  I  premise  what  I  have  to  say  upon  that 
point  by  the  respectful  assertion  that  I  am  called  upon  to  do  no  such 
thing-;  that  the  principles  of  hiw  we  contend  for  are  established,  are 
recognized  by  nsage  all  over  the  world,  under  which  every  property  of 
this  sort  in  the  world  is  held  to  day,  and  by  the  assent  of  all  mankind 
has  been  acknowledg^ed  and  protected  everywhere.  That  is  the  ground 
upon  which  Ave  stand;  let  those  who  assail  it  show  that  it  is  a  part  of 
the  just  freedom  of  the  sea  that  they  may  come  and  exterminate  this 
property. 

Kow,  Sir,  let  us  go  a  little  further.  Suppose  we  consider  what  this 
claim  of  property  does  exactly  stand  upon"^  There  are  some  prelimi- 
nary remarks  that  should  be  made  about  that,  as  it  seems  to  me.  The 
first  is,  that  the  rules  of  property  extend  as  completely  to  wild  animals 
under  proper  circumstances — perhaps  I  should  say  valuable  wild  ani- 
mals not  noxious — as  they  do  to  any  other  property  in  the  world. 
Where  it  is  said  that  this  kind  of  property  is  qualified,  it  is  meant  that 
it  is  qualified  only  because  it  is  liable  to  cease  without  the  act  of  the 
owner.  No  right  of  property  except  in  wild  animals  ceases  without  the 
act  of  the  owner.  Its  forfeiture  to  the  public  law  of  the  country  is  no 
exception,  because  that  depends  on  the  owner's  act.  The  property  in 
wild  animals  of  this  sort  may  cease  by  the  animals  regaining  their  wild 
state  and  forsaking  their  proprietor.  That  is  what  is  meant,  and  all 
that  is  meant,  when  it  is  said  that  it  is  "qualified." 

Then  a  right  of  i)roi)erty,  my  learned  friend  the  Attorney  General 
says,  must  always  have  its  root  in  municipal  law.  That  is  true,  in 
respect  to  individual  proj^erty.  No  man  can  possibly  have  any  property 
right  or  interest  of  any  description  that  is  not  given  to  him  by  the 
municipal  law  under  which  he  lives,  or  under  which  the  property  that 
he  claims  is  controlled.  If  he  has  got  it  rightly,  it  is  derived  under 
some  nninicipal  law — the  law  of  his  domicile,  the  law  of  the  situs,  the 
law  of  the  place  of  contract.  But  how  is  it  with  a  Government?  The 
Government  creates  the  municipal  law;  it  is  not  the  subject  of  it,  except 
to  the  limited  extent  in  which  it  may  deal,  as  an  individual  might,  when 
he  buys  a  particular  i)iece  of  property;  but  as  a  general  proposition 
Government  does  not  derive  its  title  from  municipal  law — it  derives  its 
title  from  assertion  and  possession,  unless  that  assertion  and  posses- 
sion controverts  the  rights  of  some  other  nation.  A  Government  takes 
possession ;  it  asserts  that  it  has  a  title.  That  makes  a  title,  unless,  in 
making  that  assertion,  and  taking  that  possession,  it  infringes  the  right 
of  another  nation.  It  is  upon  that,  the  whole  theory  of  discovery  and 
occupation  depends.  I  may  not  go  into  some  sea  and  find  an  undiscov- 
ered island,  and  take  possession  of  it  as  my  x)roperty.  My  Government 
can,  and  all  the  land  in  the  world  is  held  by  the  governments  that 
possess  and  control  it  under  just  that  title — by  occupation  or  discovery, 
or  by  succession  to  those  who  did  occupy  and  discover.  It  is  assertion 
and  possession,  I  repeat,  that  gives  a  title  to  a  Government,  uidess  it 
transgresses  the  rights  of  others  who  alone  can  complain.  How  came 
we  by  the  Pribilof  islands?  Russia  discovered  them,  occupied  them, 
kept  them,  and  asserted  the  title  to  which  they  had  no  other  claim  but 
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prior  discovery,  and  transferred  it  to  the  United  States.  We  stand 
npon  their  title.  The  seals  are  appurtenant  to  it,  and  that  Govern- 
ment had  taken  possession  and  founded  this  industry  and  set  all  this 
machinery  in  motion, — had  sent  their  cruizers  there  to  protect  it,  and 
their  aj^jents  to  carry  it  on,  and  to  save  and  preserve  animals  that  would 
have  disap])eared  long:  before  any  of  us  were  troubled  with  legal  ques- 
tions, if  it  had  not  been  for  that  interposition. 

There  is  another  suggestion  before  I  come  to  the  i)recise  consideration 
of  this  question  of  property.  Over  all  wild  animals — 1  mean  all  useful 
Avild  animals — every  Government  has  the  primary  right  of  control. 
oS'ot  the  property;  it  does  not  own  that.  It  does  in  this  case,  but  not 
always.  The  Government  does  not  own  the  partridge  on  my  land;  if 
it  is  killed  it  does  not  belong  to  tlie  Government,  but  the  right  of  com- 
plete control  does,  so  that  the  Government  has  a  right  to  say  to  me,  and 
does  say  everywhere  to  its  subjects.  You  shall  not  slay  the  partridge 
on  your  own  land  that  is  necessary  for  your  food,  except  at  a  certain 
])eriod  of  the  year,  in  a  certain  M^ay,  under  certain  restrictions,  perhaps 
by  taking  out  a  certain  license.  It  may  go  further  and  say.  You  shall 
not  kill  it  for  a  series  of  years  if  it  is  deemed  necessary  for  the  general 
preservation  of  these  animals,  which  with  their  capacity  to  go  from  one 
])r()prietor  to  another  never  can  be  made  the  absolute  i)roi)erty  that 
domestic  animals  are.  The  theorj^  of  protecting,  for  the  benefit  of 
mankind  these  animals,  is  carried  so  far  that  every  Government  assumes 
without  dispute,  the  ])rimary  and  ])rior  right  of  control,  even  over  the 
owner  on  whose  land  the  bird  or  animal  is,  Miiile  it  is  there.  And  that 
is  a  proposition  that  is  no  longer  open  to  any  dispute. 

Now,  the  claim  of  pro])erty,  1  say  again,  which  is  assailed  by  the 
l)elagic  sealer,  is  a  claim  by  the  Government  of  the  United  States;  and 
it  will  be  seen,  I  think,  before  I  am  through  that  that  may  make  an 
iiiqiortant  difference — that  a  Government  has  certain  rights  against 
(•(uiduct  on  the  high  seas  whi(;h  an  individual  would  not  have — that  a 
Government  may  be  entitled  to  protection  in  the  ownership  of  such  an 
industry  as  this,  Avhen  if  it  wer(>  mine,  1  might  not  be. 

lictuiiiing  then  to  the  question  of  ])ropi'rty,  let  us  first  regard  it  in 
the  light  of  tJKi  lules  of  the  ninnicipal  law  tliat  ])revails  between  indi- 
viduals when;  no  governmental  riglit  is  involved.  Where  a  wild  ani- 
mal, valuable  to  man,  is  so  far  restrained — brought  under  the  custody 
and  the  control  of  the  pn)])rietor  of  the  land — that  it  has  what  has  been 
<alled  the  aniiniis  renrtrndi,  whicli  brings  iteonstanlly  back  wiierever 
it  goes,  to  the  ])hu'e  where  it  receives  jnolection  and  care,  it  l)ee()mes 
the  ])roi)erty  of  the  i)roi)rietor  until  the  (iniiiius  rrrcrloidi  is  lost.  That 
liroposition  is  not  dispute<l  as  a  g<'neral  juoposition.  The  numerous 
illustrations  of  it  found  in  the  law  books  are  not  disputed;  they  cannot 
be.  All  those  have  been  gone  over, — the  right  in  the  bees,  in  the  swans, 
in  the  jjigeons,  in  the  d«'e,r,  and  so  on — all  those  eases  which  have  arisen 
liav(!  liad  the  general  ])rinciple  particularly  a|)plied  to  them.  There  are 
valuabh' anim;ils  found  on  a  ])roprietor's  land,  to  which  those  ])rineiples 
liave  been  held  not  applicable,  and  to  which  I  shall  allude;  but  the 
g«^m-ral  i)rinciple  and  the  ai)|ilication  of  it  to  all  those  animals  that  have 
been  the  subject  of  precise  legal  decision  is  not  disjjuted.  1  need  not 
go  over  that  giDund  again.  Jt  need  not  hav(;  been  gone  over  at  all;  it 
is  very  familiar  of  course;  to  every  member  of  tin;  Court. 

Then  what  is  the  dispute  .'  Where  aic  we  at  issue?  You  have  had 
on  that  side  from  my  learned  friend  Sir  Richard  Webster,  what  (Jourts 
always  have  from  hiui  on  every  question,  the  very  best  argumeut  that 
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can  be  made.  He  has  addressed  himself  to  it  in  an  exliaustive  manner. 
He  saw  with  ]>t'rrect  acuteness  what  the  point  was;  and  you  have  the 
satisfaction  of  knowing:  that  you  have  heard  every  word  that  can  be 
usefully  said  on  that  side  of  the  case.  So  that  in  dealing  with  that 
argument  we  are  dealing  with  the  whole.  They  admit  the  iirinciple. 
They  admit  every  illustration  which  has  been  established  by  judicial 
decision ;  but  they  say  it  does  not  apply  to  the  seals.  To  all  tliese  other 
aninmls,  but  not  to  the  seals.  Is  there  any  law  to  the  contrary!  Oh, 
no.  The  question  never  came  up  as  to  fur-seals  before.  The  attempted 
applie-ation  of  that  rule  to  the  fur-seal  is  new.  There  is  no  decision  on 
that  subject.  Then  you  have  to  resort  to  the  principle  on  which  those 
decisions  depend;  and  my  friend  has  undertaken — and  he  succeeded  so 
far  as  anybody  can  succeed,  I  am  sure — to  point  out  what  is  the  dis- 
tinction wliich  would  include  the  other  animals  to  which  this  rule  has 
been  applied,  and  exclude  the  seals. 

This  whole  case  turns  upon  that  distinction — upon  that  precise  point, 
whether  there  are  differences  in  the  condition  of  the  fur-seal  under  the 
circumstances  of  this  case,  and  the  condition  of  those  other  animals  in 
respect  to  which  the  right  of  property  is  not  denied.  Let  us  see  in  the 
first  place  exactly  what  are  the  facts  on  which  we  claim  that  the  seals 
are  within  that  general  rule;  and  then  let  us  see  on  what  ]ioints  of  dif- 
ference, if  any,  it  is  claimed  or  may  be  claimed  that  they  are  not  within 
the  rule.  Let  us  deal  with  the  subject  fairly  on  both  sides.  Fairly 
my  learned  friend  has  dealt  with  it,  certainly,  and  iairly  I  shall  try  to 
deal  with  it. 

These  animals,  as  I  have  said,  are  begotten,  born  and  reared  on  this 
land,  and  have  been,  since  the  first  knowledge  of  mankind  in  respect  to 
them.  It  is  not  merely  a  place  to  which  they  can  go,  as  in  the  case  of 
other  animals  that  have  the  animus  revertendi.  It  is  probably — not 
certainly,  but  jnobably — the  only  place.  Some  land  of  this  description 
is  absolutely  indispensable.  They  are  ara})hibious.  They  cannot  prop- 
agate or  breed  or  rear  their  young  but  upon  the  land.  The  young  could 
not  be  born  elsewhere.  They  could  not  live  if  they  were  born  elsewhere 
than  upon  the  land.  For  seven  months  in  the  year  they  remain  there, — 
I  do  not  mean  every  individual  of  the  herd,  but  from  the  time  the  herd 
begin  to  arrive  until  they  get  through  going  away  is  about  seven  months ; 
sometimes  longer,  according  to  the  testimony.  They  would  not  go  away 
at  all  if  the  winter  was  mild  enough.  That  seems  to  be  generally  agreed. 
It  is  the  inclemency  of  the  climate — the  inclemency  of  any  climate  that 
in  the  sun)mer  affords  qualities  necessary  to  their  existence  and  their 
propagation,  that  obliges  them  to  move  for  the  winter.  There  they  are 
submitted  so  completely  to  the  control  of  man  that  there  is  nothing  that 
can  be  done  to  an  animal  that  we  could  not  do  to  every  one  of  those,  if 
it  was  of  any  use.  We  can  shut  them  up;  inclose  them;  brand  them; 
mark  them — we  can  do  anything  with  them.  They  are  completely 
within  our  control.  There  they  derive  the  protection  without  which 
they  would  cease  to  exist,  through  the  forbearance,  the  judicious,  intel- 
ligent forbearance  taught  by  experience.  The  Russians  did  not  have 
it  in  the  first  place.  They  used  to  kill  the  seals  indiscriminately;  but 
as  early  as  1847 — perhai)S  earlier  than  that,  but  certainly  as  early  as 
1847 — they  found  out  that  indiscriminate  killing  meant  extermination; 
that  they  must  save  the  females;  and  then  they  introduced  the  practice 
of  selected  killing  by  which  only  the  males  of  a  certain  age  are  taken, 
and  only  a  certain  restricted  number:  and  that  has  continued  down  to 
the  present  time. 
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Tliose  are  the  eircnnistaiices  upon  which  we  say  that  this  animal  is 
brought  more  fully  witliin  the  reasons  which  are  assi<;-iied  by  courts  of 
justice  for  the  estabhshmeut  of  this  general  rule  and  the  ap])licatiou  of 
it  to  other  animals,  than  any  other  animal  that  has  been  the  subject  of 
judicial  consideration.  Ilere  is  an  animal  of  a  high  degree  of  intelli- 
gence, an  animal  to  whom  this  land,  or  some  land  which  is  like  it,  is 
absolutel}^  essential.  The  aninins  rerertcmU  is  not  only  i>erfect,  but  it 
is  constant  and  it  is  undisturbed. 

Senator  Morgan. — Mr.  rheli)S,  in  speaking  of  some  other  land  just 
like  this  to  which  the  seal  may  resort  for  their  summer  habitat,  is  tliere 
any  evidence  in  this  case  to  show  that  any  trace  has  been  found  else- 
where iu  Behring  Sea  than  on  these  islands  that  they  have  ever  had 
such  a  home? 

Mr.  Phelps. — I  was  about  to  remark  upon  that,  sir.  It  is  a  sugges- 
tion that  comes  very  naturally  to  mind  iu  considering  this.  In  all  the 
exhaustive  evidence  in  this  case,  in  all  the  discoveries  of  the  Britisli 
Commissioners — and  it  is  pretty  safe  to  assunu'  tiiat  anything  that  can 
be  discovered  on  their  side  they  have  fouud,  there  is  not  the  shadow  of 
a  .suggestion  that  a  fur-seal  in  the  Behring  Sea  ever  hauled  out,  as  the 
phra-se  is,  ever  went  ashore  on  any  spot  except  the  Pribilof  Islands  and 
the  Commander  Lslands.  I  do  not  speak  of  the  Japan  Islands,  of  course. 
We  are  speaking  of  these  waters.  "Whether  if  the  Tnited  States  were 
to  plant  batteries  on  the  Pribilofs,  o])en  fire  u])on  the  herd  of  seals  when 
they  came  there  in  the  s])ring,  drive  them  off,  and  absolutely  prevent 
their  landing  there — whether  they  would  gather  themselves  together 
and  seek  ficsh  fields  and  pastures  new  somewhere  else,  is  a  question 
that  nobody  can  answer.     It  is  ])urely  and  only  a  matter  of  conjecture. 

To  begin  with,  there  would  be  no  young  that  year.  The  young  would 
all  peri.sh.  There  would  be  no  young  the  next  year  because  no  propa- 
gation could  take  place.  Then  what  would  b-^come  of  these  repelled 
animals  not  killed  but  driven  away?  No  nuin  knows.  It  is  known 
that  they  must  have  some  land  like  this,  possessing  its  qualities,  its 
moisture,  its  cloud,  its  parti(;ular  formation.  It  is  not  for  me  to  say 
that  there  is  not  in  the  world  any  other  such  land,  except  the  Com- 
mander and  the  Kurile  Islands.  They  have  brought,  (which  I  shall 
allude  to  in  another  connection,)  the  evidence  of  some  conjecture  by 
per.sons  iinu-e  or  less  (pialilicd  to  exjjress  conjec^ture — some  of  them 
])retty  well  (pialilied,  others  less  so — to  show  that  if  we  did  not  care 
for  these  animals,  if  we  allowed  them  to  be  disturbed,  if  we  interfered 
witii  thcni  too  much,  if  they  weie  repelled,  they  would  go  to  the  Com- 
mander Islands,  oi-  they  would  go  soniewheie  else.  Perhai>s  they 
W(»uld;  for  tln-y  must  go  somewhere  or  perish. 

Now,  what  is  the  distinef  ion  on  wliieii  it  is  said  by  my  learned  frieiuls 
tljat  the  seals  are  dill'erent  Irom  all  these  other  aidnials  held  to  be  the 
subject  of  ]U'oj)erty  .'  The  law  never  has  been  applied  to  this  particular 
animal,  under  these  jjaiticular  circumstances,  it  is  a  new  (piestion,  as 
far  as  the  application  is  conceined.  'I'he  iMinci])le  is  as  old  as  I5i acton, 
and  Blackstone,  and  the  Homan  law.  The  api)Iicalion  of  it  to  this 
particular  animal  is  new,  simi)ly  because  ;i  case  has  not  occurred  before. 
What  is  the  distinction  between  them?  If  the  seals  flew  through  the 
air  instead  of  swimming;  if  these  islands  were  only  a  i)eninsula  and 
they  ran  as  the  deer  do.  would  that  make  a  difTerence?  If  the  bees  on 
the  other  haiul,  swam  when  they  went  abioad  after  honey,  or  the  deer 
flew,  would  the  law  be  changed  ?  If  the  wild  swans  travelled  on  foot 
and  the  wild  geese,  would  the  law  cease  to  be  what  it  is  now?     ^Vould 
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courts  of  justice  say,  "We  protected  the  bees  while  they  flew,  now 
that  tliey  swim  they  have  ceased  to  be  protected.  We  protected  the 
deer  while  it  ran,  now  that  it  flies — that  is  the  end  of  it."  Why  you 
cannot  consider  that  seriously.  It  does  not  de]^end  on  those  differences. 
Some  of  these  animals  fly;  some  of  them  run;  some  of  them  swim, 
some  of  them  stay;  and  they  are  all  under  the  protection  of  the  prin- 
ciple of  law. 

"  Well,  but "  says  my  learned  friend,  "  there  is  not  any  case  in  which 
the  animal  has  not  been  confined.  You  have  bees;  you  put  them  in  a 
hive.  You  have  i^igeons;  you  put  them  in  a  dovecote.  You  have 
swans;  you  put  them  in  an  enclosed  pond.  You  have  deer;  you  put 
them  in  a  park."  Why?  Because  that  is  what  the  necessities  of  their 
life  require.  That  is  what  is  appropriate  to  them.  Is  there  any  diffi- 
culty in  our  enclosing  these  animals  after  they  get  there  in  June?  Is 
there  any  diiflculty  in  the  United  States  running  a  fence  around  the 
whole,  and  shuttiug  them  in?  Not  the  slightest.  But  you  see  what 
would  become  of  the  animals.  We  should  have  to  leave  the  gate  open 
for  them  to  go  out  into  the  sea,  or  else  that  would  be  only  another  mode 
of  destroying  them.  Is  there  any  difficulty  about  putting  everyone 
into  an  enclosure?  It  is  a  mere  question  of  expense.  We  could  build 
one  big  enough  to  hold  them  all;  or,  as  I  said,  we  can  brand  them. 
Now  it  is  very  evident  that  this  distinction  will  not  do.  You  must 
find  something  better  than  that.  If  my  learned  friends  are  right  in 
saying  that  the  seals  are  outside  the  rule  and  the  other  animals  are 
within  it,  you  must  find  some  better  reason.  "Oh,  but"  says  my 
learned  friend,  Sir  Bichard,  "  did  you  ever  find  a  case  of  an  application 
of  it  to  the  migratory  animals."  There  is  a  distinction — the  migratory 
animals.  What  is  a  migratory  animal,  pray?  It  is  an  animal  that 
goes  away  and  comes  back  again,  is  it  not?  Is  there  any  other  defini- 
tion to  the  word.  Whether  he  goes  once  a  week  or  once  in  three 
months,  or  once  in  six  months;  whether  he  stays  twenty-four  hours  or 
three  months  or  five  months;  does  that  touch  the  principle?  If 
there  is  no  case  in  the  books  of  a  migratory  animal,  it  is  because  it  has 
not  arisen.  Have  you  got  a  case  where  it  is  held  that  it  would  not 
apply  to  a  migratory  animal?  Do  you  find  in  the  learned  opinions  of 
these  judges  whom  we  have  been  reviewing,  anything  to  show  that  they 
would  not  have  applied  them  to  the  animal,  if  it  had  been  migratory; 
anything  to  show  that  the  reason  of  the  rule,  the  principle,  does  not 
touch  the  migratory  animal?  When  you  say  migratory  in  distinction 
to  an  animal  that  you  would  say  was  not  migratory,  the  difi'erence 
between  the  seal  and  the  bee,  you  speak  only  of  the  absence  being 
periodical,  and  longer  continued.  You  do  not  touch  either  the  certainty 
of  return,  the  value  of  the  industry,  the  husbandry  on  which  it  is 
founded,  the  care  and  protection  that  is  given — you  do  not  touch  any- 
thing that  affects  the  principle.  These  animals  do  not  go  as  far  as  the 
carrier  pigeon  goes.  Was  it  ever  heard  that  you  may  have  property  in 
the  tame  pigeons  that  never  go  more  than  a  mile  or  two  from  home; 
but  the  carrier  pigeon  that  crosses  the  sea  and  goes  to  another  conti- 
nent and  comes  back  again,  you  cannot  have  any  property  in  him  ?  Did 
any  judge  ever  venture  upon  any  such  absurdity  as  that?  Then  if 
the  distance  does  not  make  any  difference,  does  the  frequency  of  the 
journey  make  any  difference,  or  does  the  period  of  time,  so  long  as  the 
animus  revcrtendi  remains  complete?  The  length  of  absence  may  be 
very  important  evidence  indeed  on  the  question  whether  there  is  an 
animus  reverUndi;  but  when  that  is  oot  questioned,  wheu  it  cannot  bQ 
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questioned;  when  every  single  fact  that  gives  rise  to  this  rule  of  law 
and  that  enables  it  to' be  applied  to  those  animals  applies  to  these, 
except  the  distance  to  which  they  may  go  or  may  not,  or  the  time  when 
they  are  gone,  although  their  return  is  absolutely  certain  and  periodic, 
can  you  predicate  any  difference  in  the  principle?  Can  you  say  that 
the  bees,  for  instance,  if  it  was  the  habit  of  the  animals  to  go  away  in 
November  for  500  miles  and  come  back  with  an  unerring  certainty  nec- 
essary to  their  life  to  the  same  control  the  next  April— do  you  say  the 
rule  of  law  that  used  to  apply  to  them  is  gone?  If  I  had  a  hive  of 
bees,  Sir,  some  newly  discovered  animal,  different  from  former  bees  who 
made  their  honey  in  that  way,  who  went  to  the  southern  States  where 
the  roses  bloom  in  the  winter,  and  came  back  laden  with  the  material 
for  their  honey  in  April  to  the  home  that  was  necessary  to  their  existence, 
with  an  absolute  and  unerring  certainty,  I  ask  whether  the  property  I 
have  in  the  ordinary  bees  in  my  other  hives  would  be  lost  in  them? 

The  Tribunal  here  adjourned  for  a  short  time. 

The  President, — ]\Ir.  Phelps  we  are  ready  to  hear  you. 

Mr.  Phelps. — I  think.  Sir,  I  may  dismiss  the  distinction  that  is  sought 
to  be  drawn  between  the  seals  and  the  other  animals  in  respect  of  which, 
property  is  predicted  by  the  Common  Law,  on  the  score  of  seals  being- 
migratory.  Xow  says  my  learned  friend,  the  animns  revertcndi  does  not 
create  property — it  only  continues  it;  it  must  have  another  origin  besides 
animus  revertendi.  Well,  if  I  understand  him  correctly,  I  agree  with 
him.  I  do  not  say  with  regard  to  wild  ducks,  for  instance,  that  return 
by  their  instinct  to  the  water  adjoining  my  property,  that  ijyso  facto, 
and  if  that  were  all,  that  makes  them  my  pro])erty. 

If  my  friend  means  that  there  must  be  based  upon  this  animus  rever- 
tendi or  in  connection  with  it  such  a  possession  or  conta(;t  with  the  ani- 
mal as  enables  me  to  jnake  him  the  foundation  of  a  useful  and  valuable 
industry,  then  I  agree  with  him.  We  are  not  at  issue  upon  that  i>oint. 
But  what  is  possession  ?  He  says  the  animal  must  be  confined.  What 
is  confinement?  Is  it  anything  but  the  ])ossession,  the  control,  the 
confinement,  which  the  habits  of  the  animal  admit  of  consistently  with 
his  life  and  liis  ])roservation  and  usefulness?  Is  not  that  possession? 
Many  attem])ts  have  been  made,  as  all  lawyers  know,  to  define  the  term 
"possession'' as  applied  to  ])r()p('rty.  Kone  was  ever  successful.  If 
there  is  a  term  that  is  difficult  to  define  in  words,  it  is  the  word  "pos- 
session" as  api)lied  to  i)ropeity,  be(;ause  the  nature  of  the  possession, 
the  character  of  it,  and  the  means  of  it,  are  just  as  various  as  the  kinds 
of  j)rop(Mty  that  are  found  in  the  woild.  Possession  of  real  estate — 
what  is  it? — One  miglit  sujtpose  that  there  you  wouhl  l»e  able  to  state 
what  is  |)ossessi()n.  lint  th(Mnoment  you  undertake  t(»  define  it  you 
find  that  it  depends  upon  the  nature  <tf  the  land.  Is  it  a  house  in  a 
city  like  this,  or  is  it  a  wild  h»t  upon  the  mountains?  Both  are  real 
estate.  IJoth  are  governed  l)y  ])reeisely  the  same  rules  of  law.  To 
oe(-upy  the  lot  of  wild  land  in  the  wilderness  as  I  might  occui)y  a 
house  in  the  city,  is  iini)ossil)le.  Wiiat  then  is  the  ]»ossessi<)n  of  the 
wild  land?  It  is  such  ])ossession  as  tlie  i)roperty  admits  of.  Slight 
acts  of  i>ossessif)n — yiayment  of  taxes — recor<ling  of  a  survey — going 
upon  the  land  sometimes — keeping  uj)  a  supervision.  The  (piestion 
that  is  left  to  the  jury  if  the  title  to  that  land  iti  a  suit  depends  ui)on 
])ossession  is:  whether  thisclaimant  has,  duiing  the  refpiisite  ])eriod  of 
time,  exercised  such  acts  of  ownershi|)  as  tlur  ])roperty  admitted  of; 
very  slight  i)erhaps,  but  still  <'noiigh  to  indicate  it.  Can  such  a  sort  of 
possession  as  that  be  regarded  as  the  i)ossession  of  a  Ikmisc  in  thiscit}'? 
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Why  certainly  not.  When  you  come  to  personal  i^roperty  what  is  pos- 
session? Why  the  possession  of  a  watch,  of  a  diamond,  of  a  bank  note, 
of  a  coin  is  one  thing-,  the  i)ossessiou  of  articles  which  are  moveable, 
but  which  cannot  be  carried  about  the  i)ersou,  as  the  contents  of  a 
house  is  another;  and  so  you  go  on  from  article  to  article.  Possession 
is  sometimes  symbolical.  The  delivery  of  a  key  is  the  delivery  of  pos- 
session. The  supervision  of  an  agent  may  be  possession.  In  short  the 
only  definition,  that  is  to  say  the  nearest  approach  to  a  definition,  of 
the  term  "possession"  that  has  ever  been  successfully  given  in  any 
book  that  1  ever  saw,  or  in  any  Court  whose  judgment  I  ever  heard  or 
read,  is  that  it  is  such  occupation  or  control  indicating  ownership  as 
the  nature  of  the  property  admits  of,  and  its  usefulness  requires. 

I  have  spoken  of  possession  of  the  air  and  light.  What  is  my  pos- 
session of  running  water?  No  interest  in  proi)erty  is  better  defined 
than  that — I  do  not  mean  navigable  water,  but  small  streams — the  mill 
streams  that  approach  or  run  along  past  my  property — the  mill  rights, 
the  water  privileges  as  they  are  called.  It  is  the  right  to  use  that  water 
fur  mechanical  purposes;  for  irrigation;  for  the  use  of  animals;  for 
any  purpose  for  which  water  is  valuable.  The  water  is  not  mine. 
I  cannot  do  anything  with  it  that  destroys  the  value  of  it  to  my 
neighbour  up-stream;  I  cannot  do  anything  with  it  that  destroys  the 
value  of  it  to  my  neighbour  down  stream.  Their  rights  are  as  good 
as  mine.  My  right  to  use  must  be  consistent  with  their  rights  to  use. 
I  may  use  it,  but  I  must  pass  it  along  unpolluted,  so  that  the  use  of  my 
neighbour  below  is  as  good  as  mine.  So  with  my  neighbour  opposite. 
He  has  a  mill  privilege  on  one  side;  I  have  one  on  the  other.  1  may 
have  two  thirds  of  it ;  I  may  have  the  paramount,  he  the  subordinate  use 
or  otherwise.  It  may  be  divided  in  all  forms.  He  may  or  I  may  have  the 
right  to  it  for  a  particular  mill,  for  a  particular  purpose,  and  no  other. 
All  that  is  property.  When  am  I  in  possession  of  it?  When  am  I  in 
possession  of  the  stream  that  is  running  on  to  the  ocean,  not  a  drop  of 
which  remains?  I  am  in  possession  of  it  when  I  am  employing  it  in 
any  way  that  is  consistent  with  its  use,  and  of  which  the  nature  of  it 
admits.  I  am  in  possession  of  it  when  it  is  turning  a  water-mill;  I  am 
in  possession  of  it  when  it  is  watering  my  animals.  Now  these  illustra- 
tions make  it  perfectly  apparent  that  when  you  talk  about  "possession 
and  control",  you  are  using  a  term  that  is  absolutely  indefinite,  and 
that  must  be  defined  according  to  the  nature  of  the  property.  My 
learned  friends  cited,  as  authority,  from  Pollock  and  Wright's  excel- 
lent treatise  on  Possession  in  the  Common  Law.  I  have  the  passage 
which  they  cited.  They  cite  this  passage  in  the  printed  authorities 
they  have  submitted  to  the  Tribunal  pending  the  discussion.  I  am  read- 
ing now  from  page  231. 

On  the  same  ground  trespass  or  tlieft  cannot  at  common  law  be  committed  of  liv- 
ing animals  ferw  naturw  unless  they  are  tame  or  confined.  They  may  be  in  the  park 
or  pond  of  a  person  who  has  the  exclusive  right  to  taiie  them,  but  they  are  not  in 
his  possession  unless  they  are  either  so  couiined  or  so  powerless  by  reason  of  imma- 
turity that  they  can  be  taken  at  pleasure  with  certainty. 

That  is  copied.  In  the  haste  of  the  preparation  of  the  case  my  friends 
omitted  to  read  a  little  further. 

An  animal  once  tamed  or  reclaimed  may  continue  in  a  man's  possession  although 
it  fiv  or  run  abroad  at  its  will,  if  it  is  in  the  habit  of  returning  regularly  to  a  place 
whe^re  it  is  under  his  complete  control.  Such  habit  is  commonly  called  animua 
revertendi. 

That  is  what  the  author  meant.  But  it  is  not  for  that  I  took  up  the 
book  at  this  moment— it  was  on  the  subject  of  possession;  and  perhaps 


ORAL    ARGUMENT    OF    HON.  EDWARD    J.  PHELPS.  51 

I  shall  be  excused  for  reading  a  few  words  from  Sir  Frederick  Pollock's 
admirable  chapter  on  this  subject,  in  which,  through  a  number  of  pages, 
he  illustrates,  with  care  and  accuracy  of  language,  the  difficulty  of  defin- 
ing this  word  ''possession"  and  the  vast  range  of  applications  in  which 
it  is  dependent  ui)0u  the  nature  of  property.  It  will  repay  any  person 
who  desires  to  investigate  this  subject,  to  read  this  whole  chapter.  He 
says,  for  instance,  at  page  6 : 

To  prevent  perpetual  equivocation,  it  is  necessary  carefully  to  distinguish  between 
physical  and  k-gal  possession.  We  here  refer  to  the  former.  It  does  not  suppose 
any  law — 

1  find  I  am  mistaken  in  saying  this  is  Sir  Frederick  Pollock's 
language.  It  is  quoted  by  him  from  Sir  E.  Perry,  who  is  translating 
Savigny  on  possession;  and  the  language  I  am  reading  is  not  Sir  Fred- 
erick Pollock's,  but  is  quoted  and  adopted  by  him;  though  what  I  have 
said  quite  applies  to  what  he  does  say  in  his  own  words. 

We  here  refer  to  the  former:  it  does  not  suppose  any  law;  it  existed  before  there 
were  laws;  it  is  the  possession  of  the  subject  itself,  whether  a  thinj^  or  the  service 
of  a  man.  Ler;al  possession  is  altogether  the  worli  of  tlie  law ;  it  is  tlie  possession  of 
the  right  over  a  thing  or  over  the  services  of  man.  To  have  physical  possession  of  a 
thing  is  to  have  a  certain  relation  with  that  thing,  of  which,  if  it  please  the  legis- 
lator the  existence  may  hold  tlic  place  of  an  investitive  event,  for  the  purpose  of 
gi\  ing  commencement  to  certain  rights  over  that  thing.  To  have  legal  possession 
of  a  thing  is  already  to  have  certain  rights  over  that  thing,  whether  by  reason  of 
physical  possession  or  otherwise. 

It  would  seem  as  if  this  author  anticipated  what  would  be  claimed 
some  day  by  eminent  counsel  on  this  subject — that  possession  meant 
])liysical  confinement,  even  though  it  was  a  physical  confinement  that 
destroyed  the  object  of  possession. 

I  do  not  read  the  whole  page,  but  I  pass  to  another  passage. 

The  idea  of  possession  will  be  diti'erent  according  to  the  nature  of  the  subject, 
according  as  it  respects  tilings  or  the  services  of  man,  or  lictitious  entities,  as 
parentage,  ]nivilegc,  cxemijtion  from  services,  etc. 

The  idea  will  be  diderent  according  as  it  refers  to  things  moveable  or  immove- 
able. How  many  (luestionsare  necessary  for  determining  what  constitutes  a  building, 
a  lodging.  Must  it  be  faititious,  but  a  natural  cavern  may  serve  for  a  dwciliug, — 
must  it  be  immoveable.'  But  a  coach,  in  which  one  dwells  in  journeying,  a  sliip, 
are  not  immoveables?  But  this  land,  tins  building — what  is  to  be  done  that  it  may 
be  possessed  f  Is  it  actual  occupation?  Is  it  the  habit  of  possessing  it?  Is  it 
facility  of  possessing  without  ojiposition,  and  in  si)ite  of  opposition  itself. 

Again,  tliis  is  Sir  Frederick  Tollock's  own  language  at  page  10: 

It  lias  constantly  been  asked  :  Is  possession  a  matter  of  fact  or  of  right?  Bentham 
and  others  liave  m;ide  tin;  want  of  a  ]dain  answer  a  reitroacli  to  the  law.  But  in 
trutii  no  simple  answer  can  be  given  to  sudi  acpiestion,  for  all  its  terms  are  com])lex 
and  need  to  Ix!  analysed.  Every  legal  relation  is  or  may  ))e  an  affair  both  of  facts 
and  r»f  riglit:  there  are  not  two  sepaiate.  and  in(<inimuiiicable  Hpheres,  the  one  of 
fact  and  tlie,  other  of  riglit.  I^'iicts  li;ive,  no  im)>ortauee  fur  tin*  lawyer  unless  and 
until  they  ;ipp«!ar  to  be,  directly  or  indirectly,  tlio  eonditions  of  legal  results,  of 
r;glits  wliicli  can  he  clainu-d  iind  of  dutieH  wliic'h  can  be  enlurccd.  Jxij^lits  cannot 
be  establislu'd  or  enlbreed  unless  and  until  the  existence  of  the  re<iuisite  facts  is 
recognized. 

Then  at  jiage  lli  he  says: 

It  appears,  then,  that  evcrn  at  the  earliest  stage  we  h.ive  ni;iny  things  to  distin- 
guish. Dr  funio  jiossession,  or  <lefetition  as  it  is  current  ly  n.inied  in  continental 
writings,  may  be  piiiaplir;is(«<!  as  ell'cctive  occuii.at  ion  or  control.  Now  it  is  evident 
tliat  exclusive  r>ccnpiitioii  or  (((utrol  in  the  sense  <d'  a  real  un(|iialitied  power  toexcludo 
others,  is  nowhere  to  be  found.     All  physical  security  is  finite  and  (jualified. 

Then  on  page  13  he  says: 

To  determine  what  acts  will  bo  sulllcjent  in  a  i.,ii  I  i<iil;ir  eas(!  we  must  attend  to 
the  circumstances,  and  esjiecially  to   the  nature  of  the  thing  d<;alt  with,  and  tho 
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manner  in  wliich  things  of  tlie  same  kind  are  habitually  used  and  enjoyed.  "We 
must  distinguish  between  moveable  and  immoveable  property,  between  portable 
objects,  and  those  which  exceed  the  limits  of  portable  mass  or  bulk.  Further,  we 
must  attend  to  the  apparent  intent  with  which  the  acts  in  question  are  done.  An 
act  which  is  not  done  or  believed  to  be  done  in  the  exercise  or  assertion  of  dominion 
will  not  cause  the  person  doing  it  to  be  regarded  as  the  de  facto  exerciser  of  the 
powers  of  use  and  enjoyment. 

Again,  on  page  14  he  says: 

And  in  order  to  ascertain  whether  acts  of  alleged  occupation,  control,  or  use  and 
enjoyment,  are  effective  as  regards  a  given  thing  we  may  have  to  consider. 

(a)  Of  what  kinds  of  physical  control  and  use  the  thing  in  question  is  practically 
capable ; 

{h)  With  what  intention  the  acts  in  question  were  done; 

(c)  Whether  the  knowledge  or  intention  of  any  other  person  was  material  to  their 
effect,  and  if  so,  what  that  person  did  know  and  intend. 

Then  on  page  6  he  says: 

When  the  fact  of  control  is  coupled  with  a  legal  claim  and  right  to  exercise  it  In 
one's  own  name  against  the  world  at  large,  we  have  possession  in  law  as  well  as  in 
fact. 

All  that,  Sir,  is  very  obvious.  It  is  felicitously  stated,  but  it  is  not 
new.  It  is  not  new  to  that  class  of  lawyers  who  have  been  accustomed 
to  apply  law  to  human  affairs.  There  are  two  kinds  of  law,  I  may  be 
permitted  to  say :  the  law  that  is  practicable  and  the  law  that  is  imprac- 
ticable— that  is  visionary — that  is  theoretical.  The  one  comes  out  of 
the  closet  of  the  man  who  has  never  been  anywhere  else;  the  other 
comes  from  the  constant  application  of  the  principles  of  law  to  the 
administration  of  human  justice,  never  separating  law  from  facts, 
always  remembering  that  law  depends  upon  facts,  and  their  changes, 
variations,  conditions,  and  circumstances;  and  that  no  other  rule  can 
be  stated,  except  that  when  a  principle  is  established,  it  is  in  the  light 
of  that  principle  that  all  questions  arising  under  it  are  to  be  considered. 

What  then,  still  having  in  mind  my  friends  proposition,  which  as  I 
have  said  is  sound  enough  if  I  understand  it  rightly — if  he  did  not  mean 
to  carry  it  further  than  1  think  he  did — that  there  must  be  something 
besides  the  animus  revertcndi — there  must  be  some  possession,  control, 
something  j)racticable,  something  useful,  something  entitled  to  be  pro- 
tected— that  annexes  itself  to  the  animal.  In  other  words,  the  ajiinius 
revertendl  is  in  itself  only  an  evidence  of  possession.  It  is  evidence  or 
an  element,  as  you  please  to  call  it,  in  this  complex  question  of  fact  and 
law,  of  what  is  possession.  The  animus  revertendi,  in  the  case  of  an 
animal,  of  this  description,  is  one  element — not  enough  of  itself  I 
admit — but  a  strong  element,  when  it  is  connected  with  tlie  recognized 
control  and  the  recognized  usefulness.  Now  what  is  that?  It  is,  in  the 
first  place,  as  I  have  said,  a  i)ossession  that  the  nature  of  the  property — 
the  nature  of  the  animal  (to  come  to  this  particular  case),  admits  of.  It 
varies  with  every  difi'erent  animal.  It  is  dilt'erent  with  the  Bee,  with 
the  Pigeon,  with  the  Deer,  Avith  the  Swan,  and  with  the  Seal;  because 
what  is  a  useful  possession  with  one  is  the  destruction  of  the  other. 
And  it  varies  in  the  next  ])lace,  with  the  requisites  of  the  usefulness  of 
the  industry,  the  husbandry,  that  makes  it  valuable. 

Ifow  in  the  cases  cited  by  Mr.  Carter  of  Blades  v.  Higgs;  Davies  v. 
Powell;  and  Morgan  v.  The  Earl  of  Abergavenny — those  three  cases  in 
respect  of  deer  tliat  were  cited  in  the  opening,  and  which  are  quoted 
very  largely,  if  not  entirely,  in  the  Appendix,  and  some  parts  of  the 
United  States'  Argument.  What  took  place  there?  Everybody,  that 
knows  anything  of  the  laws  of  England,  knows  that  the  deer,  while 
ferce  naturcv,  is  not  in  itself  property.  If  one  buys  a  deer  forest  in  Scot- 
land of  20,000  acres,  the  only  value  of  it  is  the  deer.    The  land  is  good 
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for  notliiiifj  except  for  the  deer.  Does  be  own  an}- particular  deer  that 
is  on  it?  Not  one.  They  are  here  today  and  gone  tomorrow.  He  can- 
not say  to  his  neighbour,]  "These  deer  were  here  last  summer;  they 
were  probably  born  on  the  land ;  they  come  back  to  me,  and  you  must 
not  touch  them".  The  law  does  not  justify  such  a  claim  as  that.  When 
they  go  on  the  neighbour's  property,  the  neighbour  has  the  same  right 
as  he  has.  So  far  as  they  give  value  to  the  land,  they  go  with  the  realty ; 
and,  when  one  buys  the  soil,  he  gets  the  advantage,  the  privilege  of  the 
deer  frequenting  it  and  the  opportunity  to  take  them  for  sport  or  profit. 
But  when  we  come  to  these  cases,  we  find  that  deer  may  become 
property  under  the  same  law  of  England  which  I  have  referred  to, 
under  which  they  were  not  property.  Presently  we  find  they  are  dis- 
trainable  for  rent;  that  is  to  say,  they  are  specific  personal  property 
which  may  be  taken  by  the  landlord  by  distress  for  his  rent;  that  they 
go  to  the  executor  and  do  not  go  to  the  heir  on  the  decease  of  the  owner. 
How  comes  that  to  pass?  What  is  the  distinction  upon  which  the  same 
Court  renders  an  entirely  different  judgment  in  respect  of  the  same 
animal  in  one  case  from  what  it  gives  in  another?  Are  these  deer  con- 
fined? In  one  case  the  range  they  had  was  600  acres,  and  in  the  other 
700  acres.  They  could  not  be  canght  except  by  hunting  them,  or  shoot- 
ing them  with  a  rifle,  at  a  long  distance.  The  proprietor  of  the  land 
can  no  more  put  his  hand  ui)on  them  than  anybody  else.  They  flee 
from  his  api)roach,  and  it  is  only  by  running  them  down  in  an  open 
forest  that  he  could  get  hold  of  them. 

Then  wliat  did  make  them  property?  The  animiis  rercrtcndi  alone, 
say  my  learned  friends,  would  not  do  it.  I  agree  to  that.  It  would  not 
have  done  it  in  the  case  of  the  deer  forest  in  Scotland.  Then,  what  did 
make  them  property?  Solely  and  only  the  fact  that  the  proprietor  had 
established  a  husbandry;  that  they  were  no  longer  objects  of  sport, 
which  assumes  that  they  are /ertc  naturce  to  begin  with, — the  object  of 
hunting  and  shooting, — no  h)nger  that,  but  they  were  made  the  basis 
of  an  actual  industry  and  husbandry,  by  which  their  produce  was  taken 
by  selective  killing  and  sent  to  the  market.  Well,  but  what  did  he  do? 
He  (lid  not  shut  tliem  up;  he  did  not  confine  them.  He  did  what  the 
nature  of  the  animal  rendered  ]»ossil(le,  and  what  the  necessity  of  the 
industry  rendered  desirable.  That  is  what  he  did;  and  forthwith,  under 
that  same  intelligent  and  dis(;riniinating  law,  the  animal  that  was  yes- 
terday /er((;  ii(itur(c  is  to-day  the  subject  of  property,  and  is  personal 
])roperty  with  all  its  incidents,  going  to  the  personal  rei)resentative  at 
death,  distrainjible  for  rent,  and  the  subject  of  an  action  if  anybody 
intJ-rlcrcd  with  it. 

Now  nothing  can  be  plainer,  as  I  resiiect fully  submit,  to  a  mind 
ac'cnstomcd  not  oidy  to  deal  with  legal  principles,  but  to  ajiply  them 
t(»  the  vicissitudes  ami  eniergencies  of  huiiian  alVairs,  than  that  the  sub- 
stantial distinction  which  renders  those  wild  animals  jn'ojterty  which 
were  not  jtioperty  before,  and  may  cease  to  be  propeity  altei  wards,  is 
that  they  are  taken  into  possession  in  coniHU'tion  with  the  iieipetuation 
of  the  auimns  rercrlciuli  that  brings  them  back  to  the-  spot,  taken  into 
such  possessif)!!  as  they  admit  of,  and  such  possession  as  is  tiecessary. 
There  is  the  prin<;iple.  There  is  no  artificial  distini^tion  that  de[)ends  on 
their  means  of  locomotion  or  the  character  of  their  covering — whether 
it  is  far  or  feather,  whutlier  they  lly,  run,  or  swim,  whether  their  ab- 
sences are  jx-riodic  or  occasional,  longer  or  shorter,  regular  or  irreguhu'. 

It  is  the  operation  of  the  principle  undei-  which  they  are  subjected  to 
the  control  which  they  admit  of  and  are.  made  the  basis  of  a  valuable 
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iiulustiy.  And  in  conneetion  with  that,  because  that  standing  alone 
wonkl  not  be  enough,  that  is  to  say,  wouhl  not  apjdy  when  the  animal 
was  temporarily  gone,  we  have  this  constant  and  certain  animus  rover- 
tencli,  1  cannot  found  an  industry  upon  wild  aniuals  upon  my  land 
that  would  make  them  property  if  they  go  away  according  to  their 
nature  and  do  not  come  back  again.  My  husbandry  is  not  enough, 
because  when  the  animals  are  gone  they  leave  us  the  animus  revertendi. 
On  the  other  hand,  if  they  merely  came  back  by  habit  and  I  did  nothing 
to  them  and  made  nothing  out  of  them,  that  would  not  create  a  prop- 
erty, 1  must  put  the  two  together.  I  must  combine  possession  and  the 
animus  revertendi^  and  combine  it  for  a  useful  purpose,  and  combine  it 
with  all  the  custody  that  is  necessary  and  all  the  habits  of  the  animal 
adnut  of,  whatever  they  are. 

But,  says  my  learned  friend,  you  must  create  the  animus  revertendi. 
With  great  respect,  what  does  he  mean  by  that?  Create  the  animus 
revertendi  in  an  animal? — create  an  instinct  which,  so  far  as  the  word 
may  be  applied  to  an  animal  below  the  scale  of  humanity,  is  a  mental 
quality?  Suppose  you  could,  how  does  that  differ  from  the  animus 
revertendi  which  you  perpetuate?  Can  that  make  a  difference?  It  may 
exist  before  your  industry  begins,  and  your  industry  may  be  based 
upon  it,  but  I  cannot  conceive  how  it  can  be  created. 

We  have  the  speculations  of  a  number  of  learned  gentlemen  gathered 
together  by  the  British  Commissioners  on  the  question  whicli  I  was 
discussing  this  morning — what  would  become  of  these  seals  if  they 
were  turned  away  from  the  islands  in  which  they  haje  had  their  home 
ever  since  the  Creator  first  looked  upon  his  work?  No  man  can  answer 
that  question.  Any  man  can  speculate  about  it  with  more  or  less  wis- 
dom. They  assemble  the  speculations  of  several  gentlemen,  some  of 
whom  admit  they  have  spoken  without  much  thinking,  that  if  you  cease 
to  care  for  the  seals,  which  you  do  if  you  allow  them  to  be  disturbed  or 
too  much  interfered  with,  they  will  go  aw^ay  and  not  come  back — they  will 
go  to  the  Commander  Islands  or  to  the  Kurile  Islands,  where  the  other 
seals  go,  or  go  somewhere  else.  As  I  said  this  morning,  I  do  not  under- 
take to  dispute  that,  because  I  can  no  more  dispute  it  than  they  can 
assert  it.  It  is  pure  conjecture,  and  it  may  be  true  for  aught  I  know. 
Assume  it  to  be  true  as  these  learned  naturalists  or  some  of  them 
believe.  We  are  and  have  been  preserving  that  animus  revertendi  by  the 
care  and  the  protection  they  receive  there.  "What  do  you  do  to  them," 
says  my  learned  friend  the  Attorney  General.  "You  only  kill  them." 
Only  kill  them !  Do  not  we  preserve  the  whole  race  from  extermina- 
tion? The  cruisers  that  surround  the  Islands,  the  agents  and  emi^loyes 
who  are  on  the  Islands,  and  the  strict  rules  that  are  enforced  there  in  so 
many  particulars  against  their  disturbance,  and  against  their  injury — 
does  not  that  protect  them?  If  the  seals  were  capable  of  having  a 
case  stated  for  the  opinion  of  my  learned  friend,  whether  in  as  much  as 
they  are  killed  there  more  or  less  every  year,  they  had  not  better  leave 
the  Pribilof  Islands,  and  find  some  other  place,  is  there  any  doubt 
about  the  advice  they  would  receive?  Their  lives  are  not  safe  any- 
where; they  are  surrounded  by  all  sorts  of  enemies,  human  and  other- 
wise; to  preserve  all  their  lives  is  impossible.  Would  not  they  be 
advised  that  there  is  no  other  spot  in  the  world  where  they  would  be 
as  well  preserved,  where  their  reproduction  would  be  kept  so  safe,  and 
where  so  many  of  them  would  be  spared  as  there?  That  a  part  of 
their  life  goes  to  the  service  of  humanity  is  a  proposition  that  is  true 
of  all  created  things.  There  is  no  place  for  any  creature  to  go  and  be 
safe.    There  is  no  life,  part  of  which  does  not  go  to  the  public  service. 
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There  is  no  animal  on  tlie  eartli  that  has  not  to  contribute,  after  liis 
measure  and  according  to  his  place,  to  the  requirements  of  mankind. 
That  is  the  law  of  nature.  It  would  not  be  for  their  benefit  to  attempt 
to  preserve  every  one ;  but  they  are  protected  from  extermination ;  they 
are  protected  from  cruelty,  from  wrong,  and  the  proof  of  that  is  found 
in  the  fact  that  they  do  come  back  year  after  year,  for  these  hundred 
years,  since  mankind  took  possession  of  that  Islaud,  and  have,  from 
year  to  year,  all  that  time  taken  the  product  of  this  herd.  What  bet- 
ter evidence  do  you  want  than  that?  They  tell  us  they  could  defeat  it 
so  easily.  They  bring  these  philosophers  to  inform  us  that  if  we  failed 
in  these  duties  away  would  go  these  animals.  Who  then  creates  the 
animus  revertendif  I  do  not  say  that  we  created  it  in  the  first  place, 
before  the  footsteps  of  man  had  reached  those  Islands;  but  who  has 
perpetuated  it  so  that  instead  of  forsaking  the  Islands,  as  these  gen- 
tlemen tell  us  they  could  be  so  easily  induced  to  do,  they  have  stayed 
there  from  that  time  to  this. 

"But  they  are  free-swimming  animals'',  says  Sir  Charles  Eussell. 
Who  invented  that  term,  and  on  what  authority  does  it  stand?  What 
does  it  mean?  Those  are  questions  that  I  think  it  would  puzzle  my 
learned  friend  to  answer.  lie  uses  that  as  though  it  constituted  an 
impregnable  position.  "Free-swimming!"  Is  there  any  animal  that 
swims  that  is  not  a  free  swimmer?  And  what  is  the  ditterence  between 
a  free  swimming  and  a  free  Hying  animal  ami  a  free  running  animal,  or 
a  free  staying  animal?  There  are  oysters,  that  are  the  subject  of 
property,  wild.  There  are  bees;  there  are  deer;  there  are  swans,  and 
there  are  jugeons.  All  but  the  oysters  have  some  mode  of  locomotion 
in  some  element. 

Then  they  say,  you  are  making  grouse  ami  pheasants  and  partridges 
jyroperty.  These  animals,  these  seals,  are  like  the  pheasants  and  the 
grouse  that  are  raised  upon  English  estates,  that  is  to  say  protected 
there,  fed  there  an<l  used.  There  is  an  analogy  that  it  is  im])ortant  to 
observe.  NN'ell,  let  us  see.  There  you  have;  a  class  of  animals  who 
have,  to  a  certain  extent,  the  animuH  rcrerti'ndi,  and  they  are  not  proj)- 
erty.  No  suggestion  can  better  illustrate  our  ])ro])osition,  which  is 
that  the  jtrojierty  dc])ends  upon  the  conditions  and  the  use. 

My  Icariu'd  friend  raises  i»heasants  u[)on  his  land,  as  his  neighbours 
do.  They  are  hatched  there;  they  are  sheltered  to  some  extent;  they 
are  jtrotecfed,  and  they  go  away,  the  nature  of  the  aninuil.  They 
go  away  fui  somel)ody  elsivs  land,  and  that  somebody  elseniay  shoot 
them;  and  all  my  h-arned  friend  gets  out  of  raising  them  is  thei»iivi- 
lege  of  shooting  them  on  his  land  at  such  tinu's  as  tlie  law  aih)ws 
tliem  to  betaken,  and  in  such  a  manner  as  the  law  allows.  necaus(^ 
theic  is  no  (iiii)inis  rcvirteiuii  that  is  capable  of  apiuehension,  of  proof, 
of  being  distinguished.  All  his  neiglihouis  have  pheasants  over  the 
('ounty  in  wliich  he  lives;  they  are  alike;  you  cannot  tell  them  ai)art. 
That  som(M»f  them  come;  back  is  highly  probable;  that  many  do  not 
couK!  back  is  e(|ually  certain,  and  that  many  pheasants  from  other 
estates  come  to  him  is  also  cfpially  certain. 

Now  applying  the  principle  of  law  which  I  have  been  trying  to  state 
to  these  animals,  what  is  t  he  (lilliculty  that  we  em-ounter?  The  iirst 
thing  is  that  there  is  no  certainty  and  no  juoof  of  Wn^animtiHrcrerlcudi. 

TUa  animKH  rcvcrtrnfli  (ixistH  in  his  neighbour's  jdieasants  to  rciturn 
t<i  him,  and  in  his  to  return  to  tlirm,  and  they  scatter  alxuit.  Tiio 
attempt  to  separate  thos(!  pheasants  and  say  that  my  learned  friend's 
were  his,  and  Mr.  A's  his,  and  Mr.  ITs  his,  ail  over  ail  ICnglish  County, 
is  absolutely  impossible  and  eipially  unjust  and  unnecessary.     If  his 
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pheasants  go  away  others  come  to  him.  If  his  neighbour  kills  some 
tliat  were  hatched  on  his  premises,  he  kills  others  that  were  hatched 
on  liis  neiglibour's  premises. 

Now  let  me  state  a  different  case.  I  have  a  friend  not  far  from  my 
residence  who  has  undertaken  to  import  into  America,  where  the  bird 
does  not  belong  and  is  not  indigenous,  English  pheasants.  He  has  sent 
abroad  and  obtained  the  eggs  of  the  pheasants  from  England  and  on 
his  estate  has  caused  them  to  be  bred.  He  protects  them  in  the  winter 
without  which  protection  they  would  perish  in  that  climate.  He  feeds 
them  and  looks  after  them  and  nobody  else  has  any  English  pheasants. 
It  has  an  animus  revertendi  of  course,  because  if  it  did  not  go  back 
it  would  perish.  Kow  by  the  law  of  England  if  those  pheasants  are 
his  property  when  on  his  land,  every  one  of  them  being  recognizable 
and  capable  of  proof,  brought  tliere  by  him  as  well  as  protected,  if 
when  thay  are  on  my  land  and  with  my  eyes  open  to  that  fact  I  under- 
take to  kill  one,  I  should  like  to  know  by  the  same  law  of  England  if 
I  am  not  responsible  for  it? 

No  case  can  be  plainer.  Why  is  the  same  pheasant  under  the  same 
law  property  on  that  man's  estate  and  not  property  on  the  estate  of 
my  learned  friend  ?  Simply  because  the  conditions  are  changed,  because 
in  the  one  case  he  has  a  wild  bird  which  without  possibility  of  identifi- 
cation goes  and  comes  as  the  other  birds  go  and  come. 

Lord  Hannen. — As  you  speak  of  English  law;  I  cannot  admit  that 
if  you  give  a  foreign  bird  its  freedom  in  your  country,  you  would  be 
entitled  to  say  it  is  yours  wherever  it  flew,  I  cannot  admit  that  that  is 
English  law.  Take  a  marked  exami)le  of  that.  Those  who  first  intro- 
duced the  Himalaya  pheasant  and  the  golden  pheasant,  they  turned 
them  out  and  gave  them  their  freedom,  they  are  subject  to  the  general 
law  applicable  to  wild  pheasants. 

Mr.  Phelps. — But  if  the  bird,  in  the  exercise  of  its  own  habits,  goes 
abroad  and  returns  again,  under  the  circumstances,  it  has  seemed  to 
me — perhaps  because  I  am  more  familiar  with  the  law  of  Vermont  than 
with  that  of  England,  that  the  Court  which  administered  there  what 
we  suppose  to  be  the  law  of  England,  would  hold,  in  the  case  of  this 
foreign  bird  that  went  abroad  temjjorarily  and  with  a  constant  animus 
revertendi  to  its  owner,  that  there  was  a  right  of  property  that  could  be 
protected  against  wanton  destruction.  Take  it  that  the  estate  is  on  the 
borders  of  Lake  Champlain,  which  runs  up  to  Canada,  and  is  public 
water  on  which  Canadians  have  a  right,  under  the  existing  Treaties 
between  the  countries.  Suppose  they  come  down  on  Lake  Champlain 
for  the  purpose  of  shooting  those  birds  in  the  breeding  time  whenever 
they  cross  the  owner's  line,  and  exterminating  the  race,  is  there  no  pro- 
tection? I  must  defer  to  His  Lordship's  far  better  knowledge  of  the 
law  of  England,  but  I  may  be  permitted  to  say,  under  the  law  of  Ver- 
mont they  would  be  most  certainly  protected.  But  the  illustration,  of 
course,  depends  on  the  view  that  is  taken  of  that  particular  case.  It  is 
but  an  illustration,  and  I  do  not  care  at  all  to  insist  upon  it. 

There  is  another  difference.  The  law  of  England  in  respect  to  this 
game  has  become  established.  It  is  assumed  by  courts  of  justice  as 
being  the  established  law,  and  they  would  spend  no  time  in  discussing 
what  the  law  would  or  ought  to  be  if  it  was  to  be  made  over  anew  in  a 
new  case.  But  even  in  that  case  they  would  probably  come  to  the 
same  conclusion  iu  respect  to  game  being  the  subject  of  property 
that  they  have  now,  because  it  would  stand  upon  the  same  reasons, 
and  the  same  course  of  reasoning  would  conduct  to  the  same  result. 
You  have  here  animals  that  are  (piite  sui  generis,  animals  that  return 
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because  they  must  return— to  whom  this  place  is  necessary,  who  derive 
no  protection  or  sustenance  or  advantage  from  anybody  else  in  the 
world,  who  are  made  the  subject  of  this  natural  industry  and  hus- 
bandry of  great  value,  and  the  question  is  not  on  the  right  of  property, 
but  on  the  right  of  extermination — not  as  against  the  mere  individual 
owner,  but  as  against  the  Government  to  which  they  belong. 

Xow  a  word  or  two  more  and  I  shall  be  able  to  leave  this  subject. 
As  a  concluding  remark  on  this  branch  of  the  case,  dealing  with  it  thus 
far  upon  purely  municipal  law,  is  not  this  the  true  and  sound  proposi- 
tion; that  inasmuch  as  there  is  a  principle  of  law  which  includes  many 
animals  of  difterenu  varieties  under  the  term  property,  and  as  that 
principle  of  law  undoubtedly  does  exclude  other  animals  such  as  we 
have  been  already  speaking  of  as  game,  which  might  be  property,  and 
since  here  is  a  new  animal,  that  is  to  say,  new  in  this  inquiry,  and  the 
question  is  into  which  class  does  it  fall — within  the  class  of  those 
animals  in  which  property  is  maintained,  or  within  those  in  which 
property  is  not  maintained,  that  the  criterion  is  to  ascertain  what  is 
the  principle  and  what  are  the  circumstances  that  mark  the  distinction 
between  the  two  classes  of  animals.  Is  not  that  the  just  criterion? 
These  seals  cannot  be  put  in  both  categories.  They  cannot  be  put  into 
the  category  of  the  bees  and  the  deer  and  swans  and  pigeons,  and  at  the 
same  time  be  in  the  category  of  the  pheasants  and  the  partridges  and 
the  ral)bits  and  English  stags.  It  is  the  same  law  that  includes  one 
set  of  animals  on  tlie  one  side  and  excludes  the  other.  On  which  side 
of  the  line  do  they  fall?  If  it  had  ever  been  determined  by  authority 
you  could  repose  upon  that.  It  has  not.  Is  there  any  other  way  than 
to  see  whether  the  fiicts  in  regard  to  the  seals  assimilate  them  to  the 
animals  that  are  pro])erty,  or  assimilate  them  to  the  other.  It  is  not 
an  extension  of  the  law  to  include  them.  It  is  simply  an  application 
of  the  princi[)les  of  the  law. 

In  tlie  case  of  the  "Atalanta"  in  0  Robinson's  Reports,  which  as  the 
Court  are  a\v;ire  are  the  reports  of  the  decisions  of  that  great  English 
Juflge,  Lord  Stowell,  sitting  in  Admiralty,  there  are  a  few  useful  words, 
as  it  seems  to  me,  ])eariiig  u[)on  this  question  of  the  operation  of  prin- 
ciiiles  of  law  upon  new  cases. 

On  page  458,  Lord  Stowell  says: 

Uinler  the  authority  of  that  decision.  .  .  . 

he  is  speaking  of  some  Admira'lty  case;  the  case  itself  is  not  material. 
It  is  his  liinguuiic  I  (juote  this  Cor.  The  (luestion  was  wiictlier  a  ship 
was  forfeited  by  a  certain  business  that  it  had  been  engaged  in,  and  it 
had  been  argued  that  the  ship  was  not  forfeited,  only  tl»e  property — 

I  arn  wanautrd  to  liold  tliat  it  \h  ;in  a<t  wliidi  will  aflToct  tho  vehicle  without  any 
fe.'ir  of  inciinint;  tho  iinjiiitat  ion  wliicji  in  Honiotiincs  strati<;cly  cmhI  ii]iiiii  this  Court 
tliftt  it  in  j;iiilty  of  iiiler)io|af  icjti  in  tho  law  of  nations.  If  lliotJoni  t  t()(d<  njjon  itself 
to  assuMio  iirinci]dc<<  in  theniHeivcs  novel,  it  ini^lit  Justly  iixMir  hmcIi  un  imputation; 
bnt  tf»  appl}'  cHtahlishcd  princ;i|)loN  to  now  casoH  raiinot  surely  bo  ho  considored. 
All  law  is  rcHolvahlo  into  ^{onor.al  priiM'iples.  Tho  caHcH  which  may  arise  under  now 
romltinations  of  rircutnHtanccH,  Icadin)^  to  an  extended  .-ijiplicat ion  of  i)rinci|)le8 
ancient  and  reco;4nised  l)y  just  <"oi-ollary,  may  lie  inlinito;  liul  ho  hmj^  as  tho  conti- 
nuity of  the  original  and  eHtahlished  jninciplo  is  prenerved  ]iuro  and  unhroken,  tho 
praefico  )H  not  new,  nor  is  it  jumIIv  ch.'ir^^e.'ilde  with  hoin;^  an  innovation  on  tho 
anriont  law,  when  in  fact  tho  (.'ourt  iloen  riothinj^  more  than  apjily  old  jirinciples  to 
new  rircumstanccM.  If,  therefore,  tho  decision  the  Court  iiiiH  to  pronounce  in  thin 
case  Htood  ujion  principle  alone,  I  hIiomIiI  feel  no  scruples  in  resting  it  upon  the  just 
and  fair  afijdic.ition  of  the  ancient  law. 

That  is  the  language  of  that  great  .Judge,  when  he  was  sought  to  be 
alarn)ed  by  the  iilea  that,  in  (le;iliiig  with  a  novel  question,  he  was 
extending  the  law.     it  is  the   business  of  (Jourts  of  Justice  to  inforin 
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tlieniselves  of  principles  and  to  extend  them  to  new  cases  wliere  it  is 
necessary. 

The  case  of  the  "Adonis"  is  another  decision  of  the  same  Jadge. 
This  is  in  Volnme  5  of  C.  Eobinson's  Keports;  and  perhaps  this  deci- 
sion is  more  directly  appropriate  on  the  point  I  was  discussing  this 
morning,  how  the  law  of  nations  is  to  be  collected  in  a  case  where  it  is 
not  established. 

"This  is  ;i  case,"  says  he,  "in  which  I  liave  taken  some  short  time  to  deliberate, 
being  unwilling  to  press  with  any  degree  of  unnecessary  severity  the  effect  of  pre- 
snni])tion  against  this  class  of  cases;  more  especially  because  it  is  one  in  which  the 
principles  of  law,  though  unquestionably  built  upon  the  just  rights  of  war,  must 
be  allowed  to  operate  with  some  hardship  on  neutral  commerce  and  because  it  is  a 
class  of  cases  on  which  the  Court  has  little  authority  to  resort  to,  but  has  to  collect 
the  law  of  nations  from  some  such  sources  as  reason,  supported  in  some  slight  degree 
by  the  practice  of  nations,  may  appear  to  point  out." 

I  read  from  page  159. 

There  is  a  passage  or  two  that  I  may  read  from  the  United  States 
Alignment,  page  172,  for  convenience.  One  is  quoted  from  Phillimore's 
Treatise  on  International  Law. 

Analogy  has  great  influence  in  the  decision  of  international  as  well  as  municipal 
tribunals;  that  is  to  say,  the  application  of  the  principle  of  a  rule  which  has  been 
ado])ted  in  certain  former  cases,  to  govern  others  of  a  similar  character  as  yet  unde- 
termined. 

Then  from  Bowyer's  Headings,  page  88,  is  cited  this  line. 

Analogy  is  the  instrument  of  the  progress  and  development  of  the  law. 

In  determining  this  question  there  is  another  consideration  which 
seems  to  me  to  be  altogether  conclusive,  in  addition  to  all  that  I  have 
referred  to,  as  i^oiuting  out  which  class  of  animals  the  seal  under  the 
circumstances  belongs  to.  There  is  a  reason  for  all  intelligent  law.  It 
is  founded  upon  the  necessities  of  human  affairs,  especially  in  regard  to 
property.  Now,  with  regard  to  this  English  game  is  there  any  neces- 
sity at  all?  I  have  shown  that  it  is  impossible,  that  it  is  altogether 
unfair  to  undertake  to  make  the  specific  game  that  arises  on  one  estate 
property  against  everybody  else,  because  it  gets  as  much  from  other 
estates  as  it  does  from  the  one  that  claims  it,  on  which  it  is  born. 
There  is  no  extermination  of  the  race  of  pheasants  going  to  take  place 
if  such  is  not  the  law,  and,  therefore  those  Avise  considerations  of  the 
common  law  of  England  in  respect  to  game  have  been  found  right. 
How  is  it  with  the  seals?  If  we  have  not  the  right  of  property  the 
animal  perishes  off  the  earth.  It  is  of  no  use  to  talk  about  treaties 
that  we  may  make.  That  is  a  matter  not  of  right,  nor  of  law.  If  we 
have  no  property  in  this  industry,  this  herd,  this  business, — call  it  what 
you  will — that  we  are  in  possession  of,  then  the  animal  is  gone,  as  in 
every  other  instance  his  species,  substantially  speaking,  is  gone.  Some 
small  remnant  on  one  of  those  southern  islands  has  been  preserved  at 
a  late  date — by  what?  By  the  institution  of  this  very  claim  and  the 
maintenance  of  it;  but  with  that  insignificant  exception  they  are  all 
gone  from  the  face  of  the  earth.  As  pointed  out  by  Mr.  Carter  in  his 
opening,  the  only  means  by  which  they  can  be  preserved  for  the  use 
of  America,  for  the  use  of  any  country,  for  the  use  of  anybody,  is  by 
sustaining  the  right  which  we  claim. 

My  learned  friend  says,  Mr.  Carter  has  dealt  with  the  reasons.  Well, 
as  I  said  this  morning  in  respect  to  showing  that  a  thing  was  right,  is  it 
any  objection  to  a  rule  of  law  that  it  is  sliown  to  be  necessary  to  the 
existence  of  the  subject  of  it!  If  there  is  not  sufficient  in  and  of  itself 
as  a  matter  of  positive  law  to  give  the  principle  effect  and  efficacy,  has 
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that  consideration  no  weight  in  determining  the  question  I  have  been 
discussing,  on  which  side  of  the  line  these  aninuils  fall!  When  it  is 
made  apparent  that  not  only  their  usefulness  to  mankind  but  their 
existence  on  the  earth  depend  upon  the  right  of  the  nation  in  posses- 
sion of  them  to  preserve  them,  and  as  they  have  preserved  them — they 
and  their  predecessors — for  one  hundred  years,  if  there  is  any  doubt 
upon  the  plain  principles  of  municipal  law — when  you  come  to  weigh 
in  the  balance  the  reasons  on  which  the  law  is  founded,  they  settle  the 
question. 

Sir,  suppose  that  the  Province  of  Alaska  was  a  country  by  itself,  poor 
and  barren,  and  to  a  certain  extent  desolate.  Suppose  instead  of  being 
a  province  of  a  great  nation,  which  does  not  need  it,  it  was  a  country 
by  itself.  It  would  be  larger  then  than  many  of  the  independent  states 
in  the  world;  and  suppose,  what  is  almost  true,  if  it  is  not  quite  true, 
that  the  seal  industry  is  all  they  have,  all  the  provision  the  Almighty 
made  for  tlie  existence  of  the  inhabitants,  all  the  food,  the  raiment, 
the  commerce,  the  business,  the  means  to  prevent  their  starving  to 
death;  would  the  law  be  any  different  that  applied  to  this  case  then, 
than  it  is  when  applied  to  the  case  of  the  United  States?  Would  the 
principle  of  law  vary  in  that  case?  Could  any  intelligent  man  say, 
"  why,  as  they  have  nothing  else,  they  own  these  animals;  but  if  they 
had  gold  and  silver  and  abundant  revenue  they  would  not  own  them?" 

Now,  pressed  by  the  difhculty  which  my  friends  who  have  prepared 
this  case  on  the  part  of  Great  Britain  felt  themselves  embarrassed  by, 
they  have  made  an  eflbrt  to  break  in,  in  some  small  degree,  upon  the 
facts  on  which  we  base  this  right  of  possession.  They  say  that  all  the 
seals  do  not  come  back  to  the  Pribilof  Islands.  The  great  bulk  of 
them  do;  but  there  are  some  few  that  travel  over  to  the  Commander 
Islands. 

Before  proceeding  to  demonstrate,  as  I  can  out  of  this  evidence,  that 
there  is  not  one  word  of  truth  in  that  suggestion,  nor  one  word  of  evi- 
dence to  support  it  tliat  does  not  ])erish  when  you  expose  it  to  the 
light — I  should  like  to  iuipiire  what  dilTerence  it  would  make  if  it  was 
true?  Suppose  we  were  to  concede  that  while  the  bulk  of  this  army 
(!omes  ba{;k  with  an  extraordinary  certainty  and  pcrtinac^ity,  yet  a  few 
individuals  scatter  away  and  wander  across  the  sea  and  may  bring  up 
on  the  (Commander  Islands,  the  only  other  jdace  besides  Japan  in  the 
Northern  Pacific  where  any  other  seals  have  been  known  to  exist.  How 
far  does  that  allect  the  case?  I  have  said  that  our  interest  did  not 
depend  upon  thesjtecitic  ownershii)  of  every  seal,  whether  each  one  came 
back.  It  depends  upon  the  general  interest  iu  the  great  herd  and  the 
industry  tliat  is  founded  upon  it. 

If  it  were  (conceded  that  some  few  of  these  seals  did  wamler  away, 
and  tin<l  their  way  to  the  (Commander  Islands,  is  that  a  distinction 
which  prevents  the  api)lic,ation  of  the  general  prin(;iples  of  law?  The 
Htatement  of  that  (|nestion  carries  the  answer  to  it.  It  is  a  question 
that  does  iu)t  survive  a  distinct  statement.  Why  then  shall  I  take  the 
pains,  with  the  permissifui  of  the  Tribunal,  to  show  that  there  is  no 
i'onndation  foi'  it?  r>ecaus«5  we  believe  that  it  is  better  for  the(iOvei-n- 
ment  <A'  the  llnitefl  States  to  be  right  than  to  succeed;  because  I  shall 
not  consent  that  any  asseition  that  has  been  deliherati'ly  made  by  the 
Knited  States  in  this  case  upon  any  of  these  (piestions  shall  turn  out 
to  be  one  in  which  the  (loverninent  was  wiong.  This  case  has  not 
only  been  ably  |»re])ared  by  my  fiiend  who  has  had  that  subject  in 
charge. — (leneial  Foster;  it  has  in  my  Ju<lgnfent  been  consci(Mitiously 
pre])ared.    There  is  uo  assertion  that  has  been  made  iu  this  case, 
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whether  important  or  unimportant,  that  we  do  not  claim  completely  to 
have  sustained.  There  is  no  attempted  contradiction  of  our  assertion 
of  any  fact  that  we  do  not  claim  is  completely  overthrown  by  the  evi- 
dence; and  therefore  I  propose  to  look  into  this  evidence,  from  which 
bits  and  scraps  have  been  referred  to  here  and  there,  as  tending  to  show 
some  commingling-  of  these  seals,  under  the  idea  that  perhaps  if  that 
were  made  out  the  force  of  the  case,  arising  from  their  attachment,  their 
appurtenance  to  this  land,  would  be  to  some  small  extent  weakened. 
I  may  have  time  for  the  few  moments  before  the  adjournment  to  illus- 
trate on  the  map  one  or  two  things. 

There,  Sir,  are  the  Pribilof  Islands  (indicating  on  map),  as  you  have 
perceived;  and  there  are  the  Commander  Islands  (indicating),  800 
miles  away.  Here  is  the  route  of  the  Alaskan  seals  (indicating)  going 
from  the  islands  in  the  fall,  down  through  the  Aleutian  passes  (indicat- 
ing), across  where  the  blue  line  indicates  (indicating),  until  they  come 
opposite  to  San  Francisco.  I  do  not  know  that  there  is  any  evidence 
that  they  go  much  lower  down.  I  do  not  think  they  do.  They  then 
return  gradually  along  in  the  spring,  following  the  blue  line  (indicating) 
around  until  in  June  or  July  they  come  back  again.  That  is  the  migra- 
tion route,  in  respect  to  which  I  shall  read  something  from  some  of  the 
naturalists ;  the  regular  migration  route  of  these  animals  excepting  only 
that  the  old  bulls,  as  they  are  called,  do  not  make  this  circuit.  They 
remain,  I  believe,  up  north  as  far  as  Sitka.  The  black  line  indicates 
the  route  of  the  old  bulls  (indicating  on  map).  They  are  seldom  found, 
as  the  evidence  is,  south  of  Sitka.  But  there  is  the  route  of  the  others 
(indicating). 

From  the  Commander  Islands,  there  is  what  is  shown  by  the  evi- 
dence, and  I  believe  there  is  no  dispute  about  it — the  British  Commis- 
sioners admit  that — to  be  the  migration  route  of  the  seals  from  the 
Commander  Islands  (indicating  on  map);  far  away  from  that  of  the 
American  seals,  and  they  return,  I  suppose,  in  the  same  general  course 
(indicating).  There  is  not  much  evidence  about  it.  But  you  see  from 
the  geographical  construction,  that  there  is  not  an  opportunity,  prob- 
ably, for  them  to  go  elsewhere;  but  at  any  rate,  there  is  the  migration 
route  (indicating). 

Now,  what  is  the  suggestion — and  it  is  nothing  more  than  a  sugges- 
tion, as  we  shall  see  when  we  come  to  analyze  this  evidence?  It  is  that 
some  of  the  American  seals  get  out  of  their  migratory  route,  at  some 
time  or  other,  and  find  their  way  across  here  (indicating  on  map),  for 
the  purpose  of  getting  mixed  up  with  another  herd.  What  for,  upon 
what  motive,  upon  what  inducement  that  is  applicable  to  such  animals, 
or  to  any  animals,  nobody  even  suggests. 

Xow,  here  is  shown  upon  the  mnp,  indicated  between  those  red  lines 
(indicating)  what  is  called  the  ISorth  Pacific  drift  current.  That  sets 
over  from  the  Japan  coast  (indicating).  It  is  described  by  some  wit- 
nesses, whose  testimony  I  shall  refer  to,  as  a  warmer  current,  full  of 
food  fish,  which  naturally  attracts  the  seal,  both  from  its  temperature 
and  especially  from  its  food.  And  you  see  when  they  come  down  far 
enough  to  strike  this  current  (indicating) — it  is  not  very  far  below  the 
Aleutian  Islands  that  the  current  passes — they  go  with  the  current  of 
food,  and  on  around  here  (indicating)  until  the  necessities  of  nature 
require  them  to  go  away  to  the  north.  So  that  in  addition  to  the  reg- 
ular migratory  route,  which,  as  we  shall  see  from  the  naturalists,  is  one 
that  the  animals  never  depart  from,  nor  any  animals  of  this  class — in 
addition  to  that,  they  strike  into  the  North  Pacific  drift  current,  which 
is  the  place  for  their  food  and  the  place  which  at  that  time  of  the  year, 
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the  winter,  gives  tliem  tlie  mildness  whicli  tliey  come  away  to  obtain, 
on  account  of  the  cold  and  the  ice  that  surrounds  these  islands  in  the 
winter. 

The  President. — Does  that  drift  current  run  all  the  year  round,  or 
only  in  certain  seasons'? 

Senator  Morgan. — It  runs  all  the  year. 

Mr.  Phelps. — I  think.  Sir,  it  runs  all  the  year  round. 

Senator  Morgan. — It  is  like  the  Gulf  Stream  in  the  Atlantic  Ocean. 

Mr.  Carter. — It  is  as  constant  as  the  Gulf  Stream  in  the  Atlantic. 

Mr.  Phelps. — Yes;  I  suppose  it  is. 

Now  then,  the  suggestion  is  that  under  those  circumstances,  at  some 
time, — and  I  believe  their  evidence,  so  far  as  you  may  dignify  it  with 
the  name  of  evidence  tends  to  show  that  it  is  in  the  fall  when  they 
come  away  from  here  (indicating) — some  of  these  seals  tind  their  way 
over  here  (indicating),  where  the}^  would  encounter  the  migration  of 
the  Commander  seals  south.  It  is  not  contended  that  the  Commander 
Island  migration  is  any  later  in  the  year  than  the  migration  from 
the  Pribilof  Islands.  One  would  suppose  it  is  about  the  same  time. 
"Whether  the  evidence  states  I  do  not  remember.  But  under  those 
circumstances,  after  this  migration  has  begun  in  the  fall,  the  sugges- 
tion is  that  they  find  their  way  over  into  this  space  here  (indicating), 
so  that  they  can  be  seen  to  some  extent  to  have  been  mingled  with  the 
seals  on  the  Commander  Islands. 

The  President. — Perhaps  the  commingling  would  come  from  the 
other  side,  from  the  Commander  Islands  seals  coming  into  this  current? 

Mr.  Phelps. — Yes;  I  was  about  to  say  that  upon  any  evidence  or 
pretence  of  evidence,  it  might  as  well  come  from  the  Connnander  seals 
as  from  these.  That  is  left  altogether  in  doubt.  Now,  that  is  the 
theory  suggested. 

Senator  Morgan. — If  you  will  allow  me  to  inquire,  does  not  the  evi- 
dence in  this  case  show  that  this  great  ocean  current  of  warm  water 
that  you  speak  of  divides  out  to  the  southwest  of  the  Aleutian  group, 
one  branch  of  it  going  up  into  the  JJehring  Sea,  and  keei)ing  that  sea 
oi)eii,  and  the  other  passing  around  ui>on  the  coast  of  British  Columbia 
and  tiie  [Jnitcd  States? 

Mr.  PiiELi's. — That  suggestion.  Sir,  is  true,  and  the  mai)s  show  it; 
])ut  the  evidence  in  tliis  case  does  not  show  it.  Therefore  I  desire  that 
it  shdiihl  not  be  put  down  upon  tliis  map,  because  it  is  not  proved  by 
tlie  evidence.  But  it  is  laid  down  on  the  public  maps,  and  I  have  no 
doubt  tliat  the  division  of  the  cuiient  that  you  suggest  is  true. 

Senator  MoiUiAN. — Are  not  the;  public  ma])s  evidence? 

Mr.  1'JIK[,PS. — I  do  not  know  but  they  are. 

liord  IIanni:n. — Tin;  wliole  course  of  the  movements  of  the  ocean 
have  been  laid  down  upon  cliarts,  and  it  would  be  very  easy  to  find  one 
whicli  would  show  the  whole,  couise. 

Mr.  PiiKi.PS. — Tiiere  is  an  atlas  that  we  will  liring  inlo  court  that 
does  show  it. 

Senator  Morgan. —  If  yr»ii  will  allow  me  to  suggest  in  that  (!onnec- 
tion,  I  think  it  is  stated  in  this  e\i(lence,  perhaps  without  any  dissent, 
tliat  the  latest  arrivals  at  the.  Pribilof  Islands  are  the  i)np  seals. 

Mr.  I'in:M'S. — Yes. 

Senator  Morgan. — Is  not  (hat  accunnled  lor  by  the  fact  that  having 
very  iiiii)errect  or  short  coats  of  hair  or  liir,  they  naturally  take  a  longer 
i-oute  to  the  south,  in  order  to  get  to  a  warmer  climate,  and  therefore 
they  cannot  arrive  at  the  seal  islands  at  the  same  time  that  the  old 
males,  the  holluschiekie,  or  the  females  would:  that  they  have  a  longer 
detour  necessarily  because  of  tlie  demands  of  their  nature? 
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Mr.  Phelps. — It  is  a  very  natural  and  probable  conjecture.  I  am 
not  aware  that  there  is  any  evidence  in  tbe  case  that  establishes  it.  It 
would  seem  natural  that  it  should  be  so,  and  I  do  not  know  that  there 
is  any  other  reason  given  in  the  evidence  why  this  portion  of  the  herd 
are  later  in  arriving.  At  the  same  time,  I  have  no  right  to  say  that  the 
evidence  proves  tliat. 

And  now,  having  indicated  what  the  suggestion  is  that  is  to  be 
encountered,  before  alluding  to  any  of  the  evidence  or  theories  that 
are  said  to  support  it,  I  will,  with  the  permission  of  the  Tribunal,  defer 
entering  upon  that  evidence  at  this  late  moment. 

[The  Tribunal  then  adjourned  until  Tuesday,  June  27,  1893,  at  11.30 
O'clock  A.  M.] 


FORTY-FIFTH  DAY,  JUNE   27^^,  1893. 

Mr.  Phelps. — On  Friday  last,  Sir,  as  the  Tribunal  will  remember, 
in  entering  upon  the  assertion  in  respect  to  the  commingling  of  the 
two  herds  of  seals,  belonging  respectively  to  the  Pribilof  and  Com- 
mander Islands.  I  had  begun  to  point  out  on  the  map  the  routes  which 
they  followed;  and,  in  order  that  whatl  am  about  to  say  may  be  intel- 
ligible, perhaps  yon  will  permit  me,  for  a  moment,  to  refer  again  to  the 
map.     (Refers  to  the  rontes  and  distances  on  the  map.) 

Now,  what  is  meant  by  the  term  "intermingling"?  If  it  means  only 
the  <;asnal  iutermingiing  of  the  seals  in  the  open  sea  to  some  small 
extent,  then  it  is  manifestly  of  no  importance  to  the  case.  If  the  seals, 
on  leaving  the  Pribilof  Islands,  make  their  circuit  and  return  to  the 
Pribilof  Islands  again,  it  is,  of  course,  utterly  immaterial  whether  a 
few  of  them  do  or  do  not  in  that  interval  pass  far  enongh  to  the  west- 
ward, or  a  few  of  the  Commander  seals  pass  far  enough  to  the  east- 
ward so  that  they  are  brought  together,  because  they  separate  again. 

How  prej^osterous  it  is,  1  may  say  in  i^assing,  because  no  motive, — no 
possible  iuducemeut  can  exist  Mliy  they  should  turn  about  and  go 
against  the  drift  current,  forsakiug  their  ordinary  migratory  route,  a 
long  distance  to  tlie  west  or  a  long  distance  to  the  east  for  the  mere 
l)leasuie  of  encountering  in  the  water  some  scattered  seals  from  the 
other  herd,  and  then  have  to  n)ake  their  way  back  again; — but  it  is  not 
w(nth  whih;  to  stop  to  refute  it  Iiecauseit  is  of  no  consequence. 

If  oji  the  other  hand  it  is  meant  to  be  asserted  that  any  part  of  the 
Priljilof  Islands  seals  not  oidy  go  out  into  the  western  sea  where  they 
encounter  seals  from  tlie  other  side,  but  go  to  the  Commander  Islands 
and  join  tlicmselves  to  anotluM-  herd,  breed  on  tlie  Commander  Islands 
and  forsake  the  Pribilof — or  if  it  ai)]»eare<l  tiiat  any  jiortion  of  the  Com- 
mander seals  forsake  the  herd  which  they  belong  to,  and  come  across 
and  join  themselves  to  tiie  Pril)ilof  Island  seals,  tlieii  it  would  be  a 
fact  tlie  materiality  of  wliich  would  of  course  depend  upon  its  iiequency 
and  its  extent. 

There  is  one  consideration  which  is  perfectly  conclusive  against  that 
theory  before  you  enter  upon  any  evidence  whatever,  except  the  evi- 
dence aftVu'ded  by  the  ma]).  If  it  were  true, — if  it  is  true  to-day,  that 
tliese  seals  intermingle  to  any  appreciabh'  extent — then  there  is  every 
reason  to  sni)|)ose  that  tlu'y  have  always  done  so.  There  is  no  reason 
why  tliat  should  occur  now  any  more  than  always.  If  it  had  always 
occuircd,  tliese  two  sitecies  would  long  ago  ha\-e  been  entirely  undis- 
tingiiishabh'.  The  cross  breeding  that  would  ha\('  taken  place  if  the 
seals  went  iiidinerenfly  to  any  <5.\tent  at  all  to  tiie  Islands  that  belonged 
to  other  li(M(ls,  would  long  a;4o  have  edaced  the  dilference  which  it  is 
still  conceded  exists  between  these  seals.  Tliey  would  be  no  longer  dis- 
tinguishable. It  would  not  be  true  as  I  shall  have  occasion  to  show 
from  the  evidence  of  the  iMirriers — every  one  of  them  on  both  sides  of 
the  case— that  there  is  a  marked  and  j)lain  dilference  between  the 
skins  which  enables  an  expert  to  distinguish  them  from  each  other. 

C3 
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It  could  not  be  any  longer  true  if  for  centuries — or  numberless  centu- 
ries— we  do  not  know  how  long — interbreeding  had  been  taking  place 
between  the  seals. 

Let  us  look  for  a  moment  at  this  question  as  it  stood  upon  the  testi- 
mony, up  to  the  lime  of  the  filing  of  the  British  Counter  Case.  The 
American  Commissioners  speak  of  this,  and  as  I  shall  not  read  very 
much  I  may  be  excused  for  reading  a  few  words  from  what  they  say  at 
page  323  of  the  United  States  Case. 

3.  The  fur-seals  of  the  Pribilof  Islands  do  uot  mix  with  those  of  the  Commander 
and  Kurile  Islands  at  any  time  of  the  year.  In  summer  the  two  herds  remain  entirely 
distinct,  separated  by  a  water  interval  of  several  hundred  miles;  and  in  their  winter 
migrations  those  from  the  Pribilof  Islands  follow  the  American  coast  in  a  south- 
easterly direction,  while  those  from  the  Commander  and  Kurile  Islands  follow  the 
Siberian  and  Japan  coast  in  a  southwesterly  direction,  the  two  herds  being  separated 
in  winter  by  a  water  interval  of  several  thousand  miles.  This  regularity  in  the 
movements  of  the  different  herds  is  in  obedience  to  the  well-known  law  that  m'ujra- 
torif  animals  follow  definite  routes  in  migration  and  return  year  after  year  to  the  same 
Ijlaces  to  breed.  Were  it  not  for  this  law  there  would  be  no  such  thing  as  stability 
of  species,  for  interbreeding  and  existence  under  diverse  physiographic  conditions 
would  destroy  all  specific  characters. 

TJie  pelage  of  the  Pribilof  fur-seals  differ  so  markedly  from  that  of  the  Commander 
Islands  fur-seals  that  the  two  are  readily  distinguished  by  experts,  and  have  very 
different  values,  the  former  commauding  much  higher  prices  than  the  latter  at  the 
regular  London  sales. 

Dr.  Allen's  report,  in  the  first  volume  of  the  Appendix  to  the  Case  at 
page  406,  is  to  the  same  effect.  It  is  a  very  able  and  interesting  article. 
He  says : 

The  Commander  Islands  herd  is  evidently  distinct  and  separate  from  the  Pribilof 
Islands  herd.  Its  home  is  the  Commander  group  of  islands  on  the  western  side  of 
Behring  sea,  and  its  line  of  migration  is  westward  and  southward  along  the  Asiatic 
coast. 

To  suppose  that  the  two  herds  mingle,  and  that  the  same  animal  may  at  one  time 
be  a  member  of  one  herd,  and  at  another  time  of  the  other,  is  contrary  to  what  is 
known  of  the  habits  of  migrating  animals  in  general.  Besides  while  the  two  herds 
are  classified  by  naturalists  as  beronging  to  one  and  the  same  species,  namely,  the  Cal- 
lorhinus  vrsinns,  they  yet  present  slight  physical  differences,  as  in  the  shape  of  the 
body  and  in  the  character  of  the  hair  and  fur,  as  regards  both  color  and  texture, 
sufficient  not  only  to  enable  experts  in  the  fur  trade  to  recognize  to  which  herd  a 
given  skin  belongs,  but  sufficient  to  affect  its  commercial  value.  As  yet,  expert 
naturalists  have  been  unable  to  make  a  direct  comparison  of  the  two  animals,  but 
the  differences  alleged  by  furriers,  as  distinguishing  the  representatives  of  the  two 
herds,  point  to  their  being  separable  as  subspecies,  in  other  words,  as  well  marked 
geographic  phases,  and  thus  necessarily  distinct  in  habitat  and  migration. 

Then  we  go  into  considerable  evidence  which  I  shall  not  feel  justified 
in  detaining  the  Tribunal  to  read;  but  we  have  examined  six  British 
furriers  in  London,  twelve  American  scientists  aside  from  the  gentle- 
men from  whom  I  read  just  now,  and  one  witness,  Mr.  Morgan,  who 
was  a  superintendent  on  the  Islaiids  for  a  long  time,  and  a  ship 
master  in  those  regions  for  a  very  long  time.  The  evidence  will  be 
found  on  pages  92  to  98  of  the  Appendix  to  the  American  Argument, 
in  which  the  testimony  is  collated.  These  witnesses  state  the  difference 
between  the  furs — the  animals  and  the  skin;  and  they  state  the  difter- 
ences  in  the  price,  and  they  all  state  that  anybody  acquainted  with  the 
trade  can  readily  and  easily  distinguish  them. 

Now  one  further  citation,  and  that  is  what  the  British  Commissioners 
have  said  about  it.  I  shall  not  be  understood,  I  trust,  let  me  say  once 
for  all,  as  referring  to  the  British  Commissioners  Keport  as  evidence  in 
respect  to  any  question  of  fact  that  is  in  dispute,  except  so  far  as  I 
gather  from  it  the  admission  of  the  other  side.  I  refer  to  it  as  I  refer 
to  the  statements  of  a  party,  and  I  shall  have  something  to  say  about 
that  by  and  by.    It  is  enough  to  say  now  that  I  refer  to  this  book  as 
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the  statement  of  the  adverse  party,  and  where  it  contains  any  admissiou 
that  is  favourable  to  us,  I  have  the  right  to  use  it  as  such.  Where  it 
contains  any  other  statement,  I  shall  have  an  opportunity  to  show  before 
I  get  through,  or  rather  all  the  way  along  whenever  I  deal  with  questions 
of  fact,  just  how  far  it  is  reliable  as  evidence.  If  the  case  had  remained 
where  it  remained  at  the  beginning  of  this  Counter  Case,  nothing  more 
would  need  to  have  been  added,  because  the  British  Commissioners,  as 
you  will  see,  admit  tlie  whole  point  for  which  I  have  been  contending, 
and  coincide  generally  with  the  American  claim,  and  with  the  great 
body  of  evidence. 
They  say  at  section  197  page  32 : 

Respecting'  tbe  iiiigration-range  of  the  fur-seals  which  resort  to  the  Commander 
Islands,  to  Robbeu  Island,  and  in  small  numbers  to  several  places  in  the  Kurile  Islands, 
as  more  fully  noted  in  subsequent  pages,  comparatively  little  has  been  recorded;  but 
the  result  of  inquiries  made  in  various  directions,  when  brought  together,  are  suffi- 
cient to  enable  its  general  character  and  the  area  which  it  covers  to  be  outlined. 
The  deficiency  in  iuioruiation  for  the  Asiatic  coasts  depends  on  the  fact  that  pelagic 
sealing,  as  understood  on  the  coast  of  America,  is  there  practically  unknown,  while 
the  people  inhabiting  the  coast  and  its  adjacent  islands  do  not,  like  the  Indians  and 
Aleuts  of  the  opposite  side  of  the  North  Pacific,  naturally  venture  far  to  sea  for 
hunting  purposes. 

Xow  I  call  particular  attention  to  this: 

The  facts  already  cited  in  connection  with  the  migration  of  the  seals  on  the  east 
side  of  the  Pacific,  show  that  these  animals  enter  and  leave  Pehring  Sea  almost 
entirely  by  the  easterii  passes  Through  the  Aleutian  chain,  and  that  only  under  excep- 
tional circumstances,  and  under  stress  of  weather,  are  some  young  seals,  while  on 
their  way  south,  driven  as  far  to  the  west  as  Atka  Island.  Is'o  large  bodies  of  migrating 
seals  are  known  to  pass  near  Attn  Island,  the  westernmost  of  the  Aleutians,  and  no 
young  seals  have  ever  within  memory  been  seen  there.  These  circumstances  with 
others  which  it  is  not  necessary  to  detail  here,  are  sufficient  to  demonstrate  that  the 
main  migrati(Ui-routes  of  the  seals  l're(|ueuting  the  Commander  Islands  do  not  touch 
the  Aleutian  chain,  and  there  is  every  reason  to  ))elieve  that  altiiough  the  seals  become 
more  or  less  conniiingled  in  15ehring  ISea  during  the  summer,  the  migration-routes  of 
the  two  sides  of  the  North  I'acilic  are  essentially  distinct. 

I  refer  now  to  section  453  of  this  document  on  page  80: 

The  in<|uirieH  and  oljservations  now  made,  however,  enable  it  to  be  shown  that  the 
fur-seals  of  tlie  two  sid<!S  of  the  North  I'acilic  belong  in  the  main  to  ]>raetieally  dis- 
tinct migration-tracts,  botli  of  which  are  elsewhere  traced  out  ami  described,  and  it 
is  believed  that  while  to  a  certain  extent  transfers  of  individual  seals  or  of  snuill 
grou]>H  occur,  i)robably  every  year,  between  the  Pribilof  and  Commander  tribes,  that 
this  is  exce])tional  rather  than  normal.  It  is  not  believed  that  any  voluntary  or 
systematic  movement  of  fur-s<!als  takes  ])lace  from  one  groii])  of  breeding  islands  to 
the  other,  but  it  is  i>rob.il>le  that  a  continued  haiassing  of  the  seals  n])on  one-  group 
mi^ht  result  iu  u  course  of  years  in  a  corresjtonding  gradual  accession  to  the  other 
group. 

In  what  I  have  further  to  say  on  tliis  subject,  I  liope,  Sir,  tluit  you 
will  bear  this  language  in  mind.     I  will  also  read  454:: 

There  is  no  evidence  whatever  loshnw  that  any  considerable  branch  of  tlie  seal  tribe 
which  has  its  winter  home  olf  the  coast,  of  British  ( 'olumbia  resorts  in  summer  to  the 
Commandei-  Islandn,  wliether  voluntarily  or  led  thither  iu  )iursuit  of  Ibod-lishes,  and 
iiii|uirieH  along  the  Aleutian  chain  show  that  no  regular  migration  route  I'ollows  its 
tlireetion,  whei  her  to  the  north  or  soiitli  of  the  islands.  It  is  certain  lh:it  the  young 
seals  in  going  soiithw.'ird  from  the  I'ribilof  Islamls  only  rarely  get  drilted  as  far  to 
the  westward  as  the  ]72n<l  nu!ri<li;in  of  west  longitude,  while  Attn  Ishiml,  on  the  IT^ird 
meridian  east,  is  never  visited  by  young  seals,  ami  thi-n-lbre  li(!s  between  the  regular 
autumn  migration-routes  of  the  seals  going  from  the  Pribylof  and  Coniiuander  Islands 
respeet ively. 

If  any  tlifl'erence  iM-twccn  tliat  and  tlu;  projxisitjon  in  regard  to  tliese 

sejtls,  wliicli  is  stated  1).\'  tlu;  American  (Jominissioneis,  i)y  1)'.  Allen, 

and  by  a  consicb-rablc  niiinbcr  of  witnesses  1  sinill  allude  to  lier<'after, 

can  be  perceived,  it  is  a  (lilleiencc  that  is  not  [)creepLible  to  mc.     Kever- 
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tlieless,  and  this  is  not  tlie  first  instance,  nor  the  last,  in  which  different 
statements  on  the  same  subject  and  on  the  same  point  will  be  found  in 
this  document,  there  is  something  in  section  210  that  seems  to  bear  the 
other  way, — that  it  is  not  easy  to  reconcile  with  that  which  I  have  been 
reading-. 

In  section  210  it  is  said: 

In  order  to  arrive  at  as  complete  a  knowledge  as  possible  of  the  actual  distribution 
of  the  fur-seal  in  Behring  Sea,  a  circular  was  prepared,  in  Avhich  it  was  requested 
that  regular  seal  logs  should  be  kept  on  the  British  cruizers,  and,  through  the 
kindness  of  the  Connuauder-in-chief  on  the  Pacific  Station,  commuiiicated  to  their 
Commanders.  The  work  was  taken  up  witli  enthusiasm  by  the  various  officers,  and 
maiutained  throughout  the  season.  Careful  observations  of  the  same  kind  were  also 
made  on  our  own  steamer,  the  "Danube",  and  subsequently,  tlirongh  the  courtesy 
of  the  United  States  Commissioners,  copies  of  the  track-charts,  and  observutions 
made  of  seals  by  the  various  United  States  cruizers,  were  supplied.  Information  on 
the  same  subject  was  also  sought  in  various  other  ways,  such  as  by  inquiry  from  the 
captains  and  hands  of  sealiug-vessels  met  in  Victoria  and  Vancouver,  and  from  the 
inhabitants  of  various  places  touched  at  during  the  summer. 

Then  section  212  page  35 : 

The  observations  at  command  for  1891  practically  cover  pretty  thoroughly  the 
period  of  al)Out  two  months  during  which  seals  are  ordinarily  taken  by  pelagic 
hunters  in  Behriug  Sea,  extending  from  the  middle  of  July  to  the  middle  of  Septem- 
ber, and  they  are  much  more  complete  for  the  eastern  than  for  the  western  part  of 
the  Behriug  Sea. 

On  consideration  of  the  material  to  be  dealt  with,  it  was  decided  that  it  might 
be  most  advantageously  divided  into  two  periods  of  about  a  month  each,  the  tiist 
including  all  dates  from  the  15th  July  to  the  15th  August,  and  the  second  those 
between  the  15th  August  and  the  15th  September.  All  the  lines  cruized  over  in  the 
lirst  of  these  periods  were  plotted  on  one  set  of  maps,  and  those  in  the  second  pe- 
riod on  another.  The  parts  of  these  tracks  run  over  during  the  night,  and  in  which 
seals  therefore  could  not  well  be  observed,  were  indicated  on  the  maps  in  a  differ- 
ent uumner  from  the  day  tracks,  as  far  as  possible;  and  with  the  assistance  of  the 
logs,  the  numbers  of  seals  seen  in  certain  intervals  were  then  entered  along  the  vari- 
ous I'outes  in  a  graphic  manner.  The  places  in  which  pelagic  sealers  had  reported 
seals  to  be  abundant  or  otherwise,  as  well  as  those  in  which  sealing-vessels  were 
.found  at  work  by  the  cruizers,  and  other  facts  obtained  from  various  sources,  were 
also  indicated  on  the  maps. 

The  result  of  all  this  is,  if  you  will  now  have  the  kindness  to  turn  to 
page  150  of  the  British  Commissioners'  Report,  that  three  maps  are  set 
forth  by  these  gentlemen.  The  first  is  immaterial  to  my  present  pur- 
pose. It  only  indicates  their  own  cruise;  in  the  second  and  third  maps 
you  will  find  indicated,  in  red  colour,  what  they  call  the  resorts  and 
migration  routes  of  the  fur-seals  in  the  ]LSrorth  Pacific.  You  will  see 
from  tliat  red  colour  that  the  resort  and  habitat  (to  use  a  very  awkward 
word)  of  these  animals  extend  clear  across  from  the  American  to  the 
Eussian  side,  a  considerable  distance  to  the  north  and  south.  It  is 
represented  so  that  the  map  conveys  the  idea  that  the  seals  are  scat- 
tered all  through  that  body  of  water  in  such  a  manner  that,  if  it  was 
true,  it  would  be  totally  impossible  to  assume  which  seal  went  to  which 
Island,  or  whether  it  made  any  ditference  to  any  seal  which  Island  it 
went  to.  The  third  map  extends  from  July  the  15th  to  August  the  16th. 
The  fourth  map,  which  I  omitted  to  refer  to,  gives  the  area  freipiented 
by  fur-seals  from  August  the  16th  to  September  the  15th  1891. 

Looking  at  that  map  and  looking  at  nothing  else,  it  would  settle  the 
question  that  there  is  no  particular  distinction  and  that  these  seals 
are  everywhere  intermingled.  That  is,  of  course,  what  the  map  was 
intended  to  convey,  and  what  it  does  convey  until  it  is  refuted.  You 
will  remember  the  particularity  with  which  it  is  stated  by  the  British 
Commissioners  that  these  maps  are  founded  upon  the  logs  of  the  Brit- 
ish cruisers  and  the  American  cruisers.  They  are  not  conjectural; 
they  are  not  hypothetical,  nor  suggestive;  they  are  put  before  you  as 
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the  result  of  actual  cruises  aud  observations  recorded  in  the  logs  by 
the  naval  Officers  of  Great  Britain  and  America,  undertaken  with  great 
enthusiasm  by  the  British  Officers,  you  will  remember,  and  undertaken 
at  all  events,  whether  with  enthusiasm  or  not,  by  the  American  Officers. 

Now,  would  it  be  credited  till  a  reJerence  is  had  to  the  map  that  we 
were  fortunately  able  to  furnish  on  this  subject,  that  no  one  of  those 
cruisers  ever  was  in  a  position  to  arrive  at  any  such  result,  or  to  fur- 
nish any  information  whatever  on  the  subject?  That  these  maps  with 
their  ai)parently  conclusive  results  as  to  the  locality  of  these  seals, 
stated  to  be  founded  upon  observation  of  the  very  best  official  charac- 
ter by  gentlemen  whose  qualitications  are  unquestionable  and  whose 
character  is  above  dispute,  had  no  foundation  whatever?  That  there 
were  no  such  cruises  and  no  such  observations'?  I  shall  ask  your  atten- 
tion to  Maps  X"^  1,  2  and  3,  in  the  Portfolio  of  the  American  Counter 
Case;  X°  1  sliows  the  cruises  of  the  American  vessels,  six  in  number, 
from  July  the  loth  to  August  the  15th.  You  will  see  how  far  to  the 
west  they  went.  You  will  see  that  they  never  entered  the  waters  that 
are  concerned  by  this  euciuiry.  They  went  to  no  such  place.  They  not 
only  made  no  such  observations  and  no  such  record  as  would  afford  a 
foundation  for  the  British  Commissioners'  maps,  but  they  never  went 
where  they  could  liave  made  any  observations  or  have  known  anything 
upon  the  subject. 

If  you  will,  now  kindly  look  at  Map  ]Sr°  2  of  the  same  Portfolio,  you 
will  tind  the  logs  of  the  British  Vessels  for  the  same  period  of  time. 
These  are  the  gentlemen  who  entered  into  the  matter  with  great 
enthusiasm.  I  have  no  doubt  they  did,  as  far  as  they  went;  and  you  will 
see  that  not  one  of  them  was  much  west  of  the  174th  degree  of  longi- 
tude, between  that  and  175'^,  from  the  Yakutat  I'ass  up  to  St.  Law- 
rence Island,  and,  of  course,  they  could  not  have  made  any  such 
observations  as  to  the  locality  of  the  seals  beyond  that,  as  these  maps 
pretend. 

Then,  by  referring  to  tlie  tliird  Chart,  you  will  see  that  the  logs  and 
cruises  of  the  two  Naval  Scpiadrons,  the  American  and  the  British, 
cover  the  second  period  and  combine  the  two  in  one  map.  For  the  first 
])eriod,  they  are  given  in  separate  maps;  for  the  second  period,  they 
are  given  in  the  same  maj),  and  it  gives  the  courses  of  six  United 
States  vessels  and  four  British  vessels.  You  will  see  in  that  chart  that 
tliey  run  across  once  and  back  again,  and  on  this  maj),  are  laid  down 
tlie  seals  they  saw,  without  attempting  to  discriminate  between  the 
fur  and  the  hair  seals  which  fretpu'uted  that  region.  You  will  see, 
from  th<',  log,  there  aie  almost  none  at  all.  'i'he  lirst  Cliart  shows  that 
the  ships  never  were  in  a  place  where,  they  could  have  obtained  evi- 
dence in  Hup])ort  of  the,  other  map.  The  second  shows  that  they  did 
oncre  or  twice  run  across  there,  and,  when  they  did,  they  did  not  see  any 
seals.     So  that  their  evidence  was  exactly  the  otluM-  way. 

Now  this  is  e\|)osed  in  the,  (Counter  Case  of  the  United  States;  and 
what  has  the  Hritish  Covernment  to  say  about  it?  Nothing  whatever. 
In  the  I'.rifish  ('(tunfer  Case,  it  is  said  in  subsliince  that  the  inl'onna- 
tion  referred  to  seems  iu)t  lo  su]>port,  the,  map,  or  some  words  to  that 
effect.  I'.iit  they  neither  claim,  what  of  course,  no  num  could  claim, 
that  tlieir  mii|t  (jerives  any  support  frotii  these  diarts,  nor  do  they  offer 
any  explanation  how  it  cam*',  to  jiass  that  they  were  led  to  construct 
these  elaborate  maj)s.  citing  no  other  authority  for  them  than  the 
observation  of  ships  that  either  never  were  th(;re  at  all,  or,  when  they 
were  there,  their  observations  were  diiectly  the  other  way.  When  this 
was  pointed  out  in  tlie  Anu-rican  Counter  (Jase,  when  it  was  shown 
that  the  foundation  for  these  maps  in  the  British  Commissioners  Keport 
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liad  utterly  perished;  that  they  were  sustained  up  to  that  time  by  no 
evidence  whatever,  we  then  have  given  us  a  body  of  what  is  called  evi- 
dence of  a  totally  different  kind  takeu  in  1892,  which  I  shall  allude  to 
in  the  proper  order:  I  am  speaking  now  of  this  case  as  it  stood  up  to 
the  time  of  the  filing  of  the  British  Counter  Case.  After  stating  what 
is  claimed  by  the  United  States,  that  document  goes  on  to  say: 

It  is  then  assumed  tliat  the  only  data  were  those  derived  from  logs  of  crnizers,  and 
tiioso  of  the  British  cruizers  are  reproduced  in  the  form  of  Charts  appended  to  the 
United  States  Counter-Case,  together  with  the  tracks  of  United  States  cruizers  m 
1892. 

In  reply  to  these  contentions,  it  may  be  stated  the  distribution  of  seals  in  Bebring 
Sea  in  1891,  as  shown  on  the  British  Commissioners'  Maps,  in  so  far  as  it  relates  to 
the  part  of  Behring  Sea  surrounding  the  Pribilof  Islands,  depended  chiefly  upon  the 
several  cruizers.  But  an  inspection  of  the  tracks,  as  printed  by  the  United  States, 
will  show  that  the  cruizers  in  most  cases  confined  their  operations  to  the  regions 
surrounding  the  Pribilof  Islands. 

Then: 

For  other  parts  of  the  sea,  other  sources  of  information  bad  to  be  employed.  The 
British  Commissioners  refer  to  those  other  sources  (including  their  own  voyages)  in 
a  general  way. 

I  have  read  the  way  in  which  the  British  Commissioners  before 
referred  to  this  subject,  by  saying  that  nothing  was  known  in  regard  to 
it  that  was  at  all  reliable,  and  that  there  was  nothing  to  change  the 
inference  that  these  migratory  animals  followed  their  ordinary  route; 
and  one  section  that  I  did  not  read  was  that,  if  the  sealers  knew  other- 
wise, they  kept  it  to  themselves  because  they  desired  to  keep  secret  the 
place  where  the  best  sealing  was  to  be  found.  The  way  in  which  they 
referred  to  it  was  to  admit  that  there  was  no  other  authority  whatever; 
and  because  there  was  no  other  authority  they  desired  to  set  on  foot 
these  explorations  by  the  ships  of  the  British  Government,  which  the 
Americans  had  done  for  themselves;  and,  on  the  strength  of  those 
observations,  they  base  these  Charts.  Is  there  any  explanation?  Is 
there  any  excuse  ?    Not  one  word.    I  have  read  it  all. 

That  is  the  way,  Sir,  that  this  question  stood  when  the  Counter  Case 
was  filed.  What  is  the  Counter  Case?  It  is  a  document  by  which 
under  the  interpretation  of  this  Treaty  adopted  by  Great  Britain,  and 
which  has  been  the  subject  of  observation  before  in  the  x)reliminary 
argument  that  you  listened  to  on  the  admissibility  of  evidence,  the 
whole  body  of  evidence  put  in  on  the  part  of  Great  Britain  on  all  ques- 
tions of  fact,  except  what  is  found  in  the  British  Commissioners'  Beport, 
was  put  in  at  a  period  too  late  to  be  met  or  replied  to  by  the  United 
States. 

So  that  this  case  presents  the  extraordinary  spectacle,  unknown  as  it 
seems  to  me  in  any  Court  of  Justice  before,  of  a  trial  upon  important 
issues  of  fact  and  very  voluminous  evidence  of  every  description,  includ- 
ing many  new  descriptions  not  known  before,  put  in  by  one  side,  none 
of  which  the  other  side  has  any  opportunity  to  reply  to  or  even  to  read 
until  it  is  too  late  to  i)ut  in  evidence  in  explanation,  impeachment,  or 
contradiction. 

Xow,  in  that  Counter  Case,  they  return  to  the  charge,  and  bring  for- 
ward a  considerable  body  of  what  they  regard  as  proof,  and  what  is 
proof  as  far  as  it  goes  undoubtedly, — on  this  question  of  intermingling. 
If  it  had  been  left  where  it  was  left  by  the  parties  and  the  two  sets  of 
Commissioners  in  the  first  place,  it  would  not  have  been  open  to  any 
contradiction,  except  so  far  as  the  Maps  of  the  British  Commissioners 
attempt  to  introduce  a  contradiction,  which  I  have  shown  is  completely 
refuted.  In  the  very  extraordinary  document  called  the  Su[)plemen- 
tary  Eeport  of  the  British  Conunissioners  which  has  been  received  here 
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as  an  Argument;  it  is  nothing:  else, — the  Eeport  was  nothing  bnt  an 
Argninent,  and  this  is  nothing  bnt  a  Supplementary  Argument, — we 
are  told,  at  page  23,  that, 

"  In  our  previous  Report  it  seems  to  be  necessary," 

— these  Gentlemen  begin  to  perceive  that  it  is  desirable  at  any  rate,  if 
not  necessary,  to  meet  the  extraordinary  state  of  facts  about  these  maps 
by  something. 

Mr.  Justice  Harlan. — Do  you  understand  that  report  to  have  been 
presented  to  us  as  part  of  the  argument  of  the  British  Counsel? 

Mr.  Phelps. — Really,  Sir,  I  do  not.  I  believe  there  have  been  one 
or  two  feeble  references  to  it,  and  by  feeble  I  mean  of  course,  brief, 
because  I  do  not  mean  that  anything  which  comes  from  my  learned 
friends  could  be  feeble; — General  Foster  reminds  me  that  what  I  am 
about  to  read  was  read  by  Sir  Kichard  Webster. 

Mr.  Justice  Harlan. — But  I  understood  the  part  read  was  objected 
to  at  the  time. 

Mr.  Phelps. — It  is  not  evidence.  It  is  only  a  statement — it  is  an 
apology. 

Mr.  Justice  Harlan. — I  only  asked  for  the  purpose  of  knowing 
whether  we  are  to  look  into  that  report. 

Mr.  Phelps. — Not  by  any  means  with  our  consent,  Sir.  Onr  position 
has  been  stated,  and  we  do  not  withdraw  from  it.  I  only  refer  to  a  word 
or  two  of  apology  on  this  point,  which  I  was  about  to  read,  which  is  the 
only  reference,  perhaps,  I  sball  make  to  it,  and  it  has  been  already  read 
by  Sir  Kichard  Webster. 

Mr.  Justice  Harlan. — I  repeat  the  enquiry  that  we  may  know 
whether  we  are  to  look  into  it.  I  do  not  understand  that  Counsel  for 
the  British  Government  have  ottered  that  report  as  a  part  of  their 
argument,  though  entitled  to  do  so. 

Sir  Kichard  Webster. — 1  should  like  the  Tribunal  to  understand 
that  we  most  certainly  have  offered  that  report  as  part  of  our  argument. 
There  are  matters  in  it  wliich  were  not  referred  to — matters  of  subse- 
quent depositions,  Avhich  turned  out  to  be  common  knowk'dge,  but  we 
l)ave  not  withdrawn.  It  was  originally  offered  and  tendered  as  ])art  of 
our  argument,  and  we  do  not  withdraw  that  now.  My  learned  friends 
themselves  suggested  they  might  refer  to  other  j)arts,  and  any  part  they 
wish  to  refer  to  is  o])en  to  tliem,  but  we  Lave  tendered  it  as  part  of  our 
argument. 

Mr.  .Justice  Harlan. — 1  have  not  so  understood. 

Tlie  I'lM'.siDENT. — it  is  understood  that  the  United  States  do  not  take 
that  sn])pl('inentaiy  Kei)(>rr  as  evidence. 

Mr.  J'liJj.i's. — Of  course. 

I  shall  add  one  new  contril»iil  ion  from  that  docuincnt. 

In  onr  previous  J^oport,  as  tlx- cxiHtciny  ol'  a  rcrtaiii  aiiioiiiil  nf  iiifcniiinLclinti  liaa 
never  been  qnostioIl<^(l^ 

Sir  Kichard  Wkusti'.k. — Ft  is  ''had"  in  the  original. 
Mr.  I'liF-LPS. — Mv<'opyis  i)rol)al)lva  niisi)rint  then.     Itsavs^has"; 
but  I  will  read  it  "iiad" 

"ha^l  never  been  qncHtionefl  ". 

That  is  to  say,  had  never  been  (pu'stioned  when  they  wrote  tlM'ir 
Report.  That  is  no  doul)t  what  llu'\  mean,  whether  the  woid  is  "has" 
or  "had." 

It  was  not  rouHidcred  nofcssaiy  to  note  in  detail  tlie  evidence  and  observations 
apon  which  the  general  stateraentH  were  leased. 
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Well,  what  was  the  general  statement — that  there  was  an  inter- 
mingling or  not?  What  are  the  observations  and  statements  that  it 
referred  to,  except  the  proceedings  of  these  cruisers  and  a  very  small 
suggestion  that  they  had  enquired  generally  of  sealers,  followed  by 
the  paragraph  I  alluded  to  just  now,  pointing  out  that  sealers  were  very 
reticent  in  speaking  on  the  subject. 

Now  in  1891,  when  they  were  on  the  Commander  Islands,  they  took 
the  testimony  of  a  native  long  employed,  named  Suigeroff,  and  John 
Malowanski  acted  as  interpreter,  Mr.  Thomas  Morgan  being  present. 
This  is  copied  from  the  United  States  Appendix,  vol.  2,  page  198: 

SuigeroflF  testified  that  he  had  lived  on  the  Pribilof  Islands  for  many  years  and 
knew  the  distinctive  characteristics  of  both  heards,  Commander  and  Pribilof  and 
their  habits,  and  that  he  removed  from  thence  to  Behring  Island.  He  pointed  out 
that  the  two  heards  have  several  difterent  characteristics  and  stated  that  in  his  belief 
they  do  not  intermingle. 

That  is  one  statement  which  these  gentlemen  have  on  the  Islands; 
and  then  Mr.  Morgan  on  page  201  of  the  same  book  testifies  that — 

Said  Commissioners  asked  said  Suigeroff  the  further  question,  whether  he  believed 
that  the  Pribilof  herd  and  the  Komaudorski  herd  ever  mingled,  and  he  replied  that 
Le  did  not. 

We  hear  of  no  other  statements  to  the  British  Commissioners  what- 
ever. 

ISTow,  my  learned  friends,  or  whoever  had  charge  of  the  preparation 
of  the  Counter  Case,  perceiving  that  to  sustain  the  proposition  that 
these  seals  were  such  wild  animals  that  they  might  be  slain  at  pleasure 
on  the  high  seas,  and  that  the  United  States  had  no  right  in  them,  it 
was  necessary  to  infringe  in  some  way  upon  the  great  leading  facts 
which  attach  the  animals  to  the  Islands,  select  this  point,  and  for  the 
first  time  they  go  into  a  considerable  amount  of  testimony,  from  two 
sources;  one  is  from  some  London  furriers,  wholesale  and  retail,  prin- 
cipally retail  I  should  think,  of  whom  they  have  examined  a  consider- 
able number,  the  other  is  from  a  body  of  sealers,  men  engaged  in  the 
business  of  sealing.  The  one  refers  to  the  difference  between  the  skins 
which  we  had  originally  proved  and  which  was  not  at  all  contradicted  by 
the  British  Commissioner's  Report — all  the  evidence  that  we  had  or  they 
had  on  the  subject  then  was  that  they  were  completely  distinguishable; 
the  other  is  from  the  men  who  claimed  to  have  seen  seals  all  over  the 
sea  from  west  to  east,  and  at  all  times  intermingling — evidence,  of  course, 
to  which  we  had  not  a  chance  of  reply. 

(Mr.  Phelps  proceeded  to  review  critically  all  the  evidence  on  both 
sides  bearing  upon  the  question  of  the  alleged  intermingling  of  the 
seals  of  the  Pribyloff  Islands  with  those  of  the  Commander  Islands, 
reading  many  i)assages  from  it,  and  claimed  that  so  far  from  any  such 
intermingling  being  proved,  the  contrary  was  completely  established. 

He  pointed  out  that  the  fact  had  never  been  claimed  in  the  whole 
history  of  seal  life  until  suggested  by  the  British  Commissioners  in  the 
contradictory  passages  from  their  report  before  considered.  That  it 
was  denied  by  witnesses  of  the  highest  credit  and  fullest  means  of 
knowledge,  both  Eussian  and  American,  who  had  been  concerned  in 
the  management  of  the  Commander  Islands,  and  of  the  Pribyloff 
Islands,  and  was  supported  by  no  witness  who  had  ever  had  any  such 
experience. 

That  no  witness  was  produced  who  claimed  ever  to  have  seen  a  Com- 
mander Island  seal  on  the  Pribyloff  Islands  or  a  Pribyloff  Island  seal 
on  the  Commander  Islands.  That  the  only  evidence  brought  forward 
to  prove  intermingling  was  from  a  body  of  men  employed  in  the  Cana- 
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dian  sealing  vessels  who  swore  to  having  seen  seals  in  various  parts  of 
the  sea  outside  of  the  migration  routes,  and  at  various  times. 

That  none  of  tliis  e^^deIlce  attempted  to  discriminate  between  the 
island  or  fur  seals  and  the  hair  seals  which  were  proved  to  frequent 
these  waters,  and  which  at  a  little  distance  could  not  be  discriminated 
from  the  fur  seals. 

That  these  witnesses  were  swearing  ex  parte  in  defence  of  their  own 
craft;  were  a  class  of  men  whose  credit  was  not  to  be  depended  upon, 
and  were  brought  forward  not  in  the  i^rincipal  but  in  the  counter  case, 
so  that  the  United  States  had  no  opportunity  whatever  to  reply  to  their 
evidence  by  testimony. 

That  they  divided  into  two  classes:  those  who  undertook  in  their 
affidavits  to  state  the  locations  in  which  they  saw  the  seals  referred  to, 
and  those  who  give  no  locations  wliatever  but  speak  of  seeing  them  all 
over  the  sea.  That  those  who  give  locations  turn  out  iu  every  instance 
to  have  seen  the  seals  where  they  should  have  been,  in  their  proper 
migratory  route  as  shown  on  the  map.  That  of  these  who  give  no  loca- 
tion, not  one  testifies  that  he  ever  killed  a  seal  in  the  outside  waters  he 
refers  to,  though  engaged  in  the  business  of  sealing  and  with  the  proper 
outfits. 

That  this  class  of  witnesses  are  completely  contradicted  by  many  wit- 
nesses on  both  sides  of  unquestionable  character,  who  made  careful 
observations  in  crossing  these  waters  at  the  instance  of  the  British  Com- 
missioners or  of  those  of  the  United  States.  That  these  witnesses 
include  all  the  captains  of  the  British  steamship  line  running  between 
Vancoover  and  Japan.  They  include  also  the  olficers  of  seven  vessels 
of  the  United  States  Xavy  who  thoroughly  cruised  the  Avaters  in  ques- 
tion and  made  charts  of  their  observations  which  we  produced.  These 
charts  show  the  extent  of  the  cruises  and  the  exact  number  of  seals 
seen  and  the  localities.  That  the  cruises  of  the  British  Commissioners 
themselves  as  well  as  those  of  the  American  Commissioners  are  to  the 
same  ettect.  That  none  of  these  various  witnesses  saw  any  seals  out- 
side of  the  regular  navigation  route  upon  any  of  these  careful  and  often 
rejieated  examinations. 

That  the  alleged  intermingling  is  demonstrated  to  be  untrue  by  the 
great  difference  that  has  always  existed  between  the  species  from  the 
Commander  Islands  and  those  from  the  Pribylolf  Islands.  A  difference 
described  by  many  dealers  and  master  sealers  examined  as  witnesses, 
and  not  denied  by  any  witness,  and  which  is  still  further  shown  by 
the  great  dillerence  in  tin;  price  in  the  London  maiket  between  tlie  Com- 
mander Islands  and  the  Pribyloff  Islands  species  whi<;h  was  fn»jn  I'O  to 
.30  i)er  cent  in  favour  of  t  he  latter.  A  dillerence  which  could  never  exist 
if  the  seals  fiom  the  two  islands  intermingled  in  their  re])r()duetion. 
That  tlieattem|)ton  the  llritish  side  to  break  thef(uceof  the  evidence  of 
the  furriers  by  vv,  examining  some,  of  them  ent  iicly  faile*!. 

Of  tiie  six  hrading  furriers  in  London,  thfougli  whose  hands  pass  all 
these  skins,  and  who  were  examined  on  the  part  of  tlw  United  States 
and  testified  to  the  facts  al)Ove  slated,  hut  three  have  been  reexamined 
on  the  part  of  (Ireat  Biitain,  though  they  are  J>ritish  subjiicts,  (|uite 
accessible  in  London,  'i'o  six  other  furriers  who  testify  on  the  British 
side  no  question  is  put  on  this  subject,  though  they  must  of  course 
have  full  knowledge  in  regard  t-o  it. 

One  of  the  British  witnesses  of  the  largest  experience  says  that  the 
new  skins  are  readily  distinguishable,  but  that  the  process  of  dyeing 
and  dressing  causes  the  ditference  to  disappear  to  a  considerable 
extent.  Four  others  testify  that  there  are  some  skins  in  each  catch 
that  are  indistinguishable  after  they  are  dressed  and  dyed. 
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Of  some  others  who  state  that  there  are  some  skins  that  are  undis- 
tiug-uishable  every  one  mentions  as  existing  some  one  or  more  of  the 
(litterences  stated  by  the  witnesses  who  testify  on  the  side  of  the  United 
States. 

No  witness  in  the  case  states  that  he  ever  bought  or  sohl  or  heard  of 
there  being  bought  or  sokl  a  skin  from  the  Commander  Ishmds  for  a 
skin  from  the  Pribyloff  Islands,  or  of  any  qiiestion  ever  arising  among 
the  trade  or  elsewhere  as  to  which  islands  a  skin  belonged  to.  Nor 
does  any  witness  deny  the  great  and  uniform  diiference  in  the  prices  as 
above  stated. 

Nor  is  any  naturalist  called  on  the  part  of  Great  Britain  to  contra- 
dict the  strong  and  dear  evidence  given  by  the  American  Commission- 
ers and  other  scientists,  as  well  as  by  practical  sealers,  showing  the 
difference  that  exists  between  these  two  species,  apparent  to  all  who 
are  acquainted  with  them  either  scientifically  or  practically.) 

Mr.  Phelps  continued :  I  shall  refer  briefly  to  another  question  which 
has  been  made  by  the  British  Commissioners  but  which  has  not  been 
observed  upon  by  my  learned  friends  on  the  other  side,  and  therefore  I 
think  I  have  the  right  to  infer  that  they  do  not  depend  upon  it  and  that 
they  agree  with  me  in  thinking  there  is  nothing  in  it.  But  it  has  not 
been  specifically  withdrawn,  the  evidence  is  there,  and  it  may  be  useful 
and  may  throw  light  on  some  other  things  briefly  to  consider  it.  The 
British  Commissioners  suggest  in  their  Report  another  theory  that  is 
new  to  the  world, — one  of  the  numerous  discoveries  they  have  been  able 
to  make  in  this  case;  and  that  is  that  the  seals  have  a  kiiid  of  winter 
habitat,  as  they  call  it,  over  on  the  Columbian  coast  opposite  to  the 
British  Possessions.  Now,  what  is  the  importance  of  that  suggestion  ? 
If  it  were  true,  what  is  the  use  of  it?  It  is  another  proof  of  the  pres- 
sure they  felt  themselves  under  of  escaping  the  overwhelming  facts 
that  attach  those  seals  to  the  Pribilof  Islands  and  the  American  ter- 
ritory. That  is  all  there  is  of  this  theory.  It  is  that  the  home  of  the 
seals  on  the  Pribilof  Islands  may  be  to  some  extent  balanced,  or  offset, 
by  showing  that  they  are  on  the  British  coast  in  winter.  For  that 
theory,  which  is  nothing  but  a  theory  and  a  conjecture,  there  is  not 
one  word  of  foundation.  AVhen  you  begin  with  the  beginning,  with 
its  genesis,  in  this  Report  and  read  what  they  have  to  say  in  support 
of  it,  and  then  contrast  it  with  the  evidence  in  the  case,  it  perishes  so 
utterly  that  I  am  not  surprised  that  my  learned  friends  do  not  con- 
ceive there  is  anything  in  it,  and,  therefore,  I  can  deal  with  it  very 
briefly. 

(Mr.  Phelps  proceeded  to  review  the  statements  on  this  subject  in  the 
British  Commissioners'  Rejmrt,  and  to  point  out — 

1.  That  this  theory  also  is  original  with  those  gentlemen,  finding  no 
warrant  in  any  facts  or  belief  that  had  ever  been  known  before. 

2.  That  in  the  fullest  extent  to  which  it  is  attempted  to  be  stated,  the 
facts  would  be  of  no  consequence,  because  it  is  not  pretended  tliat  any 
seal  was  ever  known  to  go  ashore  or  to  reproduce  in  British  Columbia 
or  anywhere  else  except  upon  the  islands. 

3.  That  no  evidence  or  proof  of  any  sort  is  cited  in  support  of  it 
except  the  reports  of  vague  statements  which  are  not  given,  and  whose 
authors  in. most  instances  are  not  named,  not  amounting  to  the  dignity 
of  hearsay,  because  what  is  said  is  not  stated,  nor  by  whom  nor  to 
whom ;  that  the  principal  source  of  them  is  a  witness  who  is  shown 
by  his  own  testimony  and  by  various  evidence  in  the  case  to  be  utterly 
ignorant  on  the  subject  of  seal  life,  and  to  have  advanced  and  main- 
tained with  equal  positiveness  several  other  theories  in  resi^ect  to  it 
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which  are  now  conceded  to  be  entirely  without  fonndation;  that  he  is 
also  shown  to  be  an  extreme  partisan  of  the  sealers,  employed  in  their 
behalf,  as  a  writer  for  the  newspapers  and  general  advocate;  that  his 
statements  show  him  to  be  very  reckless  of  what  he  says;  and  that 
finally,  when  examined  as  a  witness  by  the  United  States,  he  substan- 
tially takes  back  what  he  has  said  on  the  subject  and  admits  that  his 
observations  and  information  had  no  just  foundation. 

4.  That  the  theory  thus  suggested  is  opposed  to  all  the  known  facts 
in  seal  life  in  regard  to  their  course  of  migration,  and  is  entirely  dis- 
proved by  the  evidence.) 

Mr.  Phelps  continued:  There  is  only  one  other  question  of  fact 
which  I  have  to  allude  to,  quite  briefly.  I  have  dealt  with  two  partic- 
idars  in  which  it  was  attempted  by  the  British  Commissioners  to  qualify 
to  some  extent  the  great  facts  we  have  claimed  to  be  true,  and  1  think 
I  may  say,  proved  to  be  true,  in  respect  of  the  resort  of  the  seals  to  the 
Pribilof  Islands. 

The  first  was  the  commingling:  the  second  was  the  winter  habitat. 
There  is  another  attempt  u])on  which  a  good  deal  of  testimony  has 
been  expended,  that  is  to  say,  a  considerable  number  of  witnesses  have 
been  examined,  but  upon  which  nothing  has  been  said  b^  my  learned 
liiends,  though  they  allude  to  it  as  a  fact  in  the  Case,  and  evidently 
rely  upon  this  evidence,  and  that  is,  that  impregnation  of  the  seals  has 
taken  place  to  some  small  extent,  or  rather  may  have  taken  i)lace  to 
some  small  extent  in  the  water. 

To  save  time  and  to  avoid  going  through  evidence  of  that  sort,  I  have 
put  some  observations  upon  it,  with  references  to  testimony,  upon 
])aper,  which,  with  your  permission,  I  will  hand  up,  and  I  have  given 
coi)ies  to  my  learned  friends.  It  embodies  notliing  except  what  I 
should  say  if  it  was  a  subject  that  I  cared  to  discuss  at  length.  There 
is  nothing  in  it  except  references  to  evidence  and  the  heads  of  sugges- 
tions that  1  should  have  intended  to  make. 

Sir  Cu  AKLES  Kus.sELL. — Looking  at  its  subject  matter  and  my  learned 
fiiend  having  been  good  enough  to  show  us  a  copy  of  this,  we  do  not 
object  to  its  being  handed  in. 

The  President. — We  quite  appreciate  the  propriety  of  that  measure. 

Mr.  Phelps. — I  will  make  only  one  or  two  general  observations,  and 
leave  the  rest  to  the  (-((Utents  of  the  piinted  pai»er.  In  the  first  place 
that  theory  is  completely  dis])rove(l,  in  my  a])])reh('nsi(>n,  by  the  fact 
that  it  coiitraveiK's  the  great  dominating  fact  of  this  animal's  life,  which 
distinguishes  it  from  all  other  animals  that  ever  were  known;  and 
wliich  has  been  so  (Icnrly  cx])iained  in  the  evidence  that  it  is  not  the 
sul)ject  of  any  dispute.  This  theoiy  is  entirely  op])osed  to  that  fact, 
an(l  would  render  it  an  absurdity  and  an  imjtossibility. 

Jn  the  next  i)Iace,  the  theory  is  com|)letely  dis])roved  by  the  ])eriod 
of  the  year  in  wiiich  the  young  oi'  this  animal  are  produced,  and  about 
whicli  tjiere  is  absolutely  no  conllicf  in  the  evideiu-e.  The  ])eriod  of 
gestation  is  stated  by  all  witnesses  on  both  sides  to  be  about  12 
months, — undoubtedly  lunar  months,  which  I  believe  is  usual  with  such 
animals.  The  time  when  the. young  arepioduced  and  born  on  the  Islands 
is  not  the  subject  (ff  dispute,  ("onseqiient ly  it  is  made  a])j)ai'ent  that 
impregnation  must  ociiir  on  the  Islands.  'Ihen  when  we  come  to 
analyse  the  testimony  to  the  contrary,  it  absolutely  disajipears  into 
thin  air:  there  is  really  nothing  of  it. 

Now.  Sir,  that  brings  me  to  the  end  of  <Mie  jtrincipal  to|>ic  in  this  case. 
I  have  thus  far  endeavored  to  consi<ler  the  title  we  should  have  to  these 
sales  under  the  general  j)rinciples  of  nuinicii)al  law,  if  instead  of  the 
United  States  Government  we  were  merely  a  Corporation,  which  had 
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become  the  proprietors  of  these  islands,  and  stood  in  the  same  situation 
that  the  United  States  Government  now  do.  I  shall  proceed  on  the  next 
hearing  to  take  a  larjier  view  of  that  subject.  Thus  far  I  have  confined 
myself  to  the  principles  of  municipal  law,  and  I  have  tried  to  point  out 
that  upou  the  great  facts,  undisputed  except  so  far  as  the  three  minor 
particulars  I  have  discussed  to  day  are  concerned,  and  not  disputed 
successfully  I  think  I  am  warranted  in  saying  in  those  particulars,  we 
have  a  right  of  i)roperty  in  this  herd  of  animals  where  they  are  situated, 
and  as  they  are  situated;  in  view  of  the  husbandry  and  industry  estab- 
lished in  respect  of  them ;  in  view  of  the  control  under  which  they  were 
brought;  and  of  the  anhmis  rerertendi^  which  causes  them  constantly 
to  return  voluntarily  to  our  control. 

My  friends  enquire:  '' What  have  you  done*?"  They  say:  "You  have 
done  nothing  except  to  kill  the  animals — you  select  them  for  killing". 
We  have,  in  the  first  place,  by  Act  of  Congress,  appropriated  this  terri- 
tory and  reserved  it,  which,  otherwise,  the  Government  might  occupy 
for  other  purposes  or  might  make  subject  to  entry  and  sale  as  the  lands 
of  the  Government  of  the  United  States  are  made,  except  when  reserved 
for  special  purposes.  By  special  Act  of  Congress  these  islands  are  con- 
secrated to  the  use  of  these  animals.  Under  the  Statutes  of  the  United 
States,  and  by  the  superintendents  of  the  United  States,  appointed  by 
the  Government,  and  i)aid  by  the  Government,  they  are  watched  over 
.and  protected  from  the  extermination  that  would  otherwise  certainly 
come  to  them.  The  cruisers  of  the  United  States  surround  the  islands ; 
and  thus  we  have  founded  this  valuable  husbandry.  If  we  have  not 
confined  the  seals  more  closely  it  is  not  because  we  could  not  do  so  if 
we  desired,  but  because  it  would  have  been  not  merely  useless,  but 
prejudicial  to  the  animal. 

Here  are  two  classes  of  animals — wild  animals — valuable  animals — to 
one  class  of  which  the  law  annexes  property  so  long  as  the  animus  con- 
tinues, which  returns  the  animal  to  the  possession.  The  animus  rever- 
tendi  is  nothing  but  an  element  of  possession — it  takes  the  place  which, 
in  domestic  animals,  entire  confinement  takes.  It  is  a  mere  element. 
It  takes  the  place  of  the  fence  or  the  wall  that  would  restrain  animals 
who,  if  so  restrained,  would  perish  and  lose  their  usefulness.  There  are 
other  animals,  and  the  distinction  was  pointed  out  the  other  day,  under 
which  the  law  of  England — probably  the  law  of  other  countries — applies 
a  different  rule  because  the  conditions  are  entirely  different. 

Xowto  which  class  do  these  seals  belong?  What  is  the  distinguish- 
ing fact  on  which  this  legal  principle  attaches?  That  is  the  question. 
We  have  seen  that  the  animals  are  as  diverse  as  they  can  be.  They 
belong  to  every  species.  We  have  seen  that  the  confinement  is  as  dif- 
ferent as  the  animals  themselves.  What  is  the  principle?  It  will  be 
found  in  the  English  cases  that  were  cited  by  my  associate  Mr.  Carter 
in  the  opeinng.  It  is  the  establishment  of  the  husbandry — the  indus- 
try— which  means,  in  the  first  place,  care,  iiainij,  protection,  expenditure 
of  money,  on  the  part  of  the  i)roi)rietor,  which  obtains  the  product  for 
himself,  and  for  the  world,  without  which  the  animal  would  perish. 
There  is  the  criterion.  That  the  animus  reverfendi  so  largely  enters 
into  it  is  because  it  is  so  commonly  the  case  that  without  the  animus 
revertendi  it  is  not  subject  to  any  custody  that  would  make  it  useful — 
that  if  you  shut  it  up  in  the  yard  or  in  the  building  you  have  destroyed 
it.     It  is  the  husbandry — the  industry. 

That  is  the  great  leading  fact  that  distinguishes  those  from  the  wild 
deer  of  Scotland  or  the  wild  deer  of  America.  It  was  the  husbandry 
that  was  founded  and  maintained  b}^  taking  such  possession  as  the 
nature  of  the  animal  admitted  of;  and  I  respectfully  say  that  there  is 
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no  case  in  the  range  of  the  law  where  those  facts  have  not  operated  in 
municipal  law,  to  give  a  title.  There  is  no  such  case  where  a  right  of 
property  has  not  been  deduced  and  protected  by  the  law;  and  when 
you  find  on  the  other  hand  the  cases  of  the  wild  game  that  are  put  in 
the  other  class,  you  find  animals  which  are  the  subject  of  sport,  where 
the  animal  returning  cannot  be  identified,  where  when  he  goes  on  to 
the  neighbour's  land,  he  gets  from  that  neighbour  exactly  what  he  gets 
at  home,  so  that  the  pheasant  or  partridge  that  goes  from  my  estate  to 
the  estate  of  my  friend  owes  nothing  more  to  me  than  he  owes  to  him. 

Now  when  you  come  to  ai)pl3"  those  considerations  to  the  case  of  the 
fur-seal,  it  will  be  found  that  in  every  respect  and  particular  the  case  is 
much  stronger  than  that  of  any  wild  animal  to  which  a  property  was 
ever  attached  in  any  system  of  law.  You  see  their  great  intelligence. 
You  see  that  this  soil  is  not  merely  a  casual  place  which  they  coidd 
exchange  for  another  to-morrow,  but  is  necessary  for  their  existence. 
You  see  that  this  animus  revettendi  which  constitutes  a  part,  and  but 
a  part  of  our  possession,  is  continued  and  virtually  created  by  the  care 
and  i)rotectiou  that  they  receive;  and  you  see  the  husbandry  which  the 
proprietors — it  is  the  Government  in  this  case — have  built  up  and 
maintained,  without  which  there  would  be  no  such  animal  for  them  or 
for  the  world. 

If  it  is  convenient  for  you  to  stop  here,  Sir,  I  will  continue  my  argu- 
ment to-morrow. 

[The  Tribunal  thereupon  adjourned  until  Wednesday,  the  28th  June, 
1S'J3,  at  11.30  a.  m.j 


FORTY-SIXTH  DAY,  JUNE  28™,  1893. 

Mr.  Phelps. — I  have  thus  far,  Sir,  as  the  Tribunal  will  have  per- 
ceived, dealt  with  the  question  of  right  in  this  case  as  it  would  have 
arisen  if  these  islands  had  been  the  property  not  of  a  Government  but 
of  an  individual  or  a  corporation.  I  come  now  to  take  a  different  view, 
a  larger  view  perhaps,  of  the  question,  upon  principles  that  have 
become  a  part  of  international  law,  in  the  first  place  because  they  are 
right,  in  the  next  place  because  they  are  necessary,  and  finally  because 
they  have  been  adopted  by  the  usage  and  custom  and  practice  of 
nations  in  all  parts  of  the  world  in  respect  to  all  the  varieties  of  prop- 
erty of  this  class.  And  still  at  the  risk  of  unnecessary  repetition,  let 
me  recur  again  to  the  observation  I  made  in  the  outset,  which  I  desire 
to  keep  constantly  in  view,  and  subject  to  which  I  hope  everything  I 
say  upon  this  subject  will  be  understood.  That  is,  that  it  is  not  for  the 
United  States  to  make  out  a  property  or  a  right;  it  is  for  those  who 
propose  to  continue  such  conduct  as  we  co]n])laiu  of,  to  establish  the 
justification  for  it;  and  in  establishing  that  justification,  the  theoretical 
analysis  is  for  them,  if  any  is  necessary,  and  not  for  us. 

On  this  branch  of  the  case  my  proposition  is  this:  That  where  any 
marine  or  semi-marine  animal,  valuable  and  not  inexhaustible,  is 
attached,  and  becomes  appurtenant  to,  a  marine  territory,  is  there 
made  the  basis  of  a  valuable  industry  by  the  nation  to  which  that  terri- 
tory belongs,  is  protected  by  its  laws  and  by  its  care  from  the  extermi- 
nation that  would  otherwise  overtake  it,  so  as  to  give  to  commerce,  and 
to  the  world,  its  product,  as  well  as  the  profits  of  the  industry  to  the 
nation  or  its  subjects,  it  becomes  the  property  of  such  nation  within 
the  definition  of  the  term  "property"  which  I  have  once  attempted  to 
give,  even  though  its  habitat  (as  it  is  called)  may  extend  outside  of  what 
is  known  as  the  three-mile  or  cannon  shot  limit,  partially,  entirely,  or 
temporarily,  provided,  always  that  if  it  is  temporary  it  is  accompanied 
by  such  an  animus  revertendi  as  ensures  its  return.  We  claim  that  this 
rule  is  established  in  the  first  place  on  authority,  so  far  as  the  words  of 
writers  of  acknowledged  authority  can  be  regarded  as  such.  That  it  is 
established  by  principle  for  the  sound  reason  that  it  is  necessary  to 
the  continued  existence  of  any  such  property;  that  under  its  protec- 
tion all  property  of  that  sort  that  remains  in  the  world  has  been  saved 
and  is  held  to  day;  and  that  wherever  it  has  been  omitted  to  be  asserted, 
such  product  has  perished. 

In  the  United  States  Argument,  page  134,  there  are  one  or  two  cita- 
tions which  as  they  are  brief,  and  express  my  idea  better  than  I  can 
express  it,  perhaps  you  will  pardon  me  for  reading.  Puffendorf,  in  his 
law  of  I^ature  and  Nations,  has  this  language: 

As  for  fishing,  though  it  hath  much  more  abundant  subject  in  the  sea  than  in 
lakes  or  rivers,  yet  'tis  manifest  that  it  may  in  part  be  exhausted,  and  that  if  aU 
nations  should  desire  such  right  and  liberty  near  the  coast  of  any  ijarticular  country, 
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that  country  must  be  very  mucli  i)rejudieed  iu  this  respect;  especially  since 'tia 
very  usual  that  some  particular  kind  of  fish,  or  perhaps  some  more  precious  com- 
modity, as  pearJs,  coral,  amber,  or  the  like,  are  to  be  found  only  in  one  part  of  the 
sea,  and  that  of  no  considerable  extent.  In  this  case  there  is  no  reason  why  the 
borders  should  not  rather  challenixe  to  themselves  this  happiness  of  a  wealthy  shore 
or  sea  than  those  who  are  seated  at  a  distance  from  it. 

It  is  very  apparent  tLat  this  lanj^uage  refers  to  that  portion  of  the 
sea  which  is  outside  of  tlie  territorial  line,  because  inside  of  that  line  it 
has  never  been  questioned  tliat  the  exclusive  light  of  ])ursuing  any- 
kind  of  property  to  be  found  in  the  sea,  belongs  to  the  nation.  That 
is  not  questioned  here  by  uiy  learned  friends.  This  language  applies 
to  those  adjacent  seas  washing  the  shores  of  the  nation  in  which  a 
product  of  that  kind  is  found,  which  would  be  destroyed  if  it  were 
thrown  open  to  the  world  without  protection,  and  a  title  to  which  may 
well  be  asserted  by  the  nation  to  which  it  properly  belongs. 

Another  citation  is  from  Yattel,  and  perhaps  there  is  no  other  among 
the  many  great  authors  on  the  subject  of  international  law  whom  the 
world  has  the  benefit  of,  that  is  more  generally  recognized  as  sound 
authority.  His  work,  written  at  a  comparatively  early  date,  before 
most  of  those  now  extant,  still  retains  its  original  authority,  and  is 
still  quoted,  and  this  very  passage  is  cited  by  my  learned  friends  in  the 
printed  argument  on  their  side. 

The  various  uses  of  the  sea  near  the  coast  render  it  very  susceptible  of  property. 
It  furnishes  fish,  shells,  pearls,  amber,  etc.;  now  in  all  these  respects  its  use  is  not 
inexhaustible.  Wherel'ore,  the  nation  to  whom  the  coast  belongs  may  ai>i)ropriate 
to  themselves,  and  c(jnvcrt  to  their  own  profit,  an  atlvautage  which  nature  has  so 
placed  witliiu  their  reach  as  to  enable  them  conveniently  to  take  ])osses^'ion  of  it, 
in  the  same  manner  as  they  possess  themselves  of  the  (lominion  of  the  land  they 
inhabit.  Who  can  doubt  that  the  pearl  fisheries  of  Hahrcm  and  Ceylon  may  law- 
fully become  property?  And  tliouj^h,  where  the  catchinj?  of  fish^is  the  only  object, 
the  fishery  apjiears  less  liable  to  be  exhausted,  yet  if  a  nation  have  on  their  coasts 
a  particular  lishrry  of  a  ])rofitabIe  nature,  and  of  which  they  may  become  masters, 
shall  not  they  lie  jtermitted  to  apjirojiriate  to  themselves  that  l)ounteous  <;ilt  of 
nature  as  an  appendage  to  the  country  they  possess,  and  to  reserve  to  themselves  the 
great  advanta'^t-s  which  tlieir  commerce  may  tiience  derive,  iu  case  there  be  a  suffi- 
cient abundance  of  fish  to  furnish  the  neighbouring  nations? 

Then  citing  from  another  section  of  the  same  author,  not  reading  it 
continuously: 

A  nation  may  api)ropriate  to  herself  those  things  of  wliich  the  free  and  common 
use  would  be  jirejndicial  or  dangerous  to  her.  This  is  a  second  reason  for  wliich 
governments  extend  tli<-ir  dominion  over  the  sea  along  their  coasts, as  far  as  they  are 
able  to  protect  tiieir  right. 

Tliat  i)assage  will  be  lonnd  more  ricciiu-ntly  ([uoted  by  writers  on  the 
Kubject  of  international  law,  by  jurists  ;iiid  in  diplomatic  corrcsi^ond- 
(mm;«",  than  any  passage  that  can  be  found  in  any  other  writer,  (juoted 
with  approbati(»n  and  ne\ci"  (|U«'stione<l ;  inid  what  is  the,  ])uri>ort  of  it  ? 

Here  iigiiin  the  aMlh«»r  is  not  s|)eakiiig  of  the  cannon  sliot  limit,  the 
three-mile  limit — tiicre  is  no  (luestion  about  that  at  all ;  he  is  speaking  of 
tliat  sort  ol  marine  ]>roperty  exten<ling  even  to  lisli,  in  which  specilic- 
ally  noliody  ever  clairiie<l  a  property — an  aniniiil  tliiit  has  no  ^n//y»(/.s' 
rrrerfriitll.  not  ciii)iil)le  of  being  shut  uj)  until  after  it  is  ciinght,  when  it 
dies,  which  is  absolutely  free,  and  <'arrying  the  [iroposition  niucli 
further  than  we  liave  any  occasion  t(t  carry  it  here. 

The  PiiESiDENT. — 1^0  not  you  tiiinlc  he  means  fishery  rather  l]i:in  the 
fish. 

Mr.  PiiKLl'S. — (^uite  so.  Sir,  I  was  al)out  to  mention  that;  the  right 
of  tishing,  not  the  individual  (ish. 

The  riiESiUENT. — A  distinct  right  of  property. 
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Lord  Hannen. — I  must  beg  your  pardon,  Mr.  Phelps,  but  I  confess 
I  have  read  and  understood  that  passage  to  refer  only  to  the  three-mile 
limit,  because  he  says : 

A  nation  may  appropriate  to  herself  these  things  of  which  the  free  and  common 
use  -would  be  prejudicial  or  dangerous  to  her.  This  is  a  second  reason  for  which 
Governments  extend  their  dominion  over  the  sea  alongtheir  coasts  as  far  as  they  are 
able  to  protect  their  right. 

I  understand  that  to  be  a  reference  to  the  theory  that  it  is  as  far  as 
a  cannon  shot  would  go. 

Mr.  Phelps. — I  do  not  so  understand  it. 

Marquis  Venosta. — I  remember  that  Vattel,  after  expressing  the 
consideration  you  have  cited,  concludes  by  adopting  the  well-known 
maxim  of  Bynkershock — terrcv  dominium  Jinitur  ubi  Jinitur  armorum 
vis,  or,  in  other  words,  the  rule  of  the  cannon  shot.  Do  you  not  think 
that  the  citation  you  have  read  is  in  connection  with  that  conclusion? 
It  is  an  elucidation  I  ask  you  for.  You  do  not  think  that  these  consid- 
erations have  a  direct  reference  to  that  conclusion.  It  Is  the  same  as 
the  sentiment  that  Lord  Hannen  has  expressed. 

Mr,  Phelps. — I  do  not.  Sir,  with  great  submission,  and  I  think  I  can 
show  immediately  that  it  is  not  so.  The  very  illustration  Vattel  employs 
in  this  passage  in  respect  of  the  pearl  fisheries  which  extend  twenty 
miles  into  the  sea,  shows  what  he  is  thinking  of,  and  the  context  of  the 
book  shows  that  he  is  not  merely  affirming  there  the  truism  of  the  line 
of  sea  over  which  a  nation  is  authorized  for  many  luirposes  to  extend 
its  territorial  dominion :  it  requires  very  few  words  to  aflirm  that  and 
no  reasoning  to  support  it.  He  is  referring  to  the  product,  to  the  article 
of  the  industry,  not  to  the  precise  limit  of  the  sea  in  which  it  is  con- 
tained, and  I  understand  his  proposition  to  be  that  where  such  a  marine 
jjroduct  as  he  refers  to,  not  only  the  pearl  fishery,  but  fisheries  in  gen- 
eral, where  it  is  in  the  adjacent  waters,  where  it  appertains  to  the  terri- 
tory, where  it  is  not  inexhaustible  and  would  perish  if  it  were  not  pro- 
tected, the  property  is  in  the  industry,  in  the  fishery,  not  in  the  specific 
animal.  By  which  he  does  not  mean  that  he  could  follow  that  animal  off 
into  a  distant  sea  and  assert  the  property  over  him  that  he  would  over  a 
domestic  animal — over  his  horse  or  his  ox,  but  the  property  in  the 
industry. 

Sir  Charles  Russell. — May  I  interpose,  if  it  is  not  inconvenient 
to  my  learned  friend? 

Mr.  Phelps. — Certainly. 

Sir  Charles  Russell. — I  have  the  book  here,  and  it  will  be  found, 
with  reference  to  the  book,  he  is  dealing  with  the  question  of  the  cir- 
cumstances under  which  dominion  may  be  extended. 

There  is  no  question  of  property ;  but  dominion  may  be  extended, 
and  he  justifies  that  with  relation  to  the  line  of  defence.  He  goes  on 
in  the  very  next  passage  following  to  show  how  far  this  possession  may 
extend;  and  then  he  proceeds  to  justify  the  extra  territorial  limit  of  a 
certain  margin  of  the  sea. 

Mr.  Justice  Harlan.— But  when  he  refers  to  the  Fisheries  of  Ceylon, 
do  you  think  he  means  to  say  that  property  only  within  the  territorial 
water,  but  no  property  in  the  fishery  outside? 

Sir  Charles  Kussell. — ISTo;  he  is  then  dealing  with  a  different 
matter  altogether,  that  you  may  acquire  by  possession;  and  the  case 
he  puts  is  dominion  in  that  sjiot,  in  that  place, — it  is  clear  from  the 
context.  The  passages  are  not  together,  and  they  are  not  in  the  same 
connection. 
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Mr.  Phelps, — They  are  succeeding  sections. 

Sir  Chakles  Efssell. — He  is  showing-  how  far  this  possession  may 
extend;  and  then  he  proceeds  to  discuss  the  limits  referring  to  the  old 
ideas  of  extended  jurisdiction.  In  that  paragraph  289,  he  refers  to  the 
limitation  of  cannon  shot. 

Senator  Morgan. — Sir  Charles,  as  to  the  property  outside  the  three- 
mile  limit,  I  understand  you  to  insist  that  the  author  refers  to  the 
doctrine  of  acquisition  by  prescription? 

Sir  Charles  Kussell. — Partly  that,  I  do  not  say  wholly  that,  but 
possession. 

Mr.  Phelps. — I  am  very  much  obliged  to  my  learned  friend  for 
reminding  me  of  what  had  escaped  me  for  the  moment.  There  is 
another  passage  from  this  author  to  be  cited  in  another  part  of  my 
argument  which  shows  that  my  construction  of  his  language  is  right. 
It  does  not  depend  merely  on  the  illustration  he  employs,  which  shows 
very  plainly  that  he  is  not  proceeding  on  the  ground  of  a  three-mile 
limit.  Within  the  three-mile  line,  anything  that  can  be  taken  out  of 
the  water  belongs  exclusively  to  the  nation:  nobody  denies  that. 

Sir  Charles  Russell. — Well,  we  do  not  admit  that  in  that  sense  at 
all.  We  say  that  there  is  the  exclusive  right  to  take  it,  not  that  the 
property  belongs  to  the  nation. 

Mr.  Phelps,— The  exclusive  right,  if  my  learned  friend  likes  that 
expression  better,  and  it  is,  perhaps,  the  more  correct  expression,  within 
the  three  mile  limit  of  a  nation  to  take  out  of  the  sea  anything  that  is 
worth  taking,  no  matter  what  it  is,  is  just  as  complete  as  its  exclusive 
right  to  take  similar  property  on  its  soil.  I  take  it  there  is  no  question 
about  thiit.  What,  then,  is  the  necessity  for  this  eminent  author  going- 
further  than  that  in  the  assertion  he  makes  about  these  rights?  When 
he  has  said  that  within  the  territorial  limit  the  right  is  exclusive,  he 
has  said  everything.  lie  does  not  say  that  at  all.  lie  says  that  nations 
may  challenge  to  themselves  the  right  to  appropriate  ])ro])erty  of  this 
kind  wliich,  as  he  says,  appertains  (if  I  give  his  words  correctly),  and 
that  their  right  becomes  as  extensive  as  the  necessities  of  the  husbandry 
of  this  marine  or  semi-marine  i)rcduct;  and,  as  I  shall  show,  that  is  the 
usage  that  has  obtained  everywhere,  without  it,  this  would  be  nonsense. 

If  you  wiite  in  to  what  Vattel  has  said  there,  the  limitation  "provided 
always  that  this  ])rodiict  or  fishery,  or  whatever  it  may  be,  can  be 
a\ail('d  of  within  three  miles  of  the  coast,"  he  has  only  aflirmed  in  all 
this  language  what  nobody  at  all  denies,  and  what  might  be  stated,  if 
he  liad  occasion  to  state  it,  in  a  single  line. 

Sir  (JiiARLES  lirsSELL. — lie  is  writing  at  the  end  of  the  lastcentury, 
ill  17!»7. 

jMr.  Phelps. — We  were  aware  of  the  date  of  Vattel's  writing,  and  I 
presunw^  the  Tribunal  were.  If  my  learned  (Viend  means  to  assert  that 
Vattel  does  not  support  my  view,  that  is  one  thing.  It  he  asserts  that 
Vattel  is  not  aiithoiity,  that  is  another  thing. 

Sir  Cii  \IIT>ES  lirssEi.L. — No,  I  refei-rcid  to  the  (lat<',  because  the  limi- 
tation oitlie  teiritorial  jurisdi(;(i()n  was  not  then  fixed  as  it  is  now. 

Mr,  i'ni:r,i'S. — It  was  fixed  and  there  was  the  same  limitation  that 
now  i)revai]s. 

Senator  Mf)RfJAN. — And  it  is  not  fixed  now. 

Mr.  I'ln.iJ'S, — No  as  I  shall  show  ])reseiitly  by  the  l'>nglish  decisions, 
]»iit  we  must  take  one  thing  at  a  time. 

Ifit  lie  said  tliat  Vattel  wrote  too  early  to  Ix-  antliority,  that  will  <lis- 
pose  of  this  citation;  that  is  a  point  on  which   1   have  nothing  to  say. 


80  ORAL    ARGUMENT    OF    HON.  EDWARD    J.  PHELPS. 

If  it  be  that  he,  in  using  this  language,  meant  only  to  assert  that  the 
exchisive  right  to  take  property  out  of  the  sea,  within  the  limit  assigned 
to  the  territorial  jurisdiction,  was  enjoyed,  then  I  say,  with  very  great 
respect,  liis  hmguage  is  completely  misunderstood.  Another  section, 
which  Avill  be  found  on  page  148  of  the  United  States  Argument,  shows 
that  plainly  enough.  That  is  section  289  which  is  the  section  immedi- 
ately following  the  two  from  which  I  have  read.  Those  I  have  read 
are  sections  287,  a  part  of  288,  and  this  is  289,  or  an  extract  from  it. 

It  is  not  easy  to  determiue  to  what  distance  the  nation  may  extend  its  rights  over 
the  sea  by  which  it  is  surrounded.  .  .  Each  state  may  on  this  head  make  what 
regulation  it  pleases  so  far  as  respects  the  transactions  of  the  citizens  with  each 
other,  or  their  concerns  with  the  sovereign  ;  but,  between  nation  and  nation,  all  that 
can  reasonably  be  said  is  that  in  general  the  dominion  of  the  state  over  the  neigh- 
bouring seas  extends  as  far  as  her  safety  renders  it  necessary,  and  her  power  is  able 
to  assert  it. 

And  in  that  connection  I  should  like  to  read  what  Chancellor  Kent 
says. 

Sir  Charles  Eussell. — But  then  Vattel  goes  on  to  say  in  the  same 
passage  that  he  refers  to  the  cannon-shot. 

Mr.  Phelps. — If  you  will  give  me  the  book  I  will  read  it. 

Sir  Charles  Russell. — Xo,  I  beg  your  pardon  for  interrupting  you. 

Mr.  Phelps. — It  is  no  embarrassment,  and  I  will  read  anything  that 
is  desired. 

Sir  Charles  Eussell. — No,  I  do  not  wish  that. 

Mr.  Phelps. — I  regret  that  I  read  these  citations  from  copies,  with- 
out bringing  in  the  volume,  as  I  might  have  done,  but  if  there  is  any- 
thing further  I  will  recur  to  this  subject  again. 

Chancellor  Kent  says  in  his  First  Commentaries,  at  page  29. 

It  is  difficult  to  draw  any  precise  or  determinate  conclusiou  amidst  the  variety  of 
opinions  as  to  the  distance  to  which  a  state  may  lawfully  extend  its  exclusive 
dominion  over  the  sea  adjoining  its  territories  and  beyond  those  portions  of  the  sea 
which  are  embraced  by  harbours,  gulfs,  bays,  and  estuaries,  and  over  which  its  juris- 
diction unquestionably  extends.  All  that  can  reascmably  be  asserted  is,  that  the 
dominion  of  the  sovereign  of  the  shore  over  the  contiguous  sea  extends  as  far  as  is 
requisite  for  its  safety  and  for  some  lawful  end. 

It  is  pretty  clear  that  Chancellor  Kent  is  not  talking  about  the  three- 
mile  limit  there,  because  the  very  question  he  is  discussing  is,  how  far 
beyond  the  territorial  dominion  may  a  nation  extend  its  powers;  and 
he  answers  that  question  by  saying,  ove  rthe  contiguous  sea,  the  sea 
that  washes  its  coast,  as  far  as  is  requisite  for  its  safety  and  for  some 
lawful  end. 

And  he  says  in  another  connexion  on  page  31: 

And  states  may  exercise  a  more  qualified  jurisdiction  over  the  seas  near  their  coast 
for  more  tiian  the  three  (or  five)  mile  limit  for  fiscal  and  defensive  purposes.  Both 
Great  Britain  and  the  United  States  have  prohibited  the  traushiijmcut  within  four 
leagues  of  their  coast  of  foi;eign  goods  without  payment  of  duties. 

I  shall  come  to  that  subject  later  on,  I  only  refer  to  it  here  in  con- 
nexion with  what  Yattel  has  said;  and  I  resijectfully  insist  that  both 
these  authors,  Puftendorf  and  Vattel  intend  to  assert  and  do  assert  the 
right  of  the  nation  to  extend  its  dominion  over  property  of  that  sort 
attached  to  its  territory,  which  is  made  the  basis  of  an  important  indus- 
try, just  as  far  into  the  contiguous  sea  as  is  necessary  to  protect  it; 
and  whether  that  falls  outside  of  the  three-mile  line,  whether  indeed,  as 
in  the  case  of  the  pearl  tishery,  it  all  falls  outside  of  the  three-mile  line 
or  whether  it  is  prox)erty  that  is  part  of  the  time  within  the  three-mile 
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line  and  part  of  tlie  time  without,  it  all  comes  iu  under  the  general  prin- 
ciple, tlie  necessary  principle,  witbont  which  I  have  said  there  would 
be  no  such  property  to  quarrel  over.  As  my  friend  snggests  to  me,  both 
writers  make  a  cardinal  condition  of  the  exhaustibility  of  this  prodnct, 
distinguishing  snch  a  product  as  this  from  those  general  fisheries  that 
are.  as  far  as  we  know,  practically  inexhaustible. 

Then  there  is  a  passage  from  Valin,  a  French  writer,  which  is  cited 
at  page  188,  which  may  usefully  enough  be  referred  to  in  this  connec- 
tion, though  it  is  quoted  for  another  purpose.  When  we  come  to  dis- 
cuss the  question  of  the  Newfoundland  Fisheries  that  have  been  spoken 
of  before  in  this  argument,  it  will  be  seen  that  this  passage  from  Vattel 
was  quoted  in  that  discnssion  as  giving  to  fireat  Britain  the  exclusive 
control  over  those  fisheries,  extending  very,  very  far  out  into  the  ocean 
in  all  directions  from  the  coast.  It  is  in  that  connection  that  this  from 
Yalin  is  quoted. 

As  to  the  riglit  of  lishiug  upou  the  bank  of  Newfoniulland,  as  tliat  island  which 
is  as  it  were  the  seat  of  this  iishery  then  belonged  to  Fiance,  it  was  so  held  by  the 
French  that  other  nations  could  naturally  lish  there  only  by  yirtue  of  the  treaties. 

How  far  out  that  was  we  shall  see  when  I  come  to  deal  with  the 
subject. 

This  has  since  changed  by  means  of  the  cession  of  the  island  of  Newfoundland 
made  to  the  English  by  the  treaty  of  Utrecht;  but  Louis  XIV,  at  the  time  of  that 
cession,  made  an  express  reservation  of  tlic  right  of  fishing  upon  the  bank  of  New- 
foundland, in  favor  of  the  French  as  before. 

It  will  be  seen,  as  the  context,  I  think,  is  read  from  this  book,  from 
the  construction  that  has  been  put  npon  this  many  times  when  it  has 
been  cited  in  similar  controversies,  that  Vattel  never  has  been  under- 
stood as  merely  assuming  that  the  nation  had  a  certain  territorial 
jurisdiction  outside  of  the  land,  which  nobody  denies,  but  he  asserts 
that  irrespective  of  that  it  may  exercise  a  control  over  this  sort  of 
product  under  those  conditions  and  under  those  circumstances. 

Now  is  there  any  authority  the  other  way!  Flave  my  learned  fiiends 
in  the  exhaustive  and  veiy  able  argument  of  this  case,  both  in  writing 
and  orally,  which  the  Tribunal  have  had  the  advantage  of  hearing, 
jnoduced  anything  on  the  other  side?  Is  there  some  writer  on  inter- 
national law  who  has  declared  somewhere,  that  this  right  does  not 
exist?  Is  there  any  writer  or  any  Court  to  be  found  to  assert  that  in  ])rop- 
erty  situate  like  this  to  wiiich  Vattel  refers,  the  right  of  protection 
terminates  at  thiee  miles  or  at  a  cannon  shot  or  at  any  other  sj>ecilied 
distance?  Why  yes,  tliere  are. jurists  who  have  had  the  high  honour 
of  being  cited  by  the  distinguished  counsel  of  a  great  inition;  there  is 
a  maJi  wlio  writes  for  a  nt^wspaper  in  America,  wiio  is  biought  forward 
as  a  Jurist,  who  has  been  a  steadfast  volunteer  champion  to  the  extent 
of  his  capacity,  of  the  ISritish  side  (d  the  case,  from  the  beginning,  on 
every  single  i)oint  that  has  l>e(Mi  discussed.  He  is  an  autlioiity  for  my 
learned  friends,  not  only  on  this  impoitant  point  of  international  law, 
but  on  every  (dlier  (|nesti(»n  that  lias  been  ]»ro|)ose<l  in  thecours(M»f  this 
<iis))nte.  What  his  motives  are  may  be  conjectured.  I  do  not  know 
anytliing  aljout  them,  ami  I  do  not  know  anything  al)out  him.  lie  is 
not  a  lawyer,  and  who  and  what  he  is,  and  wlietlier  his  name  is  a  nom 
de  })htme  or  not,  I  do  iK)t  know  . 

There  was  a  very  cehd)raled  Ivngh'sli  ,lndge  who,  in  one  of  liis  jiulg- 
nn-nts,  declared  that  reading  and  wiiting  came  by  initure;  if  he  had 
lived  a  little  later  he  might  have  added  international  law  to  the  cate- 
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gory.  That  is  a  subject  on  which  a  great  many  people  are  able  to 
enlighten  the  world,  without  having  had  the  advantage  of  any  previous 
education.  Problems  that  occasion  grave  diiiicnlties  to  great  lawyers 
and  judges,  they  are  able  to  dispose  of  in  a  very  sliort  time.  Then 
there  is  another  young  gentleman  who  has  written  an  argument  and 
printed  it  to  the  same  effect.  I  have  not  the  pleasure  of  knowing  him. 
These  productions  are  about  as  much  authority,  I  was  going  to  say, 
though  they  are  really  far  less  authority  than  the  arguments  of  my 
learned  friends;  the  difference  being  that  the  arguments  of  my  learned 
friends  come  from  gentlemen  eminently  qualified  to  make  them,  instead 
of  from  those  who  are  not  qualified  at  all. 

Then  it  is  said  that  my  friend.  President  Angell,  of  the  University 
of  Michigan,  a  gentleman  of  very  high  standing,  in  a  magazine  article 
has  said  that  we  have  no  such  right.  President  Angell  is  not  a  law- 
yer, and  has  had  no  opportunity  to  see  the  United  States  Case,  or  to 
know  on  what  ground  we  put  it,  or  what  the  facts  are.  I  should  be 
very  willing,  with  those  additional  advantages,  to  submit  this  Case  to 
his  judgment.  He  would  frankly  say  probably,  if  he  were  enquired  of, 
that  this  was  a  casual,  superficial  expression  upon  a  subject  he  had  not 
examined,  with  which  he  was  not  familiar,  and  in  which  he  had  assumed 
as  true  what  had  been  so  largely  claimed  on  the  part  of  Canada  at 
least,  if  not  of  Great  Britain.  If  we  were  going  into  pami)hlet  litera- 
ture on  this  subject,  I  would  rather  commend  an  Article  that  has  more 
recently  appeared  from  Mr.  Tracy,  a  very  eminent  lawyer,  in  the 
"North  American  Eeview",  which  I  have  seen  since  I  came  here;  and 
an  Article  by  Mr.  Slater,  one  of  the  most  eminent  of  British  Naturalists, 
in  the  "  Nineteenth  Century",  which  came  out  pending  my  learned 
friends'  argument  on  the  other  side.  If  these  are  the  sources  to  which 
we  are  to  go,  I  think  the  weight  of  the  magazine  literature  will  be 
found  to  be  as  much  against  my  learned  friends  as  authorities  of  a 
higher  character.  With  those  exceptions,  if  we  have  misread  Vattel 
andPiilTendorf,  no  other  writer  is  produced  to  show  it;  no  writer  who 
has  put  a  different  construction  on  those  passages;  no  writer  who  has 
affirmed  the  rule  of  law  to  be  different  jfrom  what  we  affirm  it  to  be 
here.  It  is  to  such  sources  as  that  that  my  learned  friends  have  to  go 
for  what  is  called  authority. 

Now,  it  cannot  be,  at  this  age  of  the  world,  that  in  respect  of  prop- 
erty of  this  kind  contained  in  many  seas,  on  many  shores,  the  question 
of  the  legal  right  of  the  nation  to  v>iiich  it  appertains  to  enjoy  and 
protect  it  can  be  new.  It  may  be  new  as  applied  to  the  seals,  or  it 
may  not.  It  cannot  be  new  in  the  sense  in  which  Vattel  and  Puffen- 
dorf  discussed  it.  It  can  be  found  out  one  w^ay  or  the  other,  and  if  we 
are  wrong,  certainly  the  learning  and  diligence  of  my  learned  friends 
must  be  able  to  show  it. 

As  I  remarked  the  other  day,  the  title  of  a  nation  comes  by  pos- 
session and  assertion,  where  that  possession  and  assertion  does  not 
controvert  a  riglit  of  another  nation,  or  any  established  principle  of 
international  law  that  is  founded  upon  the  rights  of  another  nation. 
It  is  possession,  and  assertion,  in  every  case,  as  will  be  seen  when  we 
refer  again  to  the  cases  presented  to  you  in  the  opening,  that  the  title 
of  the  nation  stands  on.  They  required  no  conveyance  from  anybody. 
They  made  no  treaty  with  anybody.  In  every  case  they  stretched  out 
the  hand  of  the  national  power  and  took  jpossession  of  the  adjacent 
product,  and  proceeded  to  husband  it  and  improve  it,  and  to  give  the 
world  as  well  as  themselves  the  benefit  of  it.     If  any  nation  had  a 
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better  right,  that  step  ou  the  part  of  the  nation  tliat  appropriated  it 
would  luive  been  open  to  question,  and  would  have  been  made  the  sub- 
ject of  controversy.  If  they  had  ii])propriated  what  belonged  to  some- 
body else,  their  appropriation  would  have  been  open  to  challenge,  and 
would  have  beeu  challenged.  If,  on  the  other  hand,  they  had  appro- 
priated only  that  which  was  the  common  property  of  all  mankind,  still 
more  would  their  appropriation  have  been  successfully  resisted  and 
challenged  by  those  who  had  an  interest  in  doing  it,  who  desired  to 
avail  themselves  of  their  right  to  participate.  When  the  United  States, 
therefore,  in  appropriating  this  territory  to  the  protection  of  the  seals 
and  in  founding  this  industry  upou  it,  have  so  taken  possession  of  it 
and  asserted  the  title  ou  which  the  existence  of  this  herd  depends,  the 
question  is,  what  right  of  maidcind  have  they  invaded  f  It  can  only 
be  the  right  of  mankind  to  exterminate  that  race  of  animals,  because 
tliey  cannot  participate  in  it  on  the  sea  without  doing  so.  If  it  were 
possible  for  the  rest  of  the  world  to  come  and  avail  themselves  of  what 
is  called  xiehigic  sealing  of  this  herd  and  not  exterminate  it,  then  the 
argument  of  the  other  side  would  have  the  advantage  of  being  placed 
not  upou  the  right  of  exterminatiou,  but  upon  a  right  of  participation 
in  what  they  say  is  open  to  all  the  world.  But  that  is  impossible,  as 
I  shall  show  more  clearly  when  I  come  to  deal  with  the  evidence. 

When  the  United  States  stretches  out  its  arm  aud  takes  possession 
of  this  property,  this  herd  or  this  interest — which  appertains  to  their 
territory,  is  produced  there  and  would  })erish  there — takes  care  of  it 
and  ])rotects  it  and  founds  this  industry  ui)on  it,  and  asserts  its  title, 
then  when  the  individuals  who  challenge  th.at  come"  forward  and  say 
Ave  are  assuming  a  title  to  what  belongs  to  the  Avorld,  and  are  shutting 
them  out  from  a  particii)ation  in  what  as  a  part  of  the  freedom  of  the 
sea  belongs  to  all  mankind 5  I  say,  "What  is  it  you  propose  to  do? — 
what  do  you  want  to  do?  We  want  to  take  these  seals,  indiscrimi- 
nately in  the  watei'.  Can  you  distinguish  between  sexes"?  ISTo.  Do  you 
attenii)t  to  distinguish?  No,  because  it  would  be  of  no  use."  What 
is  the  result  of  that?  The  result  would  be  that  before  tive  years  the 
seals  would  have  ])erished  off  the  earth.  Kow  upon  the  proposition  of 
my  learned  friend,  international  law  is  on  that  side.  International 
law  provides  by  a  principle  founded  u])on  wrong  and  not  ui)on  right, 
enunciati'd  nowhere,  by  no  writer,  ai>])lied  in  no  other  instance  that  we 
hear  of  in  the  history  of  the  wftrhl — international  law,  this  subtle 
essence  that  only  exists  for  mis(;hief  and  can  be  traced  to  no  fouiula- 
tion  of  right,  stej)S  in  now  and  says  we  cannot  assert  our  right  to  this 
l)roi)erty  on  tiie  jtart  oi'the  I'niled  Slates  (Joveiiiment.  It  is  the  right 
of  mankind  to  e.\lerniiiiate  it,  an<l  (herefore,  if  tliere  is  a  little  kiiot  of 
ad\eiitnreis  anywheic,  wiu)  <lesire.  to  enil>ark  in  that  business,  the 
(lovernnient  must  retire,  and  extermination  nnisi  tal<e  place. 

1  say  that  stands  upon  no  authority;  it  is  Justilied  l)y  no  writing  in 
any  book  tliat  wouhl  rec,ei\e  a  moment's  attention  by  lawyer  or  Judge. 
It  is  Jush'lied  by  no  juactice  that  ever  prevailed;  bur  is  contradicted 
by  all  practice  tliat  ever  was  known  ;  it  rests  u])on  nothing, — upon  no 
reason  that  can  be  stated.  JMy  le;iine(l  IViend  criticised  my  associate, 
Mr.  Cartel',  for  saying  tliat  the  right  of  the  (lovernnient  to  avail  itself 
of  this  industry  dej>eiids  upon  the  fact  that  they  could  so  administer  it 
as  to  preserve  it  for  inanlcind,  at  the  suiiie  time  giving  mankind  and 
themselves  the  benefit  of  the  product.  Tliat  surprised  my  h'arned 
friends.  Their  ca|)acity  for  surprise  is  large;  and  I  liave  noticed  some- 
times that  their  surprise  at  i)roiJOsitionH  advanced,  was  in  the  direct 
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ratio  of  their  inability  to  answer  them.  When  a  proposition  is  stated 
that  cannot  be  answered,  my  learned  friends  say,  "Are  we  to  regard 
that  as  serious?  Do  yon  mean  to  persist  in  it  after  you  have  been 
informed  in  the  British  Counter  Case  that  it  is  wrong?"  Well,  when 
they  are  apprised  that  we  should  venture  to  persist  in  it  till  we  heard 
the  answer  to  it,  that  occasions  reiterated  and  additional  surprise.  Now, 
if  you  do  not  like  my  brother  Carter's  reason,  if  that  is  not  sufficient, 
what  is  the  reason  on  which  this  case  must  be  determined?  On  what 
ground  does  your  proposition  stand?  Here  are  two  propositions  that 
are  directly  opposed  to  each  other 5  one  of  them  must  stand  to  the 
exclusion  of  the  other. 

The  proposition  on  our  side  is  that  the  nation  to  which  such  a  prop- 
erty ai)pertains,  where  it  belongs,  and  is  produced,  which  can  alone 
administer  it,  and  which  has  at  labour  and  expense  and  through  a  long- 
period  of  time  established  that  industry,  has  a  right  to  it  by  the  prin- 
ciples of  international  law. — Their  proposition  is  that  it  belongs  to  such 
portions  of  mankind, — 1083  people,  I  believe  my  brother  Eobinson  says 
constitute  mankind  in  this  case, — that  it  belongs  to  such  portion  of 
mankind  as  want  to  use  this  property  in  a  way  that  is  certain  extermi- 
nation. 

Now,  there  is  where  we  are  at  issue  exactly.  Wheu  we  ask  our 
learned  friends:  has  this  been  established  by  authority,  so  that  we  are 
too  late  in  setting  forth  our  proposition?  We  are  referred  only  to  one 
or  two  newspaper  writers.  Wheu  we  ask  for  the  practice  and  usage, 
which,  in  another  part  of  this  case,  we  are  told  by  my  learned  friend 
constitute  international  law  and  is  indispensable  to  it,  you  tind  the 
practice  of  the  whole  world  is  the  other  way.  In  every  case,  when  we 
get  down  to  fundamental  principles  and  ask  for  the  right  on  which  it 
stands,  what  have  they  to  say?  Sir,  I  resjiectfully  say,  as  I  said  in  the 
outset,  the  statement  of  this  proposition  either  to  a  legal  mind  or  to  a 
mind  possessed  of  any  sense  of  justice,  is  its  argument; — there  is  noth- 
ing to  add  to  its  statement;  the  answer  to  it  may  be  demanded,  and 
until  that  answer  is  forthcoming  surely  there  is  nothing  more  to  be 
said. 

I  do  not  propose  in  the  review  I  am  about  to  make,  somewhat  rap- 
idly, of  the  various  instances, — all  the  instances  in  the  history  of  the 
world  that  we  know  anything  about  property  similarly  situated, — to 
spend  a  great  deal  of  time,  because  this  has  been  presented  by  my 
associate  in  the  opening,  and  it  certainly  is  not  necessary  for  me  to 
repeat  what  has  been  already  said  at  the  risk  of  not  repeating  it  as 
well;  but  I  want  to  review  them  in  order  to  give  point  to  what  I 
have  said  in  respect  to  the  argument  on  the  other  side,  and  in  respect 
to  the  practical  application  to  these  principles. 

The  tirst  one  is  that  of  the  Ceylon  Pearl  Fisheries.  They  extend 
from  6  to  21  miles  from  the  shore,  outside  entirely  of  any  jurisdictional 
line.  There  is  not  an  oyster,  as  far  as  I  understand,  within  6  miles  of 
the  shore.  By  various  Statutes,  and  most  just  and  proper  Statutes, 
throughout  a  very  long  period  of  time  (I  will  not  undertake  to  say  how 
long.)  but  it  is  said  in  the  British  Argument  "from  time  immemorial," 
and  I  presume  that  expression  is  correct,  these  Fisheries  have  been  reg- 
ulated and  ])rotected,  and  exclusively  enjoyed  under  the  British  Gov- 
ernment or  its  Colonies.  Not  a  pearl-oyster  was  ever  taken  there,  so 
far  as  we  have  any  reason  to  believe,  by  any  man,  except  subject  to 
those  Eegulations, — and  not  an  instance  has  been  produced  of  any 
ship  or  any  individual  ever  attempting  tt^  interfere  with  them. 
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Now  let  me  suppose  tbat  some  sliarp  American  should  fit  out  a  fish- 
ing- fleet,  and  go  there  in  pursuance  of  the  rights  ot  mankind,  and 
begin  taking  up  tlio.^e  oysters  in  defiance  of  the  regulations  by  which 
alone  they  are  protected  from  extermination — in  defiance  of  laws  which 
prevent  British  subjects  at  least  from  interfering  with  them  in  a  man- 
ner that  is  not  consistent  with  their  protection.  The  commander  of  this 
expedition  is  asked:  "What  are  you  proposing  to  do  here'"?  "We  are 
proi)osing  to  take  up  pearl  oj^sters  and  we  have  come  out  to  make  a 
profit ".  Take  them  up — how?  "Why  as  we  get  them  ".  "At  any  par- 
ticular time"?  "Xo,  at  any  time".  "In  any  particular  way"?  "iSTo,  in 
any  way  we  can  get  them".  "Are  you  aware  that  that  would  result  in 
the  speedy  destruction  of  the  whole  product"?  "V>"ell  we  do  not  care 
anything  about  that.  Let  the  ladies  go  without  their  pearls.  What 
consequence  is  it  if  they  are  exterminated  ?  It  is  a  small  matter.  And 
any  how,  I  am  here  on  the  i)art  of  mankind:  you  have  no  control  over 
the  liigh  sea:  we  are  exercising  the  right  of  fishing  on  the  high  seas 
free  to  all  mankind". 

What  does  anybody  suppose  would  take  place? — That  Great  Britain 
would  stand  back  and  bow  in  deference  to  those  rights  of  mankind  and 
permit  that  fishery  to  be  exterminated?  Will  any  man  say  that  a 
(iovernmeiit  ought  to  do  so?  Does  anybody  sui)pose  that  it  would  do 
so?     Wliy  the  question  answers  itself. 

What  is  tlie  answer  in  the  British  argument  to  this?  It  is  said  in 
the  i)rinted  argnment  by  my  friends:  "The  right  to  these  pearl  fish- 
eries out  in  the  sea  has  been  recognized  from  time  immemorial  by  every 
body  ".  Tliat  is  i)recisely  what  we  say.  It  belonged  to  you  from  time 
immemorial,  and  it  has  been  well  recognized,  and  all  the  nations  of  the 
earth  have  agreed  to  recognize  it  so  far  as  can  be  shown  bj^  their 
abstaining  from  interference.  You  have  had — you  have  been  permitted 
to  have — by  the  acquiescence  <»f  all  nations,  this  property:  you  bring 
yonrself — fin  fact  this  illustration  is  given  by  A'attel) — exactly  witliin 
the  princii)h' — you  bring  yourselves  within  analogous  usages,  when  you 
inform  this  fleet  of  fiua.n  pirates  tliat  come  there  I'or  the  purpose  of 
destroying  this  industry  with  its  means  of  livelihood  for  those  engaged, 
witli  its  ])rolits  to  the  (Jovernment.  Suppose  that  the  case  in  this 
Aibitration  between  (4reat  liritain  and  the  Tnited  Slates  was,  that 
the  United  States  claimed  that  tlie  British  (Jovernment  slumld  pay 
for  fishing  vessels  fitte<l  out  by  the  United  States  to  go  and  prey 
npon  this  ])earl  llshery  at  the  risk  of  exterminating  it;  and  sui)pose 
(ireat  Britain  had  done  what  she  certainly  would,  and  ougiit  to 
have  done  when  those  people  announced  the  ])urpose  of  their  i)re8- 
en<;e  there — had  taken  the  ship,  carried  it  in  and  confiscated  it  under 
the  provision  of  the  laws  ma<le  tlirre  and  in  force  for  that  imr[)ose, 
and  the  Tnitcd  States  calls  upon  Great  Britain  (as  they  call  upon 
ns  in  this  case),  to  p;iy  foi-  vessels  seiz(!d  in  sucli  (ishing;  su])i)ose 
that  to  be  the  (|ncstioii  addicssed  to  this  '^i'rihunal,  and  we  to  become 
the  advocates  of  th(^  rights  of  mankind  in  the  open  sea  and  ask 
an  award  that  vessels  there  for  that  avowed  purjtoseand  with  thatcer 
tain  result  and  seized  hy  the  r.iitish  (lovernment  in  i)ursuanceof  stat- 
utes long  in  I'orce,  and  well  known  to  all  the  world  should  he  paid  for, 
I  should  like  to  know  what  d<'cision  would  he  expected  from  this 
Tribunal  in  that  case?  i  should  like  to  know  what  mendter  of  this 
Tribunal  would  entertain  that  ]»roposition  (or  one  singl<>  moment;  and 
yet  it  stands  upon  everything  that  can  be  invoked  in  favour  of  the 
propositions  of  my  learned  friends  in  respect  of  the  seal.     I'hat  is  to 
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say,  it  would  stand  upon  a  general  dissertation  on  tlie  freedom  of  the 
piea,  and  the  right  of  lishing  as  a  i^art  of  the  freedom  of  the  sea,  and 
upon  this  favourite  proposition  of  my  learned  friends  that  they  recur  to 
with  so  much  pleasure — (because  it  seems  more  grateful  to  them  than 
dis(aissing  some  other  propositions  in  the  case) — that  you  cannot  give 
an  extra-territorial  effect  to  municipal  statutes.  That  is  all  very  true 
as  a  general  proposition,  but  not  true  as  applied  to  this  class  of 
cases.  It  is  as  true  in  this  case,  as  it  is  in  the  other  cases  of  the 
Atlantic:  it  is  true  that  the  sea  is  free:  it  is  true  that  fishing,  as  a 
general  rule,  is  one  of  the  rights  of  the  freedom  of  the  sea:  it  is  true 
that  as  a  general  rule  statutes  do  not  extend  in  their  effect  beyond  the 
territorial  jurisdiction  of  the  nation  that  enacts  it.  We  should  have 
the  advantage  in  our  claim  for  payment  for  the  schooners  that  were 
destroying  the  jjearl  fisheries,  of  those  propositions.  Should  we  suc- 
ceed? and  if  we  should  not,  upon  what  principle  is  one  rule  to  be 
ap])ealed  to  in  that  case,  and  another  in  this? 

Kow,  sir,  if  it  were  true  that  those  Pearl  Oysters  had  to  go  ashore 
seven  months  of  the  year  in  order  to  continue  their  species,  and  went 
ashore  upo7i  the  British  territory  for  that  purpose,  would  the  case  be 
any  weaker  ?  Should  we  be  able  to  say  under  those  circumstances  "  you 
could  successfully  maintain  your  right  to  the  oysters,  if  they  had  stayed 
in  the  sea  all  the  time  outside  your  jurisdiction,  but  if  they  went  on 
land  and  propagated  there  you  could  not'"? 

Senator  Morgan. — Does  the  British  Government  get  any  revenue 
from  these  fisheries? 

Mr.  Phelps, — I  do  not  know.  I  suppose  they  do.  I  take  it  for 
granted  that  they  do,  or  they  would  not  regulate  them  by  public  enact- 
ment. 

Sir  Charles  Russell. — I  do  not  speak  with  certainty,  but  I  believe 
not.     If  you  think  it  material  we  can  enquire. 

Mr.  Phelps. — I  do  not  speak  with  certainty.  I  supposed  they  did, 
but  I  do  not  really  know. 

Senator  Morgan. — The  American  government,  of  course,  get  a  reve- 
nue from  the  product  of  the  fur-seals,  and  they  are  made  the  instrument 
of  profit  there  to  that  extent. 

Mr.  Phelps. — That  is  a  view  of  the  case  I  am  coming  to  pretty 
soon.  I  had  supj)osed  that  the  British  Government  derived  a  revenue. 
I  may  be  mistaken.  My  friends  would  know  a  great  deal  better  than  I 
should,  but  it  is  not  material  to  my  argument. 

If  you  maintain  the  unquestioned  riglit  of  Great  Britain  in  the  pearl 
fisheries  (which  they  contend  for  in  their  argument  very  properly),  I  ask 
upon  what  ground  you  are  expected  to  discriminate  the  case  of  the  seals 
from  that?  because  when  you  come  to  look  into  the  condition  of  tlie 
animal,  these  animals  who  have  come  on  shore  to  live,  to  propagate,  to 
continue  to  exist,  are  ten  times  as  much  attached  to  the  coasts  as  the 
fish.  If  there  is  any  discrimination  between  the  two  cases  the  case  of 
the  seals  is  ten  times  stronger  than  that  of  the  oyster. 

Then  it  is  said  by  whichever  of  my  friends  is  responsible  for  the 
printed  argument  (and  I  believe  it  is  said  in  the  oral  argument).  "  The 
oysters  are  on  the  bottom  of  the  sea;  the  seals  are  on  the  top.  That 
makes  a  difference".  In  the  first  place,  what  authority  does  that  stand 
on.  When  they  set  up  a  distinction  that  has  no  reason  for  it,  and  no 
sense  in  it,  why,  if  it  exists,  it  exists  as  a  technical  rule  that  is  estab- 
lished by  authority,  and,  therefore,  must  be  regarded.  Is  there  any 
authority  for  it?    Is  there  a  line  from  anybody  who  wrote  before  this 
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arguineiit,  to  explain  to  us  why  it  is  that  there  is  a  difference  between 
a  product  of  that  sort  on  the  bottom  of  the  sea,  and  on  the  surface? 
Suppose  seals  propagated  on  the  bottom  of  the  sea  instead  of  going 
aslKire,  would  they  concede  that  we  should  be  any  better  oft"?  Suppose, 
in  the  nature  of  these  animals,  when  they  came  in  they  went  to  the  bot- 
tom within  three  miles  and  their  young  were  born,  nurtured  and  raised 
there,  would  that  make  a  case  in  our  favour  that  we  have  not  now?  Or 
suppose  on  the  other  hand,  as  I  said  just  now,  that  oysters  went  ashore 
for  this  purpose.  Why,  it  is  very  apparent  that  it  is  not  a  difference 
that  could  touch  the  principle?  That  is  not  a  difference  that  there  is 
any  sense  in.  It  is  not  a  difference  that  was  ever  heard  of  before,  as  far 
asVe  may  infer  from  the  absence  of  any  authority  being  cited,  in  favor 
of  it. 

In  answering  Senator  Morgan's  question  Mr.  Foster  puts  into  my 
hands  one  of  the  Acts  with  regard  to  the  Pearl  Banks  of  Ceylon,  It 
is  called  Regulation  Xo,  3,  of  1811. 

Mr.  Justice  Harlan. — Where  are  you  reading  from? 

Mr.  Phelps.— Page  401  of  the  first  volume  of  the  United  States 
Appendix.    The  Regulation  is  in  these  words: 

Whcroas  tliere  is  reason  to  srispoct  that  (lox»reclations  are  committed  in  the  Pearl 
Banks  of  this  Island  hy  l)oats  and  otlier  vessels  freqnentiujx  those  places  in  the  calm 
season,  ivithoiit  any  necessity  or  lawful  canse  for  being  in  that  situation. 

For  the  ])r()tection  of  His  Majesty's  i)roperty  aud  revalue,  His  Excellency  the 
Governor  in  Council  is  i>leased  lierehy  to  exact  and  declare: 

Then  follows  the  Regulation. 

That  if  any  l)oat  or  otlier  vessel  shall  heroaitor,  beiweo.n  the  10th  of  January  and 
the  end  of  Ai)ril,  or  between  the  1st  of  October  and  the  end  of  November  in  any  year 
be  found  within  the  limits  of  the  pearl  banhs,  as  described  in  the  schedule  hereunto 
annexed,  ancliorinq;  or  hoveriiitc  and  not  proceeding  to  her  proper  destination  as  wind 
ami  weather  may  permit,  it  shall  be  lawful  for  any  person  or  persons  holding  a  com- 
inission  or  warrant  from  his  excellency  tlie  Governor,  for  the  purpose  of  this  Regu- 
lation to  enter  and  seize  such  boat  or  other  vessel,  and  carry  the  same  to  some 
convenient  ^lortor  ]ilacein  this  island  for  prosecution.  And  every  such  boat  or  other 
vessel  is  luufby  dcchired  liable  to  forfeiture  by  senteiu-e  of  any  court  haviug  revenue 
iurisdiction  of  suflicient  anmunt,  and  shall  l)e  condeuiued  accordingly;  two-thirds 
thereof  to  the  use  of  his  Majesty  iuid  one  third  to  the  jierson  seizing  or  prosecuting, 
nul(!ss  such  boat  or  other  vessel  shall  have  been  forced  into  th<!  situation  aforesaid 
by  accident  or  other  necessary  cause,  the  proof  whereof  to  be  on  the  party  alleging 
Buch  defence. 

Senatoi-  Morgan. — That  is  a  sort  of  i)ri/e  jurisdiction. 

Mr.  PiiKLi'S.— Yes  that  is  what  would  hapjien  to  the  vessel  of  another 
nation  that  went  in  there  in  the  proliibited  time,  and  intended  to  make 
a  temjiorary  ]>rofit  out  of  tlic  jicarl  oysters,  tliat  would  destroy  the 
animal  ilsell*.  and  the  induslr.\. 

Arc  we  lo  understand  that  ilie  meaning  of  tiiat  statute  is  that  if  any 
British  sul)j<'(t  violates  it  his  v<'ssel  sliall  l)cforreited,  but  it  is  a  nullity 
to  all  the  rest  of  tlie  world;  and  therefore  if  a  British  subject  Avill  go 
and  register  his  vessel  under  (lie  laws  of  some  oilier  nation,  tliat  will 
give  him  that  juivilege;  tliat  he  may  come  there  with  imi)unity,  just  as 
tiiese  renegade  Americans  are  doing,  undei- 1  he  ]>ro<eel  ion  of  the  British 
flag  in  the  destruction  of  these;  seals,  to  commit  what  wouhl  be  an 
indictable  offence  if  it  wer<;  not  und(M-  that  ]»rotection.  Is  that  the 
meaning  of  that  statule?  Is  that  what  my  learned  friends  desire  us 
to  infei- from  this  technical  argument  as  to  the  geneial  a])i)li<',ability  of 
statutes,  that  tlie  real  reading  of  that  statnte  is  that  if  any  i>erson, 
under  the  British  flag,  should  (h  picdat*'  ujion  Ihese  oysters  within  the 
prohiluted  time,  his  vessel  is  liable  to  seizure  and  confiscation;  but  if 
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lie  came  there  under  any  other  flag  in  the  world  that  he  could  get  the 
use  of,  whether  it  is  his  own  or  not,  then  he  may  exterminate  them  at 
pleasure. 

Senator  Morgan. — It  could  not  be  meant  as  a  hovering  provision. 

Mr.  Phelps. — One  would  think  not.  The  laiiguage  is  broad  enough. 
I  shall  have  occasion  pretty  soon,  in  another  connection,  to  consider 
exactly,  what  is  the  meaning  of  such  a  statute.  I  am  now  upon  the 
general  subject.  Have  they  shown  us  that  in  this  case,  or  in  any  other 
of  those  that  have  beeu  referred  to,  and  that  I  shall  refer  to  again, — 
have  they  shown  us  that  in  any  case,  either  that  an  individual  has  been 
permitted  with  impunity  to  violate  any  statute  made  for  the  protection 
of  any  such  product,  or  that  any  nation  in  the  world  in  diplomatic  cor- 
respondence, or  in  any  other  way,  has  challenged  the  right,  or  asserted 
the  right  of  its  citizens  to  go  and  participate  in  it.  It  is  the  usage  and 
custom  of  nations  that  my  friend  says  makes  international  law;  and  it 
undoubtedly  does  when  such  usage  and  custom  have  beeii  sufficiently 
expressed,  and  it  can  only  be  expressed  by  acquiescence.  Undoubt- 
edly, on  a  point  where  the  usage  and  custom  of  nations  can  be  regarded 
as  established,  he  is  quite  right  in  saying  that  makes  International 
law,  and  may  make  it  to  such  an  extent  that  you  can  not  countervail  it, 
even  upon  strong  moral  considerations.  We  are  not  now  engaged  in  the 
discussion  of  the  general  principles  of  the  extent  and  applicability  of 
particular  statutes,  whether  they  are  or  are  not  sometimes  defensive 
regulations,  whether  they  may  or  may  not  be  extended  beyond  the 
three  mile  line.  That  is  not  the  point.  What  is  the  usage  and  custom 
of  nations  in  practice,  in  point  of  fact,  in  regard  to  property  of  this 
kind  under  similar  conditions — weaker  always — but  similar"?  Now  I 
repeat  the  question : 

Instead  of  tliis  argument  on  the  general  propositions  that  nobody 
denies,  and  that  is  perfectly  foreign  to  anything  we  have  before  us, 
have  they  shown  us  the  case  in  any  of  these  countries  who  have  asserted 
such  rights  in  which  any  individual  belonging  to  another  country  has 
been  permitted  to  transgress  it,  or  any  nation  has  challenged  their  right 
to  forbid  it?  I  go  further:  have  they  shown  that  in  addition  to  all  these 
instances,  which,  as  I  said,  comprehended  every  case  of  such  property 
that  we  know  of,  now  existing  in  this  world,  have  they  been  able  to  say 
"in  another  country  that  you  have  not  mentioned,  in  respect  of  another 
class  of  similar  proi^ertj"  which  you  have  not  brought  forward,  a  nation 
which  has  undertaken  to  protect  it  and  build  up  an  industry  upon  it, 
has  found  itself  incapable  of  enforcing  its  rights,  and  has  permitted 
foreigners  to  come  there  and  invade  it  to  the  extent  of  destruction,  or 
to  any  extent  at  all.  Have  they  found  such  an  instance?  Not  one. 
Starting  with  my  learned  friend's  proi^osition,  that  it  is  the  usage  of 
nations,  just  or  unjust,  right  or  wrong — that  makes  international  law — 
tliat  it  is  of  no  use  to  talk  about  the  principles  of  justice,  of  right, 
of  the  fundamental  ideas  that  underlie  the  law,  the  necessity  of  man- 
kind, the  policy,  tlie  comity  of  nations — the  point  is  Avhat  the  usage 
of  nations  has  been,  we  undertake  to  show  (and  there  is  no  contradic- 
tion in  the  evidence  in  this  resi)ect)  what  the  usage  of  nations  has 
been  in  every  similar  case  that  we  know  of.  Do  they  produce  any 
other  case  establishing  a  different  precedent?  Kot  one.  But  they  say: 
"statutes  do  not  oijerate  beyond  the  jurisdiction  of  the  country  that 
enacts  them  ".  Does  the  power  of  the  country  (call  it  by  what  name 
you  please),  operate  to  the  extent  of  protecting  this  industry  whether 
it  is  inside  of  the  three-mile  line  or  not?    That  is  the  question.    Now 


ORAL    ARGUMENT    OF    HOX.  EDWARD    J.  PHELPS.  89 

wLat  is  the  teclinical  effect  of  a  statute.  What  lias  been  tlie  actual 
effect  of  such  statutes,  for  the  one  hundred  years  or  more  that  they 
have  prevailed  in  all  parts  of  the  earth.  My  learned  friend  who  just 
uow  was  so  clear  that  the  passage  from  Yattel,  that  I  began  by  read- 
ing this  morning,  applied  only  to  the  three-mile  limit,  forgot  for  the 
moment  that  they  have  cited  that  very  i)assage  in  the  printed  argu- 
ment in  support  of  their  right  to  protect  those  Pearl  Fisheries  20  miles 
out  at  sea.  ^ly  friend  cites  the  same  passage  that  I  have  read  as  show- 
ing that  their  right  to  the  Pearl  Fisheries  is  unquestionable.  But  this 
morning  he  inlorms  us  that  Yattel  is  veij  clearly  applying  it  only  to 
the  three-mile  limit. 

Sir  Charles  IU^ssell. — I  was  not  referring  to  that  passage  in  the 
observation  I  made. 

Mr.  Phelps. — That  passage  was  the  only  subject  of  discussion  at 
the  time. 

Sir  Charles  Russell. — They  are  not  in  the  same  section  at  all — 
not  in  the  same  connection. 

Mr.  Phelps. — I  am  referring  to  the  passage  that  I  read  from  the 
United  States  Argument  this  morning,  being  one  section  and  a  part  of 
the  next  section,  and  the  (luestion  arose — it  was  suggested  by  his  Lord- 
ship, that  perha]>s  that  Yattel  meant  to  say  that  the  right  was  exclu- 
sive within  3  miles.  That  was  the  point,  and  my  friend  says  that  is 
what  it  means,  and  that  the  context  shows  it;  and  yet  in  the  British 
Argument,  at  page  51,  you  will  lind  this  very  passage  referred  to  in 
support  of  the  claim  they  there  make  that  their  right  to  the  Pearl 
Fislieries  which  they  have  had  from  time  immemorial,  is  unquestioned; 
and  they  give  there  tlie  very  meaning  and  the  correct  meaning  to  the 
passage  from  Yattel  that  I  gave  it  this  morning. 

Now  my  friends  may  liave  this  one  way  or  the  other.  It  does  not  so 
much  stand 'upon  wliat  Yattel  says,  eminent  as  he  is;  it  is  a  good 
starting  point  to  find  the  pro])Osition  so  felicitously  stated  by  so  great 
a  writer.  Cast  tliat  aside:  what  is  the  usage  of  mankiiul  in  regard  to 
these  various  kinds  of  property?  They  say:  there  is  no  analogy 
between  oysters  and  seals.  Well,  what  is  the  reason  that  tliere  is  not? 
And,  if  there  is  a  difference,  which  way  does  the  difference  make?  Both 
are  marine  products  to  a  certain  extent — the  oysters  exclusively  so. 
Tliey  nev(;r  come  ashore — never  tcmch  the  British  territory:  the  seals 
do  come  ashore,  and  they  must.  Tliey  are  produced  there  and  they 
remain  there  a  considerable  ])art  of  the  time.  Xow  what  is  the  reason 
tliat  tliere  is  not  an  atuilogy?  and,  so  far  as  tlie  analogy  fails,  in 
whicli  is  the  case  the  strongest  for  the  right  of  ])rotection  if  tliere  is  a 
(lilfrrence  between  the  two  cases? 

'I'herc  is  the  case  of  the  Mexican  Pearl  Fisheries.  J  will  not  read 
those;  Statiiti's  again.  They  have  been  read  once,  and  they  are  in 
print  b(!lore  you.  We  know  what  their  elfect  is,  but  I  will  briefly  refer 
to  the  map.  If  y<Mi  will  have  the  Idiuliiess,  Sir,  to  glance  at  the  map, 
it  is  at  page  4.S(}  of  the  first  voIuiik;  of  the  United  States  A])peiidix. 
You  will  see  there  laid  out — (ami  it  has  not  been  (pu'stioned  in  the 
llritish  Counter  Case  that  it  is  hiid  out  correctly) — the  extent  of  the 
I'islieries  that  are  there  iirofected.  Those  red  ami  blue  cojicessions — 
(that  is  the  sjjace  in  which  these  oysters  are  found) — ar(;  each  5  kilo- 
melres  in  width.  The  technical  o])eration  of  these  Statutes  I  will 
consider  by  and  bye;  what  has  tiihrn  place  with  r<'gard  to  those  Fisher- 
ies? Have  they  ever  been  permitted  to  be  invaded  by  the  (iovernment 
of  Mexico  ?    Is  there  proof  that  somebody  has  gone  there  sailing  under 
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the  fljig"  of  manlcind  and  claimed  to  take  a  hand  in  those  Fisheries  in 
the  sea  ontside  of  the  three  mile  limit,  and  that  the  Mexican  Govern- 
ment have  permitted  him  to  do  it;  or  that  any  nation  has  asserted  any 
such  right?  Those  laws  apply  in  terms  to  foreigners,  but  I  lay  no 
stress  ui)on  that.  You  cannot  extend  the  jurisdiction  of  a  statute,  by 
the  Avords  of  the  statute  itself,  beyond  the  power  which  the  nation  has 
to  pass  such  a  statute.  If  a  Statute  does  not  operate  beyond  the  juris- 
diction of  the  country  that  enacts  it,  it  cannot  be  made  to  operate  by 
passing  another  Statute  in  that  country  that  it  shall.  I  lay  no  stress 
(except  for  a  purpose  I  shall  come  to  by  and  bye),  upon  the  fact  that 
many  of  these  statutes — botTi  British  and  Foreign — are  general  in  their 
terms,  and  manifestly  apply,  so  far  as  the  language  goes,  to  foreigners. 
I  am  upon  the  question  of  what  has  taken  place  under  such  statutes. 
International  law  is  not  made  by  any  nation  passing  a  statute — it  is 
the  acquiescence  of  mankind  in  the  assertion  of  a  right  tbat  makes 
International  law. 

'Now  take  the  matter  of  the  Coral  Eeefs.  The  French  law  protecting 
that  product  will  be  found  in  Volume  I  of  the  United  States  Appendix 
page  469.  You  will  find  opposite  page  4(39  on  the  map,  the  area  of  the 
Coral  fisheries  on  the  coast  of  Algeria  which  are  protected  by  the  French 
law.  The  second  article  from  the  Decree  of  the  10th  May  1802  is  quoted 
in  French  at  page  469;  and  the  translation  is  this: 

Upon  the  request  of  the  export  fishermen  of  their  representatives,  or,  for  the  want 
of  them,  of  tlie  syndicates  (organizations)  of  seafaring  men,  certain  fisheries  may  lio 
temporarily  forbidden  over  an  extent  of  sea  situated  lieyond  three  miles  from  the 
shore,  if  such  measure  is  required  in  tlie  interest  of  the  preservation  of  the  bed  of  the 
sea  or  of  a  fishery  composed  of  migratory  fishes. 

You  will  see  on  the  map  the  extent  to  which  that  runs  out,  which  is 
considerable.  I  do  not  know  that  the  exact  figures  are  given — 7  miles 
I  am  told  is  the  extent. 

The  Australian  Pearl  Fisheries  will  be  seen  indicated  in  a  previous 
map  opposite  to  page  468.  You  will  see  how  very  extensive  they  are — 
much  beyond  any  limit  of  territorial  jurisdiction,  and  that  statute  is  by 
its  terms  restricted  to  British  subjects  and  l)oats.  It  has  been  remarked 
upon  by  my  friends  on  the  other  side.  But  there  again  whatever  the 
effect  of  the  statute  may  be,  the  same  question  occurs:  what  has  taken 
place?  Is  that  a  business  that  is  open  to  mankind  at  large?  Has  it 
ever  been  attempted  ? 

The  Italian  Coral  Beds  have  been  referred  to.  The  Coral  beds  of 
Sardinia  and  Sicily,  the  former  from  3  to  15  miles  from  the  land;  the 
latter  14  to  32  miles  from  the  land.  Tlie  maps  relative  to  those  will  be 
found  opposite  pages  470  and  472  s'liowing  tlie  extent  of  these  '' fish- 
eries", if  that  is  a  correct  term.  One  map  is  of  the  coral  beds  of  Sar- 
dinia and  the  other  of  the  coral  beds  of  Sicily.  You  will  see  to  what 
distance  they  extend.  And  those  statutes  are  general  in  their  terms  so 
that  by  the  language  of  the  statutes  they  would  apply  to  foreigners.  It 
was  observed  by  the  Marnuis  Venosta  when  that  was  under  discussion 
before — I  believe  when  ray  associate  was  speaking — that  he  did  not 
understand  those  Statutes  to  apjdy  to  foreigners,  but  that  foreigners  did 
not  go  there.  Well  thatis  the  point  upon  which  I  am  now.  Has  Sicily, 
or  has  it  not,  from  the  beginning,  up  to  now,  successfully  asserted  its 
protection  over  this  property?  Has  any  writer  challenged  it?  Has 
any  nation  challenged  it? 

Passing  from  the  subject  of  coral — we  have  considered  the  pearl 
oysters  and  the  coral — I  believe  I  have  named  all  that  there  are — pass- 
ing to  oyster  beds,  the  British  Fisheries  Act  of  1808  (which  will  be 
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fomid  on  page  457  of  tlie  1st  volume  of  tlie  United  States  Appendix), 
you  will  see,  without  my  stopping  to  reiul  it,  is  very  explicit,  and  is 
bounded  by  lines  which  are  sliown  on  the  nnip  which  take  in  a  very 
great  area  of  the  sea.  They  are  20  miles  out  in  breadth,  and  for  a  long 
distance — some  degrees  of  latitude,  along  the  coast  of  Dublin,  Wicklow, 
and  Wexford  Counties;  and  it  is  provided  there  after  giving  these 
boundary  lines  from  the  eastern  point  of  l^ambay  Island  to  Carnsore 
point  on  the  Coast  of  Ireland  within  a  distance  of  20  miles  from  there 
measured  from  a  straight  line  drawn  as  shown  on  the  map,  that  all  such 
Bye  laws  should  ai)ply  equally  to  all  boats  and  persons  on  whom  they 
may  be  binding.     Then  it  proceeds  in  conclusion  to  say  this: 

It  shall  1)6  lawful  for  Her  Majesty  by  Order  in  Council  to  do  all  or  any  of  the  fol- 
lowiufr  things  namely. 

(a)  To  direct  that  such  Byelaws  shall  be  observed. 

(b)  To  impose  penalties  not  exceeding  twenty  pounds  for  the  breach  of  such  Bye- 
laws. 

(c)  To  apply  to  the  breach  of  such  Byelaws  such  if  any  of  the  enactments  in  force 
resi^ecting  the  breach  of  Regulations  respecting  Irish  Oyster  Fisheries  within  the 
exclusive  fishery  limits  of  the  Britisli  Islantls  and  with  such  modifications  and  alter- 
ations as  may  be  found  desirable. 

(d)  To  revoke  or  alter  any  Order  so  made,  provided  that  the  length  of  close  time 
presrrilied  by  any  such  Order  shall  not  be  shorter  than  that  prescribed  for  the  time 
being  by  the  Irish  Fishery  Oommissiouers  in  respect  of  beds  or  banks  within  the 
exclusive  fishery  limits  of  the  British  Islands.  Kvciy  such  (Jrder  shall  be  binding 
on  all  liritisli  .Sea  Fishing  Boats  and  on  any  other  Sea  fishing  boats  in  that  behalf 
specified  in  the  Order,  and  on  the  crows  of  such  Ijoats. 

Tliere  we  have  in  explicit  terms  that  the  statute  authorises  the  Orders 
in  Council  to  extend  to  everything.  Well,  says  my  friend,  they  have 
not  extended  them.  I  do  not  know  wliether  they  have  or  not.  If  he 
says  that,  I  take  his  statement. 

Lord  IIannen. — Tliat  lequires a  little  explanation.  It  is  only  giving 
the  i)ower  to  the  Crown  by  the  advice  of  the  Privy  Council  to  do  certain 
things  in. certain  events. 

Mr.  I'Hi^i.ps. — 1  am  quite  aware  of  that. 

Lord  Ha^nen. — It  is  a  common  mode.  It  is  only  to  give  tlie  power 
of  exercisi^;  but  of  course  it  has  no  eifcct. 

Mr.  riiELi'S.— T  am  quite  awareof  it.  It  is  a  statute  that  gives  power 
to  issue  Orders  in  (Jounc;!!. 

Now  if  ICngland  lias  not  that  power,  how  can  that  statute  confer  it  by 
Orders  in  Council  ? 

Sir  Charles  Russell. — That  is  explained  in  the  Argument  at 
page  no. 

liord  IlANNEN. —  It  is  to  enable!  the  crown  to  <Miter  into  Conventions, 
and  other  things,  without  thetroubh'  of  going  to  Parliament. 

Mr.  I'liEi.i'S. —  I  sliouhl  have  snid  if  the  remark  liad  not  (;oine  from 
your  Jiordsliip  buf  from  the  argument  on  the  other  side — that  tiiat  was 
a  far-fetched  <-onstruction. 

Lord  Hannen. —  1  am  (uih  telling  von  the  laet;  deal  with  it  as  you 
tliink  fit. 

Mr.  I'liDM'S. — 'llie  sf;itnle  contains  no  such  icteicnce.  The  statute 
is: 

Every  sucli  Order  sliall  ho  l)iMdiiigon  all  I'.rilisli  Sea  Fisliiug  Boats  and  on  auj 
other  Sea  Fishing  I5oals  in  that    liehalf  Hpccifird  iu  the  Onlcr. 

Senator  MoROA^■. —  Has  the  statute  been  re-pealed. 

Ml-.  Phelps. — N(>  not  that  I  know  i»l'.  I  belii've  it  i^^  not  claimed  to 
have  been  re])ealed. 

If  as  is  said  by  my  learned  friends  this  is  the  reason  of  that  statute, 
with  the  extreme  particularity  with  which  English  statutes  are  usually 
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drawn,  I  suppose  it  would  Lave  said  so;  it  would  Lave  said  tLat  it 
sLall  apply  to  auy  lisLing  boats  in  respect  to  wLicL  any  convention 
or  Treaty  may  be  entered  into;  but  we  are  still  sLort  of  tLe  practical 
question;  wluit  Las  become  of  tLe  lisLeries'?  WLile  we  may  be  dis- 
cussiug-  tLe  tecLnical  operation  of  a  Statute  tLat  autLorises  Orders 
in  Council — wLile  we  may  be  considering  wLetLer  in  fact  any  such 
Order  in  Council  Las  ever  been  issued — and  if  my  friends  say  it  Las 
not  I  of  course  take  tLeir  statement  because  tliey  know  very  well — 
wliile  we  are  discussing  tLat,  wLat  Las  become  of  tLe  fisL — tlie 
oysters'?  TLere  again  is  it  sLown,  in  tLis  exLaustive  jireparation,  iLat 
notwitLstanding  tLe  language  of  tLis  Statute  tLe  beds  Lave  been  open 
to  all  tLe  world  up  to  tLe  extent  of  tLe  tLree  mile  limit?  Has  any 
instance  of  auy  infringement  been  sLown,  or  does  tLe  same  conclusion 
come  as  in  every  otLer  one  of  tliese  cases'?  TLe  Government  take  tlie 
business  in  Land  as  tliey  ougLt  to  do — as  tLey  are  bound  to  do  in  jus- 
tice to  tLeir  subjects  and  tLemselves — tLey  take  tLe  business  in  Land 
by  making  a  revenue  and  making  an  industry,  and  tLey  pass  a  statute 
tLat  on  tlie  face  of  it  says  to  tLe  world:  "  Stand  oft";  you  cannot  come 
Lere  witliin  20  miles  and  take  tLese  fisL  ". 

My  friend  says  tLat  tLat  statute  would  not  do  any  good  if  tLe  world 
came.    Did  tLey  ever  come'? 

Has  any  body  attempted  it"?  Has  any  nation  asserted  it,  or  Las  it 
resulted  in  a  comidete  protection  of  tLat  industry?  And  wLat  would 
Lave  Lappened  if  tLey  Lad  come? 

TLe  President. — War.  It  Las  perliaps  not  been  cLallenged,  but  it 
is  a  cL  alien  ge. 

Mr.  Phelps. — Yes,  if  it  can  be  dignified  witL  tLe  name  of  "war"; 
but  it  is  unquestionable  tLat  if  any  foreign  vessel  Lad  undertaken  to 
come  tLere  and  destroy  tLe  flsL,tLat  vessel  would  Lave  been  taken  and 
prevented  from  going  on  in  tLe  business.  If  tLat  is  war,  tlien  call  it  so. 
But  AvLat  nation  would  Lave  backed  up  its  citizens  in  any  sucL  attempt? 
WLat  nation,  I  repeat,  ever  made  sucL  an  assertion?  It  is  tLe  practi- 
cal result  of  tliose  acts  by  tLe  exclusive  acquiescence  of  nations  tLat  I 
am  dealing  witL. 

Tlie  ScotcL  Herring  FisLery  Act  is  a  provision  of  a  very  similar  kind. 
TLe  map  will  be  found  opposit:e  page  45S  of  tLe  1st  volume  of  tlie 
United  States  Ai^pendix,  sliowing  tLe  extent  of  tlie  sea.  It  is  a  very 
large  one  and  covers  a  very  large  tract  of  sea,  extending  some  tLirty 
miles  from  land.  It  applies  in  its  terms  to  "  any  person  ".  My  friend 
says  "any  person"  means  any  person  witliin  tLe  jurisdiction  of  Great 
Britain  and,  for  certain  purposes,  wLen  tLat  language  is  used  in  an 
Act,  tLey  are  undoubtedly  rigLt.  But  Lere  again  comes  tLe  same  ques- 
tion as  to  tLe  ])ractical  result  tLat  Las  taken  place.  I  do  not  know. 
Sir,  tLat,  aside  from  tLese  Herring  Fislieries,  Oyster  Beds,  Pearl  Oys- 
ters, and  Coral,  tLere  is  any  otLer  description  of  proi)erty  now  known 
in  tLe  world  tLat  comes  witLin  tLe  purview  of  tLis  principle,  except  it 
be  tLe  seals. 

Now  wLat  about  tlie  seals?  WLat  is  tLe  protection  tLat  Las  been 
extended  to  tLem?  And  before  entering  upon  tLat  brancL  of  the  sub- 
ject, as  it  is  witliin  two  or  tLree  minutes  of  tLe  time  of  adjournment, 
perliaps  it  would  be  convenient  for  you  to  Lear  me  afterwards. 

TLe  President. — Quite  so, 

TLe  Tribunal  tlien  adjourned  for  a  sLort  time. 

Mr.  Phelps. — I  lioj^e,  Sir,  I  sliall  not  be  found  tedious  in  pursuing 
tLis  line  of  illustration,  or  ratLer  of  Listoric  precedent,  over  wLicli  I 
sLall  pass  as  fast  as  I  can.    I  now  come  to  tLe  particular  point  of  tLe  pro- 
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tection  that  has  been  afforded  to  the  seal  in  the  various  countries, — all 
the  countries  I  believe  in  which  it  is  now  to  be  found,  and  the  conse- 
quence of  the  want  of  it  in  those  countries  in  which  it  formerly  existed 
and  from  which  it  is  now  gone. 

The  trrst  instances  I  shall  allude  to  are  under  the  Imperial  Govern- 
ment of  Great  Britain,  but  in  force  in  its  Colonies.  In  the  1st  United 
States  Appendix,  at  pages  43G  and  437  will  be  found  the  Act  for  the 
protection  of  seals  in  Xew  Zealand — an  abstract  running  through  pages 
43S.  431)  and  440,  and  a  Map.  It  is  said  by  my  learned  friends  in  regard 
to  the  map,  and  I  think  they  are  right  in  tliis  criticism,  that  as  drawn 
it  carries  an  erroneous  impression  of  the  effect  of  the  Act  fixing  the 
boundary  of  the  Province  of  New  Zealand;  that  while  the  map  is  cor- 
rect in  giving  the  linnts  of  latitude  and  longitude  which  are  described 
as  constituting  the  Colony,  that  it  was  not  the  intention  of  the  Act  to 
assert  such  a  jurisdiction  over  all  the  intermediate  sea,  but  only  to 
make  that  a  boundary  so  as  to  include  within  it  all  the  land  and  islands 
with  the  usual  territorial  limits.  Certainly  that  was  not  the  intention 
of  the  gentleman  who  prepared  this  map;  but  I  think  the  observation 
of  my  friend  is  well  founded.  Neither  is  it  in  the  least  material  to  our 
puri)ose,  because  as  I  believe  I  remarked  this  morning',  nothing  can  be 
clearer  than  that  the  jurisdiction  upon  the  high  seas  of  a  country  can- 
not be  arbitrarily  extended  to  geographical  limits,  aside  from  any 
special  necessity  that  would  justify  it,  by  a  Statute  of  that  country. 
So  tliat  if  it  were  true  that  the  Legislature  of  New  Zealand  had  under- 
taken to  assert  that  several  thousand  miles  of  sea,  irrespective  of  any 
particular  puri)oso,  should  be  regarded  as  the  territory  of  New  Zealand, 
tliat  wouhl  no  more  make  it  so  than  it  would  have  followed  if  they  had 
j)asscd  no  such  act  whatever.  But  the  point  is  the  close  protection, 
tlie  very  special  i)rotection  given  by  these  acts,  and  under  Avliich,  on 
the  lace  of  the  act,  any  vessel,  boat  or  crew  are  made  liable  if  found 
within  the  waters  where  the  seals  are.  That  is  the  point  to  which  we 
have  intended  to  invite  attention  by  reference  to  these  Statutes  and 
the  construction  of  the  map. 

Section  4  of  the  act  of  1887  i)rovides: 

If  any  person  rIkiII  be  found  in  tlic  possession  of  any  seal,  or  tlie  nnmanufactiirod 
jiriidiKt  of  any  .seal,  diiiini;  tlic  close  season,  sudi  jiossession  sliall,  for  tlie  jmrjiosea 
of  the  said  act  and  tills  act,  be  deemed  to  be,  in  the  absence  of  satisfactory  evidence 
to  the  contrary,  su  Hi  (lent  proof,  and  so  on. 

Then  section  5  is : 

Any  vessel  or  boat  the  crew  of  which,  or  any  part  of  the  crew  of  which,  shall  be 
enjrajjed  in  ilbvirally  trikinj^  seals,  and  any  vess(>l  or  bf)at  on  board  of  which  any  seals 
so  illr-^:ij|y  tiikiii,  or  tlie  skin  oi',  blubber,  or  other  product  of  a  seal  so  illci;ally 
taken,  sliall  be  found,  sli.'ill,  toijiitber  with  the  boats,  fiirnitnrt?,  and  ajipiuieiiamcs 
of  siK-h  vessel  or  boat  be  forfeited  to  Her  Majesty,  and  shall  be  disposed  of  as  the 
Coinniissioner  may  think  (it. 

Tliere  are  other  \cry  stringent  [)r()visions.  There  is  one  in  section  7 
that  i)rovidcs  in  etfect  that  any  ollicer  of  that  (Jovcrnnuiiit  shall  ha\e 
power  to  enter  upon  and  search  any  vessel  witliin  the  jurisdicti<»n  ol 
the  Government  of  the  C()h)ny  of  New  Zeahuid  for  any  seal  or  tiic 
jirodiict  of  any  seal.  I  need  not  go  through  with  the  details  of  this 
piotection;  it  is  enough  to  say  that  they  are  such  measui-es  as  are  very 
projierly  and  intelh'gently  adopted  by  that  <lovernment  for  the  ju-otec- 
tion  of  tlie  seal,  and  whether  they  are  greater  or  less,  or  right  <U' wrong, 
in  themselves,  does  n(»t  alfect  tln^  ytrinciple. 

Here  again  the  same  ol)ser\ation  which  I  have  had  occasion  to  make 
before  is  ai)plicable.     JJuring  all  this  jxriod  and  through  all  these  A(;ts, 
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if  the  practical  operation  of  them  during  many  years  has  been  only  to 
control  British  subjects  and  British  ships,  and  if  it  be  true  that  the 
seal  fisheries  of  New  Zealand  have  been  oi)en  to  the  world  during  this 
time  or  any  part  of  it,  or  if  such  an  assertion  has  ever  been  made,  evi- 
dence of  it  would  liave  been  forthcoming,  because  my  learned  friends, 
of  course,  and  those  who  instruct  them  are  quite  in  possession  of  all 
the  records,  and  all  the  inforniatiori  and  knowledge  that  is  to  be  fur- 
nished by  the  Government  of  I^ew  Zealand,  on  this  subject. 

Look  at  it  for  a  single  moment.  -Is  there  a  single  spot  in  the  world 
where  the  fur  seal  is  known  ever  to  have  been  that  it  has  not  been  made 
the  subject  of  pursuit  from  the  very  profitable  results  of  such  pursuit '? 
Is  there  a  placed  We  have  seen  in  the  progress  of  this  case  that  on 
almost  every  spot  in  the  world  except  these  Islands  in  BehringSea,  the 
seal  has  not  been  only  pursued,  but  exterminated.  In  two  or  three 
localities,  under  the  influence  of  such  protection  as  has  been  adopted 
at  a  comparatively  late  day,  when  attention  was  called  to  the  value  of 
it — in  two  or  three  localities  like  the  Lobos  Islands,  and- such  places, 
there  is  a  remnant  of  the  seal.  Now  if  the  New  Zealand  seals  had  been 
open  during  all  this  time  to  general  pursuit  as  my  learned  friends  con- 
tend the  Behring  Sea  seals  should  be  and  are,  how  ha])pens  it  that  that 
place  alone  has  been  free  from  the  attacks  of  the  vessels  that  have 
gone  to  the  utmost  parts  of  the  earth,  as  the  evidence  shows,  for  the 
purpose  of  depopulating  and  exterminating  the  seal  Islands.  This  then 
appears,  that  under  these  Statutes  which  on  the  face  of  them  apply  to 
everybody — under  the  effect  of  those  Statutes  in  the  districts  shown  by 
the  map,  the  seal  has  been  i)rotected,  and  the  world — that  is,  such  por- 
tion of  the  world  as  could  have  any  interest  in  trespassing  upon  it — 
has  acquiesced  in  that. 

The  Falkland  Islands  is  another  place,  where  at  a  later  period — as 
late  as  1881 — measures  were  adopted  for  this  purpose.  It  was  an  Ordi- 
nance to  provide  for  the  establishment  of  a  close  time  iuthe  seal  fishery 
of  the  Falkland  Islands  and  their  dependencies,  and  the  seas  adjacent 
thereto ;  and  the  preamble  is : 

Whereas  the  seal  fishery  of  these  isLauds  which  was  at  one  time  a  source  of  profit 
and  advantage  to  the  colonists  has  heen  exhausted  by  iudisciiminate  and  Avasteful 
fishinjj,  and  it  is  desirable  to  revi^^e  and  protect  this  industry  by  the  establishment 
of  a  close  time,  during- which  it  shall  be  unlawful  to  kill  or  capture  seals  within  the 
limits  of  this  colony  and  its  dependencies, 

Be  it  therefore  enacted,  and  so  forth.  That  is  the  reason  and  the 
first  reason  whjMio  person  shall  kill  or  attempt  to  capture,  and  without 
stopping  to  read  the  various  provisions,  they  will  be  seen  to  apply  in 
their  terms  to  any  person,  any  ship,  any  master  or  sailor,  and  to  every 
description  of  seal  including  some  varieties  that  are  not  strictly  of  the 
family  of  the  fur  seal. 

Sir  Charles  Russell. — Within  the  limits  of  the  Colony. 

Mr.  Phelps. — Within  the  limits  of  the  colony  and  its  dependencies, 
yes.  It  does  not  appear  there, — I  think  the  contrary  does  appear — that 
the  sealing  is  not  pelagic.  I  do  not  know  whether  it  does  or  not  appear 
that  this  sealing  is  principally,  I  believe,  on  the  Island. 

Mr.  Justice  Harlan. — At  any  rate,  that  state  went  as  far  as  fhe 
country  thought  it  covild  go  for  the  protection  of  the  seal. 

Mr.  JPhelps. — It  went  as  far  as  it  was  necessary  to  go  and  only  limits 
it  by  the  limits  of  the  Colony. 

I  may  say  in  passing  what  I  might  better  have  said  at  the  beginning 
of  this  afternoon,  that  this  i)rotection  of  the  seal,  shown  to  be  univer- 
sal now  as  far  as  there  are  any  seals  left,  will  be  a  very  important  con 
sideratiou  when  we  come  to  discuss  the  extent  of  the  freedom  of  the 
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sea.  It  will  he  seen,  as  I  pass  over  these  instances,  that  in  every  spot 
where  there  are  any  sea^  '.  now,  even  in  places  where  they  have  been  so 
nearlj'  exterminated,  that  it  is  almost  questionable  whether  it  is  worth 
while  to  try  to  restore  them,  like  these  very  Falkland  Islands  and  some 
other  places,  wherever  there  are  seals  enough  to  afford  any  prospect  of 
usefulness  in  attempting  to  protect  them,  there  they  are  protected.  So 
that  if  the  right  exists  to  come  here  and  exterminate  this  race  upon  the 
high  seas,  then  it  follows  that  you  may  do  on  the  high  seas  what  the 
inhabitants  of  this  country  are  prohibited  by  their  own  laws  from  doing 
within  their  jurisdiction, — what  is  prohibited  bj'  the  laws  of  every 
country  where  the  same  animal  is  still  to  be  found. 

It  is  said  by  my  learned  friend,  Sir  Eichard  Webster,  that  in  the 
case  of  the  ''Harriet",  which  was  a  vessel  belonging  to  the  United 
States  that  was  captured  at  the  Falkland  Islands,  the  correspondence 
contains  some  language  tending  to  show  that  the  Government  of  the 
CTnited  States  did  not  recognize  any  right  to  interfere  with  them  upon 
the  high  seas,  but  asserted  the  contrary.  My  learned  friend  is  wrong 
in  the  inference  he  draws  from  that  case,  except  to  the  very  limited 
extent  that  I  shall  point  out.  The  correspondence  Avill  be  found  in  the 
Counter  Case  of  the  United  States  at  page  184.  The  American  vessel, 
the  "  Harriet*',  which  was  seized  there,  was  seized  for  taking  seals  on 
the  Falkland  Islands;  and,  of  course,  there  can  be  no  question  about 
tlic  illegality  of  that,  or  the  propriety  of  the  seizure;  but  the  case  fell 
for  <liscussion  into  the  hands  of  some  gentlenum  not  named,  who  was  a 
United  States  Cliargc  (T Affaires,  that  is  to  say,  he  was  the  Secretary 
of  the  Legation  at  Buenos  Ayres,  which  is  not  a  very  great  Legation, 
and  had  the  gond  fortune  to  be  able  to  deal  with  this  subject  in  the 
absence  of  his  ])riucij)al.  Those  who  have  paid  much  attention  to 
diplomacy  have  become  aware  that  the  ablest  dii)lomatists  are  those 
who  consume  the  least  ink  in  dispatciies  that  have  to  be  printed.  But 
there  is  another  class  of  diplomatist,  if  you  can  dignify  them  by  such 
a  name,  of  less  distinction,  and  of  wliose  labours  the  results  are  gener- 
ally wanting,  who  lose  no  opportunity  to  enlighten  the  world  by  the 
discussion  of  those  abstract  propositions  that  wise  nations  and  wise 
statesmen  avciid  the  discussion  of  Just  as  far  as  they  can.  I  do  not 
know  who  this  yoniig  gentleman  was,  his  name  has  not  survived;  but 
young  or  old,  I  should  Judge  from  his  style  lie  was  not  i)ast  the  period 
of  imagination. 

Sir  Charles  Kussell. —  He  says  he  is  stating  the  views  of  his  Gov- 
ernment. 

iMr.  I'liKLPS. —  Undoubtedly  he  is  stating  the  views  of  his  Govern- 
ment, as  expressed  by  himself.  A  C/inrf/r  (VAffoires  always  <loes 
e.\]>r('ss  the  vi<!ws  of  his  Government  in  what  he  says  ollicially;  but 
whether  he  had  icceived  instructions  fiomhis  Government  to  discuss  a 
(juestion  that  was  not  raised,  is  not  shown;  from  my  knowledge  of  the 
statesmen  who  had  control  of  the  Government  of  the  United  States  at 
the  date  of  this  corresjiondencte,  I  should  think  it  very  doubtful  if  he 
had.  I  think  if  he  had  received  any  instnu;tions  from  his  Department, 
it  would  have  been  to  confine  his  discussion  to  th(^  point  in  <lispute,  and 
n<tt  to  anticipate  evil  by  discussing  some  (|uestion  that  was  not  uj). 
lie  does  set  forth  what  fulminations  would  have  he(ui  launched  by  the 
United  States  (iovernment  against  anybody  that  had  seized  a  hyi>o- 
thetical  vessel  on  the  high  sea,  on  the  pietence  that  it  was  doing  some- 
thing that  (;ouId  be  imagined;  and  what  he  says  on  that  subjei-t  may 
go  for  what  it  is  woilh,  as  far  as  it  is  authority.  \>\\\  ilir  cose  ])resenta 
nothing  except  the  right  of  the  authorities  to  capture  that  vessel  for 
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going  on  to  the  Falkland  Islands  and  killing  the  seals.  That  is  all 
there  is  of  it.  What  he  says  on  the  general  subject  is  not  of  one  tenth 
part  the  consequence  of  what  either  of  my  learned  friends  say,  because 
they  are  so  much  more  competent  to  discuss  it  than  he  is. 

The  deposition  of  Captain  Eudington  is  to  be  found  in  the  2nd  volume 
of  the  United  States  Appendix  at  page  593,  and  throws  a  little  light 
upon  this  vexed  question  of  how  far  these  Statutes  and  Kegulations 
and  provisions  are  actually  in  force.  He  was  a  master  maiiiier,  and  a 
sealer  in  the  Antarctic,  who  had  made,  as  he  says,  several  voyages  to 
the  Southern  hemisphere  for  the  purpose  of  seal  hunting,  and  was 
thoroughly  acquainted  with  the  islands  and  coasts.  He  speaks  of  vari- 
ous localities  in  which  the  Seals  liad  been  found,  which  he  had  visited 
and  helped  to  exterminate  them.     One  is  Patagonia.     There,  he  says. 

Great  quantities  have  been  taken  from  the  Eastern  Coast,  hut  at  present  there  are 
no  seals  there. 

Then. 

Terra  del  Fuego  and  the  islands  in  the  vicinity.  These  islands  vrere  at  one  time 
very  abundant  in  seals  and  were  considered  among  the  best  rookeries.  I  visited 
them  in  1879-1880  and  took  5,000  skins.  On  my  last  voyage  in  1891-1892  I  took  only 
900  and  the  majority  of  these  came  from  another  portion  of  tlie  coast  which  had  not 
been  worked  for  twelve  or  fifteen  years.  Thousands  of  skins  had  formerly  been 
taken  from  these  islands  but  the  animals  are  practically  extinct  there  today. 

But  what  I  was  coming  at  is  this: 

Falkland  Islands.  At  one  time  these  islands  were  very  abundant  in  seal  life,  but 
excessive  and  indiscriminate  killing  has  nearly  annihilated  them;  this  fact  was  rec- 
ognized by  the  government  of  the  Islands,  which  passed  an  ordinance  in  1881  estab- 
lishing a  close  season  from  October  to  April.  It  will  be  recollected,  being  in  the 
Antarctic,  this  is  the  opposite  period  of  the  year,  for  the  islands  and  the  seas  adjacent 
thereto.  My  understanding  of  this  ordinance  was  that  the  Government  would  seize 
any  vessel  taking  seals  close  to  or  within  15  or  20  miles  of  the  islands.  It  certainly 
would  not  have  been  allowed  to  take  seals  between  the  Falklands  and  Beaucheue 
Island  28  miles  distant,  which  is  considered  part  of  the  group.  I  understood  this 
ordinance  was  passed  on  the  ground  that  the  seal  resorting  to  these  islands  was  the 
propertj"  of  the  Government,  and  therefore  it  had  a  right  to  protect  them  everj'- 
where.  The  Government,  however,  gave  licenses  to  certain  parties  at  from  I.  80 
to  I.  100  a  year  to  take  seals  during  the  close  season.  On  account  of  these  licenses  I 
think  the  effect  of  the  ordinance  is  nullified,  although  the  islands  are  well  guarded, 
and  seals  have  increased  very  little  if  at  all,  because  of  allowing  hunting  to  take 
place  under  these  licenses. 

Now  it  is  said  by  my  learned  friends,  and  said  truly,  this  is  the  under- 
standing of  that  man.  Who  is  he?  A  sealer  whose  business  has  been 
going  through  that  part  of  tlie  world  and  capturing  the  seals  indis- 
criminately, who  had  visited  the  Falkland  Islands,  who  wliile  there 
were  seals  enough  there  to  make  it  an  object  to  have  pursued  them 
refrains,  because  he  understood  as  the  fact  undoubtedly  was,  that  if  he 
meddled  with  them  in  defiance  of  the  existing  regulations,  his  vessel 
would  have  been  seized.  It  is  the  best  evidence  we  can  get  in  such  a 
case,  unless  indeed  some  one  had  been  hardy  enough  to  attack  the  seals 
and  had  been  seized  in  i)oint  of  fact.  The  next  best  evidence  is  that  of 
persons  who  had  been  engaged  in  that  destruction,  and  had  such  an 
understanding  in  respect  of  the  manner  in  which  these  statutes  were 
enforced,  that  they  were  induced  to  refrain  and  did  refrain,  and  it  is 
most  likely  that  their  understanding  was  correct. 

In  Newfoundland  there  is  x^rotection  extended  to  a  different  variety 
of  the  seals,  but  still  seals.  They  are  hair  seals.  The  Act  of  1879  and 
the  Act  of  March  188.3,  and  the  Act  of  1882  are  three  Acts  that  are 
quoted  in  the  1st  vo.  of  the  United  States  Apjiendix  at  pages  442  and 
following,  and  were  enacted  and  very  properly  enacted  for  the  protection 


ORAL    ARGUxMENT    OF    HON.  EDWARD    J.  PHELPS.  97 

of  those  anhuals,  being  found  necessary  to  their  protection  if  they  were 
to  be  saved.  The  terms  of  the  Act  show  what  the  distance  is.  It  pro- 
vides that  no  steamer  shall  leave  port  for  the  seal  fishery  before  6 
o'clock  in  the  forenoon  on  the  10th  day  of  March  in  any  year,  and  uo 
sailing-  vessel  shall  leave  port  for  the  seal  fishery  before  the  hour  of  6 
o'clock  in  the  forenoon  on  the  1st  day  of  March  in  any  year.  It  pro- 
vides that  no  steamer  shall  make  a  second  trip  in  any  one  year,  from 
any  port  of  this  colony  or  its  dependencies;  that  no  official  of  Her 
Majesty's  customs  in  this  colony  shall  clear  any  steamer  for  a  sealing 
voyage  before  the  9th  day  of  March,  or  any  sailing  vessel  for  a  sealing 
voyage  before  the  last  day  of  February.  All  that  shows,  without  the 
aid  of  any  map,  that  it  is  a  voyage  for  which  a  vessel  requires  a  clear- 
ance, and  the  time  of  sailing  for  which  is  material;  and  only  one  voy- 
age is  permitted  during  the  year.  All  that  shows  that  this  is  something 
outside  the  three  mile  limit,  and  the  nature  of  the  aninuil,  as  we  have 
heard  from  the  evidence  in  this  case,  is  such  that  it  must  be  sought 
principally  in  the  open  sea,  beyond  that  line,  some  hundreds  of  miles — 
1  am  told  by  General  Foster,  but  far  enough  to  answer  the  purpose  of 
this  discussion,  because  quite  outside  of  any  territorial  jurisdiction. 

There  is  a  deposition  on  this  subject  as  well. 

Senator  Morgan. — Is  there  any  evidence  to  show  those  hair  seals 
have  any  summer  home  on  land  anywhere,  at  any  particular  place? 

Mr.  Phelps. — I  do  not  think  there  is.  I  think  that  they  do  not 
breed  or  pr()])agate  on  land  as  the  fur-seals  do.  They  proi)agate  on  the 
ice,  I  am  informed,  I  do  not  understand  that  they  come  to  the  land 
for  any  such  i)urpose  or  such  i)eriod  of  time  as  the  fur-seal  do. 

Senator  ^Iokgan. — The  reason  of  my  (juestion  was  that  I  supposed 
that  was  the  occasion  for  the  enactment  of  laws  by  governments  inter- 
ested in  the  hair-seal  fishery  on  hunting  that  were  several  hundred 
miles  distant.  No  particular  country  had  jurisdiction  over  the  land 
ui)on  which  tliat  s[)('cies  of  seal  was  i)ropagated. 

Mr.  IMfkli'S. — I  suppose  that  is  true.  I  suppose  that  there  is  no 
analogous  case,  in  respect  to  their  attachment  to  the  soil,  to  that  of  the 
fur-seal  to  be  found  in  the  hair-seal;  but,  nevertheless,  under  circum- 
stances much  weaker  on  behalf  of  i)rotection  than  that  of  the  fur-seal, 
this  i)rotection  is  extended,  and  as  I  insist  it  is  properly  extended. 

The  Presiden'J'. — I  believe  they  are  less  nn'gratory  in  their  habits. 

Mr.  Phelps. — They  are  less  niigratory,  so  that  in  one  respect  they 
remain  nearer,  but  in  th<*  other  particulars  I  tiiink  they  do  not  go  on 
tlic  shore.  There  is  evidence  to  which  I  shall  have  to  reler  so  as  to 
answer  that. 

Senator  iMoRf^AN. — As  I  understand,  s(iveral  Euroi)ean  (loNcrnments 
have  by  convention  arranged  f(»r  the  i)i()tection  of  these  seals  by  a 
close  seiis(tn  and  otherwise,  and  I  state  the  |»roposilion  with  a  view  of 
having  intbiniaf ion  upon  it,  if  it  can  be  ol)tained.  I  snpp(»se  that  this 
joint  aiiangemeiit  between  the  nations  is  really  predieuled  on  the  fact 
that  no  one  of  them  had  a  |)articul;ii'  jurisdiction  o\er  the  animal, 
because  they  landed  or  were  in  tin-  habit  <»f  landing  ;it  a  partieidar 
t«'rritory. 

Mr.  I'HELPS. — That  ;ii)|»lies  to  some  of  the  fisheries  that  1  sli;ill  refer 
t<».  'I'his  one  is  an  Act  by  Canada,  or  Newfoundland  I  should  say,  in 
which  no  other  nation,  as  far  as  I  am  aware,  participates,  and  in  lespect 
of  which  there  is  no  convention. 

Senat(»r  AIoRciAN. — It  jjrotects  the  hair  seal  witiiin  certain  degices  of 
latitude  and  longitude  in  the  open  sea. 

Sir  Gharj.es  JJussell. — It  is  Newfoundland. 
B  s,  PT  XV 7 
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Senator  Morgan. — Yes. 

Sir  Charles  Eussell. — It  lias  regulations  about  preventing  sealing 
from  a  particular  day  in  the  year. 

Senator  Morgan. — To  a  certain  place  in  the  ocean. 

Sir  Charles  LJussell. — There  is  no  question  about  any  place  in  the 
ocean. 

Senator  Morgan. — It  seems  to  me  it  must  be. 

Mr.  Phelps. — I  will  refer  again  to  the  act,  which  will  be  found  on 
I)age  442  and  444  of  the  United  States  Case. 

Sir  Charles  Russell. — This  is  the  Jan  Mayen  Convention. 

Mr.  Phelps. — That  is  the  other  side  of  the  Atlantic,  but  in  this  one 
the  legislation  is  confined  to  Newfoundland;  and  I  will  read  a  few  of 
these  sections  and  then  you  will  see  how  far  it  goes.  The  Act  of  1892, 
on  page  444,  I  will  refer  to. 

No  steamer  shall  leave  any  port  of  Newfoundland  or  its  dependencies  for  the  prose- 
cution of  the  Seal  Fishery  before  the  hour  of  six  o'clock  in  the  fore  noon  of  the  twelfth 
day  of  March  in  any  year  under  a  penalty  of  five  thousand  dollars,  to  be  recovered 
from  the  master,  owners,  or  other  person  on  whose  account  such  steamer  shall  have 
been  sent  to  such  fishery;  provided. 

And  so  forth. 
Then 

No  seals  shall  be  killed  by  any  crew  of  any  steamer,  or  by  any  member  thereof 
before  the  fourteenth  day  of  March  or  after  the  twentieth  day  of  April  in  any  year, 
nor  shall  seals  so  killed  be  brought  into  any  port  of  this  colony  or  its  dependencies, 
as  aforesaid,  in  any  year  under  penalty  of  four  thousand  dollars, 

and  so  forth. 

Senator  Morgan. — Now  if  you  will  allow  me  to  ask,  all  that  relates, 
as  I  understand  it  to  pelagic  hunting  of  hair  seals. 

Mr.  Phelps. — Yes. 

Senator  Morgan. — The  question  I  was  asking  was,  whether  there 
was  upon  the  coast  of  Newfoundland,  or  any  other  place  where  these 
seals  assemble,  a  rookery  or  place  of  resort  or  habitat. 

Mr.  Phelps. — I  understand  not.  I  understand  that  they  breed  in 
the  open  sea  or  upon  the  ice  in  the  open  sea,  that  they  do  not  come 
ashore,  that  in  that  respect  they  are  entirely  different  from  the  fur-seal. 

Senator  Morgan. — That  is  what  I  wanted  to  know. 

Mr.  Phelps. — You  will  remember,  although  in  the  evidence  in  this 
case  as  to  the  Behring  Sea,  it  is  shown  the  hair  seals  frequent  more  or 
less  and  are  seen  in  the  water,  there  is  no  proof  they  come  up  at  the 
Pribilof  Islands  or  the  Commander  Islands  or  anywhere  else. 

Senator  Morgan. — So  that  the  Statute  you  have  just  read  relates 
entirely  to  pelagic  hunting. 

Mr.  Phelps. — Entirely. 

Sir  Charles  Eussell. — There  is  a  statement  by  Professor  Allen  on 
the  subject  which  would  seem  to  be  rather  contrary  to  my  learned 
friend's  view. 

Mr.  Phelps. — I  may  not  be  quite  accurate  in  what  I  say  about  the 
natural  place  of  these  animals.  I  confess  it  has  not  attracted  my 
attention. 

Sir  Charles  Eussell. — There  is  a  reference  in  it  to  Professor  Allen, 
and  there  is  this  reference  from  Professor  Flower,  page  185  of  the  Brit- 
ish Commissioners  Eeport.     He  says: 

In  habits  all  the  Oiarndce,  whether  hair-seals  or  fur-seals,  appear  to  be  much  alike. 
As  might  be  inferred  from  their  power  of  walking  on  all  fours,  they  are  better  capa- 
ble of  locomotion  on  shore,  and  range  inland  to  greater  distances  than  the  true  seals 
at  the  breeding  season,  though  even  then  they  are  alw.ays  obliged  to  return  to  the 
water  to  seek  their  food,  and  tlie  rest  of  the  year  is  mainly  spent  in  the  open  sea  far 
away  from  laud. 
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Mr.  Phelps. — I  will  be  ready  in  the  morning  to  answer  the  question 
definitely,  but  I  am  not  at  this  moment.  It  is  not  in  my  mind,  and  what 
I  have  said  is  upon  my  general  understanding  of  the  subject  and  may 
be  somewhat  inaccurate.  My  general  understanding  is  that  they  are 
not  much  on  shore,  and  certainly  do  not  breed  on  shore,  but  that  they 
may  come  on  shore  at  certain  times  may  be  true,  as  my  learned  friend 
says,  and  is  true  if  Protessor  Allen  says  so,  as  he  is  an  authority  on  the 
subject;  but  in  all  this  mass  of  evidence  I  recall  no  statement  by  any 
witness  about  any  hair  seal  being  ashore  in  Behring  Sea — certainly  not 
on  the  Commander  ov  Pribilof  Islands  with  the  fur  seals,  and  I  do  not 
think  there  is  a  statement  by  anybody  as  to  having  seen  one  ashore 
anywhere  else. 

The  propriety  of  those  provisions  is  shown  by  the  aflSdavits  of  a  couple 
of  masters  of  sealing  vessels  which  will  be  found  at  page  591  of  the  2ud 
United  States  Appendix.     One  of  them  says  he  has: 

Been  twenty  four  years  prosecuting  the  seal  fisliery  on  the  coast  of  Newfound- 
land, Labrador,  and  Gulf  of  St.  Lawrence,  nine  years  of  which  I  have  commanded 
a  steamer. 

I  am  oi)posed  to  second  trips  to  the  seal  fishery,  as  I  consider  they  are  calculated 
to  destroy  tlie  species,  as  all  the  seals  killed  on  such  trips  are  old  and  mature  seals, 
and  at  least  75  per  cent  of  them  are  female  seals. 

I  am  now  speaking  of  harpseals;  they  are  principally  shot  on  the  ice,  but  when 
the  ice  packs  they  are  killed  with  bats.  When  shot  on  open  or  floating  ice  a  large 
number  of  them  escape  into  the  water  and  die  from  bleeding. 

I  should  say  that  for  every  seal  shot  and  captured  three  escape  wounded  to  die  in 
the  water. 

That  is  when  they  are  shot  on  the  ice  where,  of  course,  it  is  easier  to 
hit  them  than  when  shooting  at  the  head  of  animal  that  is  swimming  in 
the  water. 

I  have  seen  ten  seals  on  one  pan  shot  and  wountled  and  all  escaped.  To  kill  and 
capture  the  seal  the  bullet  must  lodge  in  the  head;  if  it  strikes  any  part  of  the  body, 
the  seal  will  manage  to  get  to  the  edge  of  the  pan  and  escai)e  into  the  water.  I 
know  from  my  own  knowledge  that  the  number  of  seals  brought  in  on  second  trips 
is  yearly  decreasing,  and  that  the  fishery  is  being  depleted  by  the  ])r()secution  of 
tliis  trij).  Apart  from  the  number  of  old  mature  and  female  seals  destroyed,  the 
hunting  necessary  for  their  capture  prevent  the  male  aud  female  coming  together. 

Richard  Pike  testifies  to  the  same  effect. 

I  cannot  sjn  ;tk  of  the  percentage  of  seals  taken  on  a  second  trip,  nor  of  the  sex. 
Nearly  all  the  st-als  taken  an?  bedhiineis  and  old  har])s.  'i'he  second  trip  geinrally 
covers  the  month  of  April.  Nearly  all  tlie  seals  tnken  on  the  second  trip  are  sliot  on 
onen  and  floating  ice.  Very  few  are  shot  in  the  water,  for  if  hit  there  is  very  little 
chaneo  of  their  ea)ituro  as  they  sink  iirimediattdy.  Tliey  art?  seldom  or  ntn  er  fired 
at  in  the,  water  for  nnhsH  they  Jire  very  dose  tluMe  is  very  littlt*  chance  of  tlieir  iieing 
recovere*!.  I  ally  om-  third  of  the  seals  shot  on  the  ice  are  lost,  for  when  wounded 
they  nianagfi  lo  <rawl  to  the  edge  of  the  jmn  and  into  the  water  and  when  once  iu 
the  water  tin  y  MJnk  or  die  from  their  wonnds. 

Seals  shot  in  the  water  in  the  month  of  March  can  be  recovered,  as  they  are  fat 
and  in  good  condition,  and  lloat,  but  in  the  latter  ]iart  of  April  when  shot  they  sink 
immediately.  I  am  strongly  against  second  trips,  as  in  my  opinion  they  are  causing 
a  rajiid  decline  in  the  industry,  likely  to  lea<l  to  the  extermination  of  the  species 
by  the  killing  of  old  and  mature  seals  and  the  <lestruction  caused  liy  the  use  of  fire 
arms. 

I  refer  to  that  to  show  what  the  jxunt  is  of  this  Htatiito  enactment 
against  going  out  to  the  li.shery  before,  a  (;ci  tain  p(M  iod  of  the  year  and 
against  s(M'ond  trips.  Tliey  are  simply  measures  necessary  tor  the 
preservation  of  tlie  seal. 

The  (Ireenjand  l''islieiies,  to  which  Senator  IVrorgan  referred,  will  be 
found  stated  in  the  United  Staters  (Jase  at  jtago  l'-J7.  \  have  a  reference 
to  the  Stale  Papers  on  that  subject,  but  the  book  accidentally  has  been 
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left  out,  and  I  may  have  to  recur  to  that  again  to-morrow.    I  will  only 
point  out  now  what  the  character  of  this  Legislation  is. 

This  region  in  the  open  6ea  is  embraced  in  the  area  lying  between  the  parallels  of 
67°  and  75^  north  latitude  and  the  meridians  of  5°  east  and  17°  west  longitude  from 
Greenwich.  These  fisheries  were  made  the  subject  of  legislative  regulation,  appli- 
cable to  their  own  subjects,  by  the  Governments  of  Great  Britain,  Sweden  and  Nor- 
way, Russia,  Germany,  and  Holland,  by  a  series  of  statutes  passed  by  these  several 
countries  during  the  years  1875,  1876,  1877,  and  1878.  The  3rd  of  April  is  estab- 
lished as  the  earliest  date  each  year  on  which  the  seals  could  be  legally  captured, 
and  penalties  are  fixed  for  a  violation  of  the  prohibition. 

That  shows  the  protection  it  has  been  found  necessary  by  those 
Governments  to  extend  over  a  portion  of  the  sea,  so  very  large  tliat  no 
one  Government  could  undertake  to  assume  it,  because  the  water 
washed  equally  the  shores  of  others;  and  for  Great  Britain  to  have 
said,  "We  will  protect  the  seals  clear  across  the  north,  up  to  the 
coast  of  Xorway",  would  be  asserting  to  itself  a  right  that  Norway  at 
least  might  as  well  assert.  The  same  with  Holland;  the  same  with 
Eussia;  the  same  with  Belgium ;  the  same  with  Germany.  The  conse- 
quence is  that  those  ifations,  wisely  enough,  entered  into  an  Agreement 
by  which  they  should  all  pass  Statutes ;  but  when  they  have  all  passed 
Statutes,  how  far  have  they  reached  an  American,  for  instance'? 

America  has  adopted  no  such  Statute;  France  has  adopted  no  such 
Statute  as  far  as  I  know. 

Suppose  an  American  or  a  French  vessel  sails  up  into  these  Seas  and 
says  "We  will  capture  these  seals,  in  a  close  time  even,  although  it 
amounts  to  an  extermination ;  we  care  nothing  for  your  Statutes.  Half  a 
dozen  nations  can  no  more  adojit  a  Statute  that  shall  reach  our  citizens 
than  one  nation  can";  and  that  is  quite  true.  The  Statutes  derive  no 
force,  as  against  any  other  nation,  by  the  participation  of  various  coun- 
tries in  passing  them,  excepting  only  that  each  country  which  adopts 
such  a  Statute  excludes  its  citizens  by  agreement  from  participating  in 
the  Fisheries.  But  suppose,  I  repeat,  an  American  vessel  is  fitted  out 
and  starts  for  these  Jan  Mayen  Fisheries  in  defiance  of  all  this,  on  the 
high  seas,  is  there  any  power  of  defense,  or  must  all  these  nations 
stand  back  ?  If  somebody  from  Nantucket  in  Massachusetts  thinks 
proper  to  fit  out  a  i)oaching  expedition  to  go  and  destroy  those  seals  in 
the  breeding  time, — is  there  any  redress"?  Would  that  be  permitted? 
What  would  be  the  usage  and  custom  of  nations  in  regard  to  tliis"? 

Senator  Morgan. — I  may  say  the  point  I  was  trying  to  settle  in  my 
own  mind  was,  I  did  not  know  how  it  was ;  whether  either  of  these  nations 
that  entered  into  this  Convention  had  any  piece  of  land  or  piece  of  terri- 
tory within  the  area  of  latitude  and  longitude  which  had  been  covered 
by  the  Convention  upon  which  these  seals  were  in  the  habit  of  resort- 
ing and  have  made  a  home,  or  was  it  simply  the  open  sea? 

Mr.  Phelps. — There  is  no  such  place  to  my  knowledge.  It  is  the 
open  sea  that  they  cover.  Where  these  seals  have  their  rookeries,  that 
is  to  say  if  they  have  rookeries,  I  do  not  know,  and  I  am  not  aware  of 
any  evidence  in  the  case  that  discloses  it. 

Senator  Morgan. — It  is  the  floating  ice,  I  understand. 

Sir  Charles  Eussell. — Yes;  in  the  North  Atlantic,  if  not  exclu- 
sively, at  all  events  chiefly, — apparently  on  the  floating  ice. 

]Mr.  Phelp.s. — I  assumed  so,  because  the  area  comprised  by  this  lati- 
tude and  longitude  is  only  Ocean,  and  as  far  as  I  am  aware  embraces  no 
laud  at  all. 

Senator  Morgan. — It  was  an  exercise  of  jurisdiction  by  Convention 
over  a  jjart  of  the  sea  where  there  was  no  laud  at  all? 
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Mr.  Phelps. — Yes,  and  where  either  nation  has  no  right  to  legislate 
except  against  its  own  subjects.  And  when  various  nations  concur, 
they  do  not  make  the  case  any  stronger  against  a  non-concurring  nation 
than  it  would  be  if  only  one  nation  legislated.  What  1  am  upon  is,  what 
is  the  usage  and  custom  of  mankind  :'  And  if  you  have,  in  the  pursu- 
ance of  the  duty  you  have  undertaken  of  deciding  these  questions, 
to  ascertain  whether  the  freedom  of  the  sea  extends  to  this  business, 
and  what  is  the  general  sense  and  sentiment  and  opinion  of  mankind 
in  reference  to  it,  this  is  among  the  instances  from  which  you  derive 
the  sense  of  mankind.  There  is  the  action  of  these  nations  over  a 
part  of  the  high  sea,  expressing  what?  Their  belief  that  protection 
of  this  sort  is  necessary  in  the  free  open  sea,  even  of  those  animals  which 
do  not  attach  to  any  territory,  have  no  home  and  no  resort,  and  which 
no  nation  is  making  a  husbandry  of  on  its  own  territory  at  all. 

Now  I  was  altout  to  renuirk  as  to  a  question  put  by  me  before  the  recess, 
as  to  what  would  take  place  in  these  waters  outside  of  the  three-mile 
limit  covered  and  protected,  or  where  the  Government  liad  covered  and 
protected,  as  far  as  they  could,  the  animal  life — the  tish  or  oysters,  what- 
ever it  may  be— what  would  take  place  if  a  vessel  of  some  other  nation, 
notwitbstanding  that,  sails  into  this  area  and  says  "I  am  on  the  high 
sea — 1  will  take  these  tish  and  care  nothing  for  your  Statute  or  Tiegula- 
tions,  and  care  nothing  about  what  the  consequence  is.''  What  would 
take  place? 

•'  War'*  says  the  learned  President,  and  in  answering  that  question 
in  that  way  he  touched  the  very  point  of  this  whole  subject.  What  will 
take  place?  The  force  of  that  nation  will  repel  that  aggression — that 
nation  will  put  a  stop  to  that  inlringement  of  its  rights  and  of  those 
instructions.  Then  if  the  nation  to  which  this  invading  shi])  belongs 
chooses  to  take  the  matter  u]),  why  it  may  or  may  not  result  in  war. 
There  are  such  things  as  Just  causes  of  war  recognized  in  international 
law.  If  any  nation  should  rise  u))  and  say  if  a  predatory  schooner  of 
one  of  our  subjects  goes  up  on  to  your  coast  in  deliance  of  your  Laws  and 
Kcgulations  to  exterminate  there  a  lishery  industry  and  you  rejjcl  it  by 
force  we  will  go  to  war,  then  it  would  sland  in  thr  Judgment  of  mankind 
how  far  it  could  maintain  that  ]»ro))osition.  Jt  would  be  Ibrce  in  the 
j)lace  of  war.     I  would  use  the  word  "force''. 

Well  now  when  the  Iiiited  States  ]tut  aside  the  light  which  in  my 
judgment  it  onght  to  have  exercised,  and  refers  it  to  this  Tribunal,  what 
is  the  question  that  is  n'fened  ?  Is  it  not  what  would  the  Tnitcd  States 
have  been  Justilicd  in  doing  for  itself.  The  Award  of  this  Tribunal 
sliould  give  to  the  l'nile«l  States  all  they  woidd  have  if  they  exercised 
thisright  for  themselves.  That  iH-rhaps  comes  undera  little  later  branch 
of  my  Aigninent  which  more  strictly  <leals  with  the  subject  of  self- 
defence  th;in  this  does  on  the  (|nestion  of  a  i»roi)erty  interest  with  which 
I  am  now  dealing. 

1'he  Pl{i;silti:Nr. —  It  is  ;i  \-ery  interesting  :ind  ingenious  e\po>it  ion  of 
your  views,  l»nt  tlnit  is  not  (piite  an  answer  to  another  (juestion  on 
which  ]  siionld  lil<e  to  hear  you,  and  which  yon  i)nt  a  few  minut<'s  ago: 
what  won  Id  haj)i)en  in  thecas<'of  the  .Ian  Ma  yen  ( '»»n  vent  ion  if  an  Amer- 
ican boat  was  titled  ont  and  was  to  intei  lere  .'  ^ On  i»ut  the  (piestion, 
but  did  not  give  us  an  answer.  I  w«tidd  liiic  to  know  your  view,  whether 
the  American  government,  not  being  a  |)arty  to  this  Convention,  would 
stand  exactly  by  the  sann-  obligations  and  have  the  sameriglds  as  those 
other  Governments  which  liave  been  i)arlie8  to  the  Convention.  You 
understand  my  meaning? 
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Mr.  Phelps. — Certainly,  Sir,  and  wliile  the  answer  will  come  in 
appropriately  a  little  later  I  am  very  glad  to  have  the  question  j)ut  now; 
I  can  answer  it  as  well  now  as  at  any  time. 

There  the  case  arises  where  these  Governments  are  entitled  to  pro- 
tect themselves  against  an  aggression  which  is  destructive  to  their 
valuable  industry,  and  which  is  without  any  warrant  except  the  profit 
that  can  be  made  out  of  it — except  the  profit  to  be  made  out  of  it  by 
the  invading  individual.     That  is  a  subject  I  shall  deal  with  by  and  by. 

Lord  Hannen. — And  would  have  equal  force  if  only  two  made  such 
a  convention. 

Mr.  Phelps. — If  only  two  or  only  one,  i^rovided  always  that  the  one 
which  makes  it  has  a  specific  right  growing  out  of  its  territorial  interest, 
to  make  it. 

I  do  not  mean  to  say  that  one  nation  or  half  a  dozen  can  control  the 
open  sea  without  any  other  cause  than  its  interest  in  the  open  sea 
which  every  body  else  has  alike.  I  do  not  mean  to  say  that.  I  mean 
to  say  when  the  interest  is  attached  to  the  territory  and  is  in  the  terri- 
tory— the  source  of  a  valuable  husbandry,  an  interest  by  which  a  valu- 
able animal  is  preserved  coming  within  the  ])urview  of  the  case  that  I 
have  been  discussing,  there  the  Government  has  a  perfect  right  to  repel 
by  force,  as  it  would,  as  it  ought  and  as  it  always  has,  any  invasion 
of  it. 

Then  applying  that  to  this  larger  area  where  several  nations  have  to 
combine  to  protect  this  interest,  although  perhaps  it  does  not  attach 
itself  to  the  shore  of  either  of  them,  I  should  say  that  the  nations  united 
would  have  the  same  right  of  protection  they  would  have  if  standing 
alone,  if  the  husbandry  was  peculiar  and  the  interest  was  particular  to 
its  own  country;  but  it  is  not  necessary  for  us  in  this  case  to  go  so  far. 
The  question  involves  the  discussion  of  rights  further  out  at  sea,  and 
separated  from  the  particular  territory  of  the  nation. 

I  am  not  prepared  at  this  moment  to  say  as  a  matter  of  fact  how  far  the 
hair  seal  fishery  is  protected  by  this  legislation  under  the  convention  of 
various  countries.  Here  is  an  interest  like  the  whale  fishery,  which  is 
pursued  exclusively  in  the  open  sea,  which  attaches  itself  to  no  terri- 
tory, and  is  the  basis  of  no  industry,  of  no  protection.  It  is  a  right 
that  all  mankind  share  in  common.  Then,  when  you  come  to  interfere 
with  that  in  the  open  sea,  b^^  the  concurrence  of  several  nations,  it  may 
well  follow  that  only  the  subjects  of  nations  so  concurring  are  bound 
by  that.  Why?  Because  no  one  of  them  has  a  greater  right  of  pro- 
tection than  anybody  else  has;  but  the  moment,  instead  of  being  a 
pursuit  that  is  in  the  open  sea,  it  attaches  itself  to  the  territory  and 
becomes  appurtenant  to  it,  and  is  there  made  the  foundation  of  a 
husbandry,  and  there  protected,  and  is  there  preserved  from  extermi- 
nation, and  there  statutes  of  that  sort  are  applied,  then  it  comes  within 
the  doctrine  of  self  defence,  that  I  shall  allude  to  by  and  by,  of  the 
nation  itself,  whether  it  is  made  the  subject  of  concurrent  regulations 
and  statutes  of  various  nations,  or  whether  it  stands  alone.  As  if,  for 
instance,  Kussia  had  joined  with  the  United  States,  as  it  would  have 
joined  if  Great  Britain  had,  when  the  settlement  of  this  question  was 
first  made  in  England  in  1887;  suppose  Eussia  and  Great  Britain  and 
the  United  States,  the  three  countries  i)riucipally  interested,  owning 
all  the  territory  that  approximated  to  these  waters — all  the  shores 
that  are  washed  bj-  these  waters — suppose  they  had  joined  together. 
Technically,  you  may  say  the  case  is  no  stronger  than  it  would  have 
been  on  behalf  of  each  nation  protecting  its  own  industry,  as  if  each 
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had  separately  legislated  on  the  subject.  But  in  another  view  of  the 
case  it  might  have  been  regarded  as  proper. — 

Senator  Morgan. — In  asking  the  question  I  did,  and  which  was 
for  information,  I  did  not  have  in  my  mind  the  running  out  of  these 
principles  iuto  the  serious  results  which  have  been  discussed,  and 
which  are  not  within  our  purview  or  even  within  the  purview  of  our 
contemplation. 

I  was  looking  at  the  question  as  to  the  value  of  these  arrangements 
between  these  Great  European  Powers  as  a  precedent  on  the  subject  ol 
regulations  that  miglit  be  adopted  by  this  Tribunal,  affecting  the  rights 
of  Great  Britain  and  the  United  States  on  the  Pacific  Ocean. 

Mr.  Phelps. — It  undoubtedly  has  an  important  bearing  on  that 
branch  of  the  case.  But  aside  from  the  question  of  regulations,  there 
is  no  doubt  at  all  that  it  has  an  important  bearing,  on  the  other  ques- 
tion, of  the  character  of  the  conduct  which  is  sought  to  be  justified 
here,  whether  it  comes  within  the  legitimate  freedom  of  the  sea  or  not, 
as  shewing  what  the  sense  of  mankind  is  upon  that  subject.  It  is 
l)rincipally  in  those  two  connections  that  we  have  cited  it,  not  because 
it  is  in  otlier  respects  at  all  analogous  to  the  case  that  we  have  in  hand. 

The  Uruguay  ijrotecrtion  provisions  will  be  found  on  page  4-49  of  the 
Book  I  have  been  reading  from,  the  1st  United  States  Appendix,  and 
includes  the  Lobos  Islands,  where  there  are  still,  as  we  learn  from  the 
testimony  of  the  furriers,  seals  enough  to  afford  a  small  annual  profit, 
not  large  commercially,  but  still  appreciable.  This  comes  from  the 
custodian  of  the  Archives  at  Montevideo: 

I  have  to  inform  you  in  compliance  with  the  foregoing  decree,  that  the  taking  of 
seals  on  the  islands  called  Lobos,  Polonio,  Castillos  Grandes,  and  Coronilla,  on  the 
coasts  of  tlie  Rio  de  la  Plata,  and  in  that  part  of  the  Ocean  adjacent  to  the  dejiart- 
meut  of  Maldonado  and  Rocha  is  done  liy  ( ontractors  who  obtain  their  contract  for 
jieriods  of  ten  years  each  ])aying  annually  into  the  public  treasury  seveu  thousand 
dollars  in  gold,  and  also  the  departmental  duty  of  twenty  cents  on  each  seal-skin 
and  four  cents  on  each  arroba  of  oil. 

A  very  similar  arrangement  to  that  which  the  Government  of  the 
United  States  asks. 

This  duty  was  establislied  (and  jjrovision  made  for  the  object  to  which  it  was  to 
be  apiilifd)  by  the  Act  of  .July  2:ird  1857,  and  that  of  June  2'8th  1858,  (Caraira,  vol- 
Hiue  I,  pages  440  and  448,  Digest  oi'  Laws).  The  State  guarantees  to  the  contractors 
that  tiiiiy  shall  carrj'  on  their  industry  without  molestation.  It  does  not  i)ormit  ves- 
sels of  any  kind  to  auchor  otl"  any  of  the  said  islands,  and  does  not  allow  any  works 
to  be  constructed  tliat  might  frighten  the  seals  away.  The  catch  begins  .June  1st 
and  ends  ( »ctol>cr  I5tii  (jtecrccof  May  17th  lS7tl,  page  1180  of  Laws  uitw  in  I'orce, 
by  (joyeua).  This  is  all  that  the  undersigned  has  to  commuuiuato.  God  guard  you 
many  years. 

It  is  under  that  ])rovision  tlnit  the  few  seals  left  on  the  Lobos  Islands, 
(and  some  ol*  the  witnesses  tell  you  what  has  become  of  the  race  that 
was  there  in  great  nmnberH  formerly,)  are  preserved.  Anyone  who 
supposes  that  an  individinil  can  fit  out  a  shi]),  to  go  down  tiiere  and 
(l(^stroy  those  seals  out  of  the  three  niilc^  line  to  the  extent  of  <'xlerniin- 
ation,  would  piobably  lind  out  his  mistake.  Nobody  hasaf templed  it. 
Lobos  Island  used  to  be  free  ]»lunder  for  seals  till  the  seal  was  almost 
externiinat<'d,  and  since  then  tlu'  extermination  has  almost  sto|>ited? 
Why  is  that?  TIm^  sealers  lielong  to  othei-  nations,  not  to  Uruguay 
The  8eal(;i-s  conu"  from  America  largely.  What  has  ])nt  a  stoj)  to  it? 
Why,  the  knowledge  that  it  is  foibidden  and  woidd  not  be  toleratedj 
and  it  would  not  be  sale  for  anybody  to  take  them. 

The  President. — There  is  nothing  Iktc  against  Pelagic  Sealing. 
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Mr.  PiiELPS. — I  am  aware  of  it.  I  do  not  know  how  far  the  sealing 
was  pelagic  at  the  Lobos  Islands;  but  it  is  such  protection  as  the  case 
requires;  in  the  anchoring  of  vessels  off  there  the  three  mile  limit  is 
not  observed,  and  it  is  very  apparent  under  the  effect  of  the  Statute 
which  the  Chief  Clerk  furnishes  (he  does  not  send  the  full  Act) — no  act 
would  be  permitted  to  be  done  by  foreigners  which  would  tend  to  exter- 
minate those  seals,  whatever  it  was; — it  might  be  pelagic  sealing;  and 
it  would  be  no  answer  to  say  if  a  vessel  were  to  go  and  anchor  outside 
the  three  mile  line  and  take  any  measures  that  would  tend  to  destroy 
the  seal, — it  would  be  no  ansv\er  to  the  Government  to  say  they  were 
outside  the  line;  nor  is  there  a  geographical  limit  to  the  Act  in  question. 

The  case  of  Chile  and  the  Argentine  Eepublic  Statutes  will  be  found 
on  page  229  of  our  Case: 

The  Lobos  Island,  rookeries  have  for  over  60  years  been  i:)rotectefl  by  the  Govern- 
ment of  Uruguay. 

And  the  return  comes,  as  the  Furriers  testify,  into  the  London  market. 

The  Governments  of  Chile  and  the  Argentine  Republic  have  also  recently  given  pro- 
tection to  the  fur-seals  resorting  to  their  coasts  in  the  hope  of  restoring  their  almost 
exterminated  rookeries. 

In  the  second  United  States  Appendix  is  a  deposition  on  that  point 
from  a  sealer  I  believe  at  page  597. 

Sir  Charles  Eussell. — The  Chilian  law  is  expressly  stated  to  be 
territorial. 

Mr.  Phelps. — This  is  the  deposition  of  George  Cower.  He  is  a  resi- 
dent of  East  Haddam  Connecticut,  and  has  been  engaged  in  sealing  in 
the  southern  hemisphere  for  a  number  of  years  and  has  visited  all  these 
places,  and  speaks  of  visiting  these  islands.     He  says: 

About  1859  this  island  was  visited  by  an  American  who  practically  cleaned  off  the 
seals.  The  captain  I  shipped  with  Josepli  Fuller  visited  the  island  in  1880  and  took 
3,600  seals  practically  all  there  were;  and  this  was  their  increase  for  the  30  years 
from  18.50.  While  I  was  at  Cape  Town  1  saw  a  gang  start  out  for  sealing  on' that 
coast;  the  rookery  I  understood  to  be  about  25  miles  from  Cape  Town, 

They  are  in  the  possession  or  control  of  a  Company,  as  I  was  then  informed,  which 
has  the  exclusive  right  to  take  seals  there.  We  did  not  dare  go  to  those  rqokeries 
Ijecause  sealing  was  prohibited  and  we  would  not  have  been  allowed  to  take  them 
in  the  waters  adjacent  thereto.  Argentina  also  claimed  possession  of  Staten  Land  at 
Cape  Town  and  since  about  1882  or  1883  we  have  not  been  allowed  to  take  seals  at 
that  jioint  or  in  the  waters  near  there,  although  the  citizens  of  Argentina  themselves 
have  taken  seals  there  every  year  as  I  understand  and  believe. 

That  is  all  on  that  subject.  It  is  simply  to  show  the  extent  of  this 
protection. 

The  enactments  of  Japan  are  in  the  first  United  States  Appendix, 
page  449,  and  it  is  a  prohibition  entirely  for  the  present,  is  general  in  its 
terms,  and  simply  shows  the  necessity  for  the  protection  in  the  judgment 
of  that  government,  and  the  protection  that  it  received. 

Xow  I  come  to  the  ground  taken  by  Eussia  in  the  possession  and  pro- 
tection of  these  Commander  Island  Fisheries,  in  respect  of  which  a  good 
deal  has  been  said  by  my  friends  on  the  other  side — I  do  not  mean  the 
ancient  protection — I  mean  the  present  protection — the  recent  protection 
of  the  Commander  Islands. 

Senator  Morgan. — Do  they  differ — the  ancient  and  the  present? 

Mr.  Phelps. — They  do  not  differ,  but  I  mean  I  will  deal  with  the  cir- 
cumstances of  the  recent  protection.  I  hope  to  show  that  they  do  not 
differ  from  what  has  always  been  enforced  by  the  Eussian  Government. 
Now  ill  replj-  to  what  is  said  in  the  i)rinted  Argument  of  the  United 
States  in  reference  to  what  is  called  there  "the  firm  and  resolute  action 


ORAL    ARGUMENT    OF    HON.  EDWARD    J.  PHELPS.  105 

of  the  Eiissiaii  Goverumeiit  in  seizing  several  vessels", — Canadian  ves- 
sels I  believe — perhaps  one  of  tliem  was  an  American — wliicli  were 
engaged  in  sealing,  my  friend  Sir  Charles  Kussell  refers  to  a  coirespond- 
ence  with  Secretary' Frelinghnysen  in  1882,  and  Secretary  Bayard 
in  1887.  That  would  not  at  first  sight  be  particularly  apposite  to  the 
seizures  that  took  place  in  1892,  especially  as  those  seizures  were  prin- 
cipally of  British  vessels,  and  this  correspondence  appears  to  have  been 
with  a  former  Secretary  of  State  of  the  United  States.  No  man  is  so 
fertile  in  that  sjiecial  recourse  of  advocacy  which  transfers  the  dis- 
cussion of  a  question  to  a  different  subject,  as  my  learned  friend  Sir 
Charles  Russell.  He  answers  what  is  said  about  1802  by  a  reference  to 
a  controversy  on  an  entirely  different  subject  several  years  before:  and 
it  is  not  difficult  to  make  such  an  answer  quite  successful,  because  you 
get  rid  of  the  exact  conditions  under  which  the  question  arises  in  the 
case  in  hand;  and  therefore  if  the  case  presents  any  difficulty  it  can 
sometinies  be  successfully  met  by  discussing  another  case  that  stands 
upon  a  diflerent  footing. 

Now  what  was  this  correspondence  in  1883  and  1887?  It  had  noth- 
ing to  do  with  the  taking  of  seals.  It  was  in  reference  to  the  whale 
and  cod  fishing  and  the  trade  in  arms  and  liquors  with  the  natives  on 
the  Russian  Coast.  Kow  1  respectfully  ask:  What  has  that  to  do  with 
the  seizure  of  Sealing  vessels  in  1892?  The  San  Francisco  firm  which 
made  the  complaint  u])on  which  Secretary  Frelinghuysen's  representa- 
tion to  the  Russian  Government  was  presented,  state  exi)licitly  that 
they  have  nothing  to  do  with  the  taking  or  piirchase  of  furs,  in  their 
coniiplaint  of  the  action  of  the  Russian  Government — they  take  care  to 
clear  themselves  Jroin  the  embarrassment  of  having  it  supposed  that 
they  are  interfering  with  the  sealing.  Then  all  that  was  said  on  that 
subje(;t  had  reference  to  an  entirely'  different  controversy.  Lynde  and 
Hoiigh's  note  to  Mr.  Folger  who  was  the  Secretary  of  tlie  Treasury,  is 
the  foundation  of  that  controversy,  which  I  shall  inirsue  just  far 
enou;;;h  to  show  that  it  has  nothing  whatever  to  do  with  any  question 
in  tliis  case.  I  read  now  from  page  18  of  Part  3  of  N'olume  II  of  the 
Ai)pendix  to  the  British  Case.  This  letter  is  dated  San  Francisco, 
February  l."itli  1882 : 

Sin:  You  will  please  pardon  us  for  this  seeming  intrusion,  but  the  matter  in  Avhich 
we  now  seek  your  aid  and  kind  assistance  is  of  great  im))ortance  to  ns. 

We  now  are  and  liave  been  exteusively  engaged  in  the  I'acilie  (Joast  Cod  fisheries, 
and,  in  fact,  are  among  Ihi-  very  few  who  fifteen  years  ago  started  iu  a  small  way, 
believing  with  energy  and  fair  <lealing  we  could  work  up  an  enterprise  that  would 
be  a  lienefit  to  the  coast.  Our  ideas  wc^re  correct.  We  have  been  yearly  sending 
vessels  tr)  tlie  coast  of  J\anitehatl<a  (Sea  <if  dkiiotsk)  for  fish. 

'  We  never  have  Ixsen  iiiolestec.  in  Hnssi:in  waters  from  c.ilehing  cod-fish  or  procur- 
ing bait,  whicli  are  small  sahnon  in  the  rivers,  or  liliing  fresh  water  for  the  use  of 
Khi]!,  but  it  ajifH-ars  now  there  is  a  law  whieh  has  never  been  enforci'd  against  for- 
eigners, tiic!  same  we  have  recently  noted,  and  wliieh  we  liave  1)een  apjirised  of.  .ind 
the  substance,  is  that  f<ireign  vessels  must  recei\'e  an  order  Irom  the  Governor  of 
Liberia,  br-sifles  must  jiay  a  <iuty  of  10  dollars  iier  ton  on  all  lisb  caught  in  1,'iissian 
■waters.  'I'iiis  decree,  if  sustaintrd,  is  ruinous  to  one  of  the  l)est  and  I'ising  industries 
of  the  coast,  and  as  we  tit  our  vessels  to  sail  about  tlie  1st  May,  leaves  us  but 
little  chance  to  arrange  m.-itters  tlilK  season  s.ave  with  your  kind  assistance  in  the 
matter.  Our  business  is  fisbiiig  entirely.  W'c!  do  no  tiade  with  natives,  having 
nothing  to  do  with  the  taking  or  iiuicliasing  of  furs.  At  this  time  wo  are  jihued  iu 
a  very  bad  predicament.  'J'rusting  that  you  can  relieve  us  from  this  embarrassment, 
and  receive  an  early  reply  on  tiie  subject,  we  are,  etc. 

(Siipicd.)  LVNOE  ANP  TloTT.n. 

P.  S. — Our  vessels  fish  from  10  to  55  miles  from  shore. 

L.  AND   H. 
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That  is  the  foundation.  The  correspondence  wirli  Mr.  Hoffman  from 
St.  Petersburgh  (who  I  believe  was  Charge  d'Allaires  at  that  time),  is 
based  upon  tliis  letter.  I  need  not  read  through  this  correspondence. 
It  follows  here  in  the  British  Case.  There  are  several  letters  and 
finally  there  is  one  (on  page  19  of  the  3rd  Part  of  Volume  II  of  the 
Appendix  to  the  British  Case),  from  M.  de  Giers  to  Mr.  Hoffman  dated 
May  8  (20),  1882,  in  which  he  says: 

This  measure 

that  is,  the  measure  that  was  complained  of  by  the  merchants  or  ship- 
pers that  I  read  from  just  now — 

this  measure  refers  only  to  jirohibited  industries  and  to  the  trade  in  contraband; 
the  restrictions  which  it  establishes  extend  strictly  to  the  territorial  waters  of  Kus- 
sia  only.  It  was  required  by  the  numerous  abuses  proved  in  late  years  aud  which 
fell  with  all  their  weiglit  on  the  i)opulation  of  onr  sea-shore  aud  of  onr  islands, 
whose  only  means  of  support  is  by  hshing  and  hunting.  These  abuses  inflicted  also 
a  marked'injury  on  the  interests  of  the  Company,  to  which  the  Imperial  Govern- 
ment had  conceded  the  monopoly  of  fishing  and  hunting  ("  exportation  "j  in  islands 
called  the  "Commodore"  and  the  "Seals". 

Now  passing  that  for  the  present  (with  the  privilege  of  referring  to  it 
again  tomorrow  morning),  you  will  find  the  view  of  the  Eussian  Gov- 
ernment as  to  pelagic  sealing — (we  are  going  back  to  the  case  of  1892) — 
in  the  United  States  Appendix,  Volume  I,  page  192 — in  a  letter  enclosed 
by  Mr.  Lothrop  the  Minister  at  St.  Petersburgh  to  Mr.  Bayard,  secre- 
tary of  State,  on  the  8th  December  1887,  which  I  read  to  the  Tribunal 
on  "the  first  day  I  was  addressing  you. 

is'ow  until  1892  the  sealing  industry  on  the  Commander  Islands, 
maintained  by  the  Government  of  Eussia,  was  not  attacked.  Up  to 
that  time  there  had  been  no  pelagic  sealing,  I  infer,  that  was  particu- 
larly mischievous  to  the  Eussian  Government;  and  the  British  Com- 
missioners at  page  167  of  their  Eeport  remark,  referring  to  the  Eussian 
seal  herd  in  its  migrations  to  the  Eussian  seal  islands: 

It  is  a  matter  of  some  surprise  that  no  attempt  is  made  to  take  them  in  the  open 
sea,  as  is  done  on  such  a  large  scale  in  the  case  of  the  seals  resorting  to  the  breeding 
grounds  of  the  eastern  portion  of  Behring  Sea. 

Sir  EiCHARD  Webster. — That  is  not  the  British  Commissioners 
Eeport. 

The  President. — Is  that  the  right  reference? 

Mr.  Phelps.  It  is  published  in  their  report.  It  is  a  report — I  was 
wrong  in  saying  it  was  the  British  Commissioners'  Eepoi-t. 

Sir  EiCHARD  Webster. — It  is  in  answer  to  enquiries  that  were 
asked  for. 

Mr.  Phelps.— It  is  a  Eeport  made  by  the  British  Secretary  of  Lega- 
tion in  Japan  at  the  request  of  the  British  Commissioners  dated  Tokio, 
November  19th  1891. 

Lord  Hannen. — Where  is  it  to  be  found. 

Mr.  Phelps.— At  page  1G7  of  the  Brkish  Commissioners  Eeport,  or 
of  the  Appendix  or  Addendum  to  the  British  Commissioners  Eeport. 
It  is  the  Eeport,  I  repeat,  of  the  Biitish  Secretary  of  Legation  in  Japan 
in  reply  to  the  British  Commissioners  and  published  by  the  Commis- 
sioners. It  is  not  their  own  language  but  it  answers  sufficiently  to 
show  the  fact. 

Then  when  the  modus  vivendi  in  1892  was  in  force  to  a  greater  or  less 
extent,  a  great  number  of  vessels  resorted  for  the  first  time  to  the 
vicinity  of  the  Commander  Islands,  and  then  took  place  the  seizures 
by  Eussia  of  those  vessels — seizures  which  they  had  never  had  occa- 
sion to  make  before  because  they  had  never  been  attacked,  and  which 
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were  made  then,  and  have  been  the  subject  of  so  mueli  observation — 
very  properly — by  my  learned  friends  in  tlieir  Argument.  And  as  I 
have  something  to  say  upon  that  [)oint  that  it  would  be  quite  impossible 
to  conclude  at  this  late  hour,  with  the  permission  of  the  Tribunal  I 
will  defer  it  iTutil  tomorrow  morning. 

The  President. — If  you  please:  It  is  a  very  interesting  subject. 
We  will  hear  the  rest  tomorrow. 

[The  Tribunal  thereupon  adjourned  until  Thursday  the  29th  of  June 
]8aS  at  11.30  a.  m.l 


FORTY-SEVENTH   DAY,  JUNE  29™,  181J3. 

lu  pursuance  of  Senator  Morgan's  enquiry  of  yesterday,  I  read  a  few 
words  on  the  subject  of  the  Lair-seals  from  the  1st  Volume  of  the  United 
States  Appendix  to  the  Case,  page  307.  It  is  a  part  of  Dr.  Allen's 
Article  on  the  natural  history  of  these  animals,  which  has  been  fre- 
quently alluded  to. 

The  great  tribe  of  Pinnipeds  is  divisible  into  tliree  quite  distinct  minor  groups 
termed  families,  namely,  the  -walruses  (family  Odobenidw),  the  eared-seals  (family 
Otariid(v),  and  the  common  or  earless  seals  (family  Phocidw).  These  groups  difl'er 
notably  from  eacli  other  in  many  points  of  structure. 

Then  passing  over  to  page  381  of  the  same  book: 

The  seals  proper,  or  the  hair-seals 

This  writer  classes  the  hair-seals  as  the  seal  proper 

Have  no  external  ears,  are  short-necked,  rather  thick-bodied,  and  have  the  hind 
limbs  permanently  directed  backward  and  useless  for  terrestrial  locomotion.  They 
varv  greatly  in  size,  and  so  forth. 

The  seals  (that  is  to  say,  this  variety  of  seals,  those  that  he  calls  "seals  proper ''), 
unlike  the  walruses  and' eared-seals,  are  of  almost  worldwide  distribution,  being 
found  on  the  coasts  of  nearly  all  countries,  except  within  the  tropics;  they  also 
ascend  many  of  the  larger  rivers  for  long  distances,  and  occur  in  some  of  the  inland 
seas,  as  the  Caspian  and  others  in  Asia. 

Then  further  down : 

Seals,  as  a  rule,  are  not  polygamous,  "(referring,  of  course,  to  the  Phocidw,  these 
hair-seals)",  and  resort  to  the  land  or  ice  fields  to  bring  forth  their  young,  according 
to  the  species.     They  are  also  more  or  less  migratory. 

Then  in  respect  to  the  Harp-seal  (on  page  382  of  the  same  Article) 
which  is  a  different  species,  classed  as  the  Phoca  groenlandica,  by  this 
writer. 

Habitat:  North  Atlantic,  from  the  Gulf  of  St.  Lawrence  and  the  North  Sea  north- 
ward to  the  Arctic  Sea;  also  Behring  Sea. 

The  harp-seal,  known  also  as  the  saddle-back,  white-coat  (when  young),  Greenland 
seal,  etc.,  is  by  far  the  most  important  commercially  of  all  the  true  seals,  being  the 
principal  basis  of  the  Newfoundland  and  ,Jan  Mayen  seal  fisheries. 

It  is  preeminently  gregarious,  migratory,  and  pelagic.  It  is  nowhere  a  permanent 
resident,  and  annually  traverses  a  Vide  ibreadth  of  latitude.  AUhough  often  met 
with  far  out  at  sea,  it  generally  keeps  near  the  edges  of  drifting  ice.  It  appears 
never  to  resort  to  the  land,  and  is  seldom  found  on  firm  ice. 

About  the  1)eginning  of  March,  they  assemble  at  their  favorite  breeding  stations, 
selecting  for  this  purpose  immense  ice  fields  far  from  land.  Their  best  known 
breeding  grounds  are  the  ice  packs  off  the  eastern  coast  of  Newfoundland  and  about 
the  island  of  Jan  Maven.  Oft'  the  Newfoundland  coast  the  young  are  chiefly  born 
between  the  .5th  and  10th  of  March;  at  the  Jan  Mayen  breeding  grounds  between 
the  2.Srd  of  March  and  the  5th  of  April. 

The  females  take  up  their  stations  on  the  ice  very  near  each  other,  the  young  being 
thus  sometimes  born  not  more  than  3  feet  apart.  The  males  accompany  the 
females  to  the  breeding  stations  and  remain  in  the  vicinity,  congregating  mostly  in 
the  open  pools  between  the  ice  floes.  The  mothers  leave  their  young  on  the  ice  to 
fish  in  the  neighborhood  for  their  own  subsistence,  but  they  frequently  return  to 
their  young  to  suckle  them.  The  young  grow  very  rapidly,  and  when  three  weeks 
old  are  said  to  be  nearly  half  as  large  as  the  old  ones. 

The  young  are  said  not  to  voluntarily  enter  the  water  until  at  least  twelve  days 
old,  and  that  they  require  four  or  five  days  practice  before  they  acquire  sufficient 
strength  and  proficiency  in  swimming  to  enable  them  to  care  for  themselves. 

108 
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There  is  much  more  informatiou  iu  this  article  if  anjone  cares  to 
peruse  it;  but  I  will  not  take  time  to  read  further. 

On  yesterday,  in  commenting'  upon  what  had  been  said  by  my  learned 
friends  on  the  other  side  in  regard  to  the  attitude  of  Eussia.  I  found 
myself  destitute  at  the  moment  of  the  reference  I  desired  to  make  show- 
ing that  the  seizures  of  American  vessels  referred  to  by  my  learned 
friend  Sir  Charles  Russell,  the  "Eliza"  and  "Henrietta",  were  the  sub- 
ject of  a  correspondence  between  the  Eussian  Government  and  the 
L^nited  States  Government,  and  had  nothing  at  all  to  do  with  the  busi- 
ness of  seal  hunting.  And  I  will  now  read,  as  it  is  not  long,  Mr. 
Lothrop's  letter,  the  Minister  of  the  United  States  at  St.  Petersburg, 
written  in  1887  to  the  Secretary  of  State,  in  which  he  gives  concisely 
the  whole  facts  in  regard  to  those  vessels  and  shows  very  clearly  that 
it  had  nothing  to  do  at  all  with  the  subject  on  which  we  are  engaged. 
This  is  page  22  of  volume  2,  part  2,  of  the  Appendix  to  the  British  Case : 

I  have  the  honor  to  transmit  to  you  a  translation  of  a  communication  received 
from  the  Imperial  Foreign  Office  on  the  1st  February  instant,  relative  to  the  seizure 
of  the  schooner  ''Eliza."  The  Russian  Government  claims  that  she  was  seized  and 
condemned  under  the  provisions  of  an  Order  or  Regulation,  which  took  eifect  at  the 
beginning  of  1882,  and  which  absolutely  prohibited  every  kind  of  trading  hunting 
and  tishiug  on  the  Russian  Pacific  coast  without  a  siiecial  licence  from  the  Governor- 
General. 

It  is  not  claimed  that  the  "Eliza"  was  engaged  in  seal  fishing,  but  that  she  was 
found  engaged  in  trading  with  the  contra1)aiid  articles  of  arms  and  strong  liquors. 

She  was  condemned  by  a  commission  sitting  on  the  Imperial  corvette  "Rasboinik" 
composed  of  the  oflicers  thereof.  In  this  rcsjiect  the  case  is  precisely  like  that  of  the 
"Henrietta"  mentioned  in  my  last  preceding  despatch  No.  95  and  of  this  date. 

It  will  Ije  noticed  that  Mr.  Spooner,  the  owner  of  the  Eliza,  in  his  statement  of  his 
claim,  declares  that  the  "Eliza"  was  "on  a  trading  voyage,  engaged  in  bartering 
with  the  natives,  and  catching  walrus,  and  as  such  did  not  come  under  the  Notice  of 
the  Russian  Government,  which  was  directed  against  the  capture  of  seals  on  Copper 
Kobben  and  Behring  Islands". 

It  will  be  seen  that  Mr.  Spooner  either  refers  to  an  Order  of  the  Russian  Govern- 
ment difiereut  from  the  one  mentioned  by  the  Imperial  Foreign  Oilice,  or  he  under- 
stooil  the  latter  in  a  very  difterent  sense. 

I  may  add  that  the  Russian  Code  of  Prize  Law  of  1862,  Article  2,  and  now  in  force, 
limits  tlie  Juri.sdictioual  waters  of  Russia  to  3  miles  from  the  shore. 

As  stated  in  my  previous  despatch,  I  have  asked  for  a  copy  of  the  Order  or  Regula- 
tion under  which  the  "Henrietta"  and  "Eliza"  were  seized  and  condemned. 

It  is  seen  therefore  by  the  statement  of  the  American  IMiiiisterin 
regard  to  the  claim  of  his  own  country,  that  the  grounds  on  which  these 
vessels  were  seized  were,  that  tlioy  were  violating  the  Order  against 
trading  with  the  natives,  es])e('ially  in  lire-arms  and  si)irituous  liquors, 
and  tlie  sci/iue  by  the  liussian  Government  was  .submitted  to  therefore, 
by  the  United  States  Government,  and  the  claims  lor  compensation  if 
made  were  not  insisted  upon. 

Now  I  come,  as  I  am  marly  throngh  with  what  I  may  call  the  historic 
instances  of  the  |>rotection  of  i>ro])erty  of  this  descri])ti<)n,  to  there(;ent 
transactions,  so  icccnt  that  they  have  come  l)ctbre  you  by  ]);i])er8  sub- 
mitte<l  by  my  learned  friends  since  llie  argnnicnt  w;is  (inishcd  on  their 
side,  or  neiuly  so;  at  any  latc  at  a  late  stage  in  the  argument.  They 
have  submitted  two  r;irli;uiieiitary  papers,  iJtissia  iS'o.  I,  IHOr^,  ami 
Hussia,  No.  ;>,  IHD.'j,  on  this  snbjcct.  printed  aftn-  being  laid  before  l*;ir- 
liament :  and  my  leained  friends  seem  to  be  of  opinion  that  what  we  had 
said  in  the  aigiinient  in  resjtect  of  the  linn  and  resolute  acti(»n  of  Ifussia 
on  this  subject  is  refuted  to  sf)me  extent  by  the  corresjjondeiice  that  is 
shown  to  liave  taken  jdace  between  the  (btvernments  in  reference  to  that 
action.  On  the  contrary,  in  my  judgment  the  position  taken  in  the 
argument  is  exactly  <onnrnied  by  the  correspondence,  as  I  sliall  try  to 
point  out,  reading  from  the  I'arliamentary  paper,  No.  1,  iu  the  lirst  place, 
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page  11,  the  letter  of  Mr.  Chichkine.  I  read  from  the  translation  of  it. 
The  correspondence  contains  the  letter  in  French  and  the  translation 
as  well.  It  is  addressed  to  the  British  Ambassador,  and  is  dated  the 
12th  February,  1893.  Of  course,  I  shall  not  read  all  these  letters  but 
only  such  extracts  as  bear  on  the  points  I  am  concerned  with. 

While  thanking  you,  Mr.  I'Ambassadeiir,  for  this  action,  of  which  the  Imperial 
Government  takes  note,  I  hasten  to  inform  yon  that  the  question  of  the  measures  to 
be  adopted  to  prevent  the  destruction  of  the  seal  species  has  been  under  considera- 
tion for  some  time  past,  and  that  1  have  been  obliged  to  await  the  preliminary  results 
of  this  investigation  before  replying  to  the  note  which  you  were  so  good  as  to  address 
to  me. 

In  approaching,  on  the  present  occasion,  the  question  of  the  seal  fisheries,  I  must 
first  of  all  point  out  to  your  Excellency  that  the  insufficiency  of  the  strict  applica- 
tion to  this  matter  of  the  general  rules  of  international  law  respecting  territorial 
waters  has  been  proved  by  the  mere  fact  that  negotiations  were  commenced  in  1887 
between  the  three  Powers  principally,  with  the  object  of  agreeing  upon  special  and 
exceptional  measures. 

That  was,  as  you  will  readily  perceive,  with  reference  to  the  negotia- 
tion initiated  by  Mr.  Bayard. 

The  necessity  for  such  measures  has  been  more  lately  confirmed  by  the  Anglo- 
American  agreement  of  1891. 

That  is  the  modus  vivendi. 

Her  Majesty's  Government,  by  taking  part  in  these  negotiations  and  in  this  Agree- 
ment, have  themselves  admitted  the  propriety  of  a  possible  departure  from  the  general 
rules  of  international  law. 

That  is,  as  I  understand  it,  the  rule  he  has  just  referred  to  respecting 
territorial  waters,  the  3  mile  limit. 

A  further  point  to  which  it  would  seem  important  to  call  the  special  attention  of 
Her  Majesty's  Government  is  the  absolutely  abnormal  and  exceptional  position  in 
W'hich  Russian  interests  are  placed  by  the  stipulations  of  the  Anglo-American  Agree- 
ment. The  prohibition  of  sealing  within  the  limits  agreed  upon  in  the  modus  vivendi 
of  1891  has,  in  fact,  caused  such  an  increase  in  the  destruction  of  seals  on  the  Rus- 
sian Coast,  that  the  complete  disappearance  of  these  animals  would  be  only  a  ques- 
tion of  a  short  time  unless  efficacious  measures  for  their  protection  were  taken  without 
delay. 

Then. 

The  number  of  seals  to  be  killed  annually  is  fixed  by  the  Administration  in  pro- 
portion to  the  total  number  of  seals.  In  the  j^ears  1889  and  1890,  before  the  estab- 
lishment of  the  Anglo-American  modus  vivendi,  the  catch  amounted  to  55,915  and 
56,833,  while  for  the  years  1891  and  1892  (after  the  above-mentioned  Agreement)  the 
figures  fell  to  30,689  and  31,315. 

And  in  another  and  very  different  connection,  the  importance  of  this 
experience  will  come  to  be  seen.     I  do  not  pause  to  remark  upon  it  now. 

On  the  other  hand,  according  to  the  statistical  information  which  the  Imperial 
Government  has  been  able  to  obtain,  the  quantity  of  seal-skins  of  Russian  origin 
delivered  by  the  sealers  to  the  London  market,  increased  during  those  two  years  in 
an  infinitelj'  greater  proportion. 

That  is  to  say  that  under  the  operation  of  the  modus  vivendi  which 
precluded  the  pelagic  sealers  from  the  American  part  of  Behring  Sea, 
wliile  the  supply  of  Russian  skins  increased  in  London,  it  so  decreased 
on  the  Islands  that  they  had  to  fall  from  50,000  to  30,000, 

According  to  the  observations  made  by  the  local  Administration,  the  number  of 
vessels  engaged  in  sealing  and  seen  in  the  neighbourhood  of  the  Commander  Islands 
and  Tulenew  (Robben)  Island  has  also  increased  considerably.  The  barbarous  and 
illicit  proceedings  of  these  sealers  are  also  proved  by  the  fact,  established  by  sei- 
zures, that  more  than  90  i)er  cent,  of  the  seal-skins  carried  awaj'  by  tliem  are  those 
of  female  seals,  who  are  hardly,  if  ever,  found  far  from  the  shore  during  the  sealing 
season,  and  whose  destruction  entails  that  of  all  the  young  which  they  are  suckling. 
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The  destructive  cliaiacter  of  the  fishery  is  also  shown  by  the  number  of  seala 
wounded  or  abandoned  on  the  shore  or  within  territorial  waters,  and  afterwards 
found  by  the  local  authorities. 

It  will  be  seen  from  this  that  the  moment  a  check  to  a  greater  or  less 
extent  under  the  modus  vivendi  was  put  on  the  pehigic  sealers  on  the 
American  side,  Russia  was  put  precisely  in  the  position  in  which  we 
stand  to  day;  instantly  the  number  of  seals  they  were  able  to  take  on 
their  Islands  fell  off,  though  the  Eussian  skins  in  market  increased. 
Immediately  it  became  api»arent  that  part  of  this  catch  was  females, 
and  when  taken  away,  their  young  perished,  and  of  those  shot  near 
shore  the  greater  part  was  probably  lost  or  abandoned. 

This  is  the  passage  we  come  to: 

Under  these  circumstances,  we  think  ourselves  justified,  M.  I'Ambassadeur,  in 
expressing  our  eutire  confidence  that  Her  Majesty's  Government  will  admit  the 
urujent  necessity  of  restrictive  measures  pending  the  establishment  of  international 
sealing  regulations  between  the  Powers  principally  concerned. 

The  Imjjerial  Government  on  their  side  do  not  hesitate  to  recognize  the  fact  that 
protection  cannot  be  carried  out  in  a  really  satisfactory  manner  unless  it  is  preceded 
by  some  such  agreement.  Accordingly,  they  are  disposed  to  enter  into  negotiations 
at  once  with  the  Governments  of  Great  Britain  and  of  the  United  States  of  America ; 
but  they  recoguize  at  the  same  time  the  absolute  necessity  of  immediate  provisional 
measures,  both  on  account  of  the  ucar  approach  of  the  sealing  season  and  in  order 
to  be  in  a  jiOsition  to  reply  in  good  time  to  the  question  contained  in  your  Excel- 
lency's note  of  the  11th  (23d)  .January. 

Witii  this  object,  and  after  thorough  investigation,  the  Imperial  Government  has 
thouglit  it  necessary  to  decide  on  tlie  following  measures  to  be  in  force  during  the 
year  1893 : 

They  do  not  say:  "We  ask  the  consent  of  Great  Britain"  or  "we 
propose  this  measure;"  they  say  after  pointing  out  the  necessity: 

The  Imperial  Government  has  thought  it  necessary  to  decide  on  the  following 
neasiires. 

1.  No  hhip  unprovided  with  a  sjieiial  authorization  shall  be  permitted  to  hunt  for 
seals  witliin  a  distance  of  10  miles  ab)ug  all  the  coast  beb)Uging  to  Russia. 

2.  This  prohibited  zone  shall  be  30  miles  wide  around  the  Commander  Islands  and 
Tul<^new  (Robbon)  Island  according  to  the  Russian  official  maps,  which  implies  that 
the  passage  between  the  Commander  Islands  will  be  closed  to  vessels  engaged  in 
sealing. 

With  regard  to  the  10-mile  zone  along  the  coast,  these  measures  will  be  justified 
by  the  fact  that  vessels  engaged  in  the  seal  fisliery  generally  take  up  positions  at  a 
distanco  of  from  7  to  9  miles  from  the  coast,  while  tlioir  boats  and  crows  engage  in 
sealing  both  on  tlie  coast  itself  and  in  territorial  waters.  As  soon  as  a  crui/cr  is 
flighted,  the  ships  take  to  the  open  sea  and  try  to  recall  their  boats  from  territorial 
waters. 

With  regard  to  the  30-niib)  zone  .iroiiml  the  islands,  this  measure  is  taken  with  a 
view  to  )tr<»ie<t  the  banks,  known  l>y  the  sealers  as  "  sealing  grounds,"' which  extend 
round  the,  isl.ind'*,  and  are  not  shown  with  sufiicient  accuracy  on  majts.  These 
banks  are  frefpionted  during  certain  seasons  by  the  female  seals,  the  killing  of 
which  is  jtarticiilarly  destructive  to  the  seal  H|)eeies  at  the  time  of  year  when  tho 
females  are  suckling  their  ycning,  or  go  to  seek  food  on  the  banks  known  as  "seal- 
ing grounds." 

Wliile  re(|neHting  you,  M.  r.AmbasHadeur,  to  bring  the  foregoing  eousiileratiiuis  to 
the  kiK)wleiigc  of  ller  Ma  jehty's  G<)verniiieiit,  I  tliiiik  it  inijioii  mil  to  insist  on  the 
essentially  jirovisirin.-il  chararter  of  the  abov<i  nieasurcH  ailopted  uiuier  pressure  of 
exceptional  circumHtanites  which  nuiy  bn  regarded  as  a  vuHoot'/one  majinn.  mul 
analogous  to  cases  of  legitimate  Helf-deCence. 

It  ilocH  not,  of  f'onrse,  enter  :it  all  int^i  the  inti'ution  of"  the  Im|ierial  Government 
to  dispute  the  generally  reiogni/ed  rules  with  respi  et  to  trnitorijil  waters.  In  their 
o]>inion,  far  from  atf.icking  these  gcin^ral  primiphs  of"  international  law,  the  meas- 
nres  whirl)  they  think  necessary  to  take  must  be  regarded  as  confirming  them,  as  the 
excBjition  proves  the  rule. 

Here  you  liave  8latc<l  over  ag;iin  (»n  tin-  |»;irt  of  Russia  the  American 
case: 

The  force  of  the  arguments  set  forth  a1x)ve  will  certainly  not  escape  the  enlight- 
ened appreciation  of  Her  Majesty's  Gov«'rnment,  and  I  am  firmly  convinced  that  they 
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will  not  refuse  to  take  steps  with  regard  to  the  English  sealing-vessels,  in  accord- 
ance with  the  measures  which  the  Imperial  Government  propose  to  take  for  the  j'ear 
1893. 

On  their  side,  the  Imperial  Government  will  not  fail  to  give  to  these  measures,  in 
good  time,  the  publicity  which  they  require. 

Besides  this,  and  in  order  to  prevent  as  far  as  possible  any  misunderstandings  and 
disputes  in  case  of  infraction  of  the  above  provisional  measures,  as  well  as  of  the 
general  rules  of  international  law.  the  cruizers  of  the  Imperial  Government  and  also 
the  local  authorities  will  receive  precise  instructions,  clearly  laying  down  the  cases 
in  which  the  right  of  pursuit,  of  search,  and  of  seizure  of  offending  vessels  should 
be  exercised. 

As  it  is  afiflrmed  that  the  sealing-vessels,  while  themselves  remaining  outside 
territorial  waters  and  sometimes  more  than  10  miles  from  shore,  dispatch  a  portion 
of  their  crews  and  their  boats  to  the  coast,  and  within,  or  very  nearly  within,  terri- 
torial waters,  the  above-mentioned  instructions  will  prescribe  the  pursuit  and 
search  of  all  vessels  whose  boats  or  crews  shall  have  been  observed  or  seized  while 
sealing  on  the  coast,  or  within  the  zone  prohibited  bv  the  provisional  measures  for 
1893. 

As  a  strong  presumption  results  from  the  mere  fact  of  the  jiresance  of  boats  near 
the  coast  or  within  the  prohibited  zone,  even  when  it  has  been  impossible  at  first  to 
decide  whether  these  boats  were  engaged  in  sealing  or  not,  it  shall  be  permissible  to 
pursue  and  search  the  vessels  to  which  such  boats  belong. 

The  seizure,  on  board  vessels  thus  searched,  of  special  implements  employed  in 
sealing  on  shore,  as  well  as  of  seal-skins  the  greater  part  of  which  are  those  of 
females,  will  constitute  sufficient  grounds  for  the  seizure  of  the  vessel,  in  view  of 
the  fact  that  the  female  seals,  during  the  season  of  suckling  their  young,  rarely,  if 
ever,  depart  further  than  10  miles  from  the  shore,  excepting  on  the  banks  around  the 
islands. 

When  informing  the  captains  of  English  sealing-vessels  of  the  provisional  meas- 
ures drawn  up  for  the  year  1893,  Her  Majesty's  Government  will  perhaps  think  it 
advisable  to  communicate  to  them  likewise  a  summary  of  the  instructions  which 
will  be  given  to  the  Russian  cruizers,  and  to  add  that  the  right  of  surveillance  will 
also  be  given  to  vessels  belonging  to  the  coast  on  the  mainmast  of  which  the  Gov- 
ernor of  the  Connuander  Islands  hoists  the  Russian  Custom-house  flag  when  he  is  on 
board  in  the  discharge  of  his  duties. 

When  I  wrote  those  lines  which  my  learned  friends  criticise,  in  which 
I  referred  to  the  firm  and  resolute  action  of  Russia,  these  words  had 
not  been  written.  Tliey  completely  confirm  what  I  said,  not  by  tlie 
strength  of  what  she  has  said,  but  by  the  strength  of  what  she  has 
done,  which  was  more  emphatic.  When  Russia  finds  herself,  for  the 
first  time  in  her  history,  in  the  position  in  which  the  United  States 
are  now  in  resi)ect  of  this  business  of  pelagic  sealing,  excepting  that 
her  interest  is  much  smaller  than  that  of  the  United  States,  what  does 
she  do  ?  Invite  Great  Britain  to  enter  into  some  modus  vivendi  by  wliich 
the  deinedations  may  be  suspended  ?  Far  from  it.  She  says  "  We  are 
ready  and  anxious  to  enter  into  the  Trii)le  convention  between  the  three 
nations  concerned,  proposed  in  1887.  We  agree  in  the  propriety  of  such 
a  Convention, — we  are  most  desirous  for  it;  but  in  the  meantime  direc- 
tions will  be  issued  to  the  cruisers  of  the  Russian  Government  and  to 
all  vessels  hoisting  the  Custom  House  tiag,  to  seize  every  vessel  that  is 
found  within  30  miles  of  the  Islands  or  10  miles  of  the  shore,  and  to 
search  and  examine  any  vessel,  or  the  boats  of  any  vessel,  which  hov- 
ering round  there,  gives  reasonable  grounds  for  sitspicion  as  to  the  bus- 
iness they  are  engaged  in."  That  is  the  position  of  Russia;  and,  if 
that  had  been  the  position  of  the  United  States  I  rei^eat,  this  Arbitra- 
tion never  would  have  taken  place.  There  is  the  difference.  We  had 
invited  the  Convention  and,  as  I  pointed  out  to  you,  it  had  been  con- 
ceded and  agreed  upon  and  then  was  arrested  by  the  objections  of 
Canada.  They  had  participated  in  1887,  as  the  correspondence  shows 
you,  in  the  same  negociations  and  manifested  the  same  willingness; 
but  when  that  fell  through  on  account  of  the  objection  of  Canada,  Russia 
said:  "  in  the  meantime  this  infamous  business  is  not  to  go  on."  That 
was  their  position  j  and  what  is  the  consequence.     The  consequence  is 
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that  while  we  are  here  at  this  late  period  begging  of  this  Arbitration 
some  measure  of  protection  that  may  preserve  this  herd  of  seals,  they 
obtained  trom  the  British  Government  instantly  all  that  they  claimed. 
I  refer  you  to  Lord  Rosebery's  letter  in  reply.  I  say  they  obtained  it  as 
a  temporary  measnre;  but  see  what  follows?  The  Earl  of  Eosebery, 
with  the  diplomatic  skill  for  which  he  is  so  justly  distinguished,  writes 
this  sentence;  and,  if  literature  of  this  kind  were  ever  amusing,  one 
might  be  excused  for  indulgiug  in  a  smile  on  reading  this. 

Tlie  Earl  of  Uosebery  to  Sir  R.  Mouier,  that  is  the  British  Minister 
at  St.  Petersburgh: 

Sir:  Her  Majesty's  Government  have  given  their  most  earefal  consideration  to  the 
note  of  M.  Chichkine  of  the  12th  (24th)  ultimo  inclosed  in  your  Excellency's  de- 
sjKitch  of  the  following  day  and  stating  the  measures  which  the  Russian  Government 
deem  necessary  for  the  protection  of  their  sealing  interests  in  the  North  Pacitic  dur- 
ing the  api>roaching  fishery  season  and  which  are  submitted  to  Her  Majesty's  Gov- 
ernment with  a  view  to  their  acceptance. 

Then  he  repeats  the  measures  I  have  just  read. 

Her  Majesty's  Government  take  note  of  the  statements  made  in  M.  Chichkine's 
note,  that  the  Russian  Government  have  no  intention  of  disputing  the  generally 
recognized  rules  of  international  law  as  to  territorial  waters,  that  these  measures, 
of  an  exceptional  and  provisional  nature,  are  designed  to  meet  a  pressing  emergency, 
and  that  Russia  is  desirous  of  entering  at  once  upon  discussions  with  the  Govern- 
ments of  Great  Hritain  and  the  United  States  with  a  view  to  an  agreement  between 
the  Powers  i)rincipally  interested  for  the  proper  control  of  the  sealing  industry. 

While  Her  Majesty's  government  have  not  committed  themselves  to  a  decided 
opinion  as  to  the  aijsolute  necessity  of  any  particular  class  of  regulation  for  the 
preservation  of  the  seal  species,  they  have  more  than  once  expressed  their  willing- 
ness to  take  part  in  the  framing  of  a  general  scheme  for  the  protection  of  the  seals 
which  shall  have  due  regard  to  the  various  interests  concerned. 

They  quite  recognize  that  the  ])rovision8  of  the  modim  viv( ndi  agreed  upon  between 
Great  JJritain  and  the  United  States  tends  to  drive  the  sealing-vessels  of  botli  those 
nations,  which  have  been  accustomed  to  resort  to  the  eastern  part  of  Behring  Sea, 
to  the  waters  adjacent  to  the  Russian  coasts. 

And  80  on.     I  need  not  read  all  that  unless  it  is  particularly  desired. 
Sir  Charles  Russell. — The  next  sentence  I  should  be  glad  if  you 
would  read. 
Mr.  Phelps. — I  will  read  anything  that  is  desired  certainly. 

Her  Majesty's  Government  could  not  admit  that  Russia  has  therefore  the  right  to 
extend  her  jurisdiction  over  British  vessels  outside  the  usu.al  territorial  limits,  but 
they  are  anxiinis  to  afford  all  reasonalde  and  legitinuite  assisfanee  to  Russia  in  the 
existing  cireuuistances.  They  are  ready  to  enter  at  once  into  an  agreenuait  with 
the  Imperial  (iovernment  (or  the  enforcenuMit  of  the  protoi'tive  zones  proposed  in 
M.  (Jhiehkine's  note  on  conditions  similar  to  those  of  their  iKodiis  viiciidi  with  the 
Unitc'd  States,  whieli  it  will  be  observed  are  of  a  reciprocal  iharaeter. 

That  reads  a  litth'.  like  accepting  an  in\ilati<)ii  that  lias  not  been 
issued.  I  (iiid  iiotliiiig  in  the  note  of  Mr.  Chichkine  (hat  invites  from 
Great  Uritain  consent  to  these  IJegnhitions.  I  find  a  courteous  and 
respcctlnl  notification  tliat  they  will  be  propounded  and  insisted  upon 
and  carried  into  elfcct,  with  the  exi)ression  of  a  confidence  that  Her 
RrnjeHty's  (Jovernnient  will  see  the  neces.sity  aiul  the  proi»iiety  of  them. 

The  result  of  the  correspondence  then,  for  I  must  not  take  up  too 
much  time  with  this  unless  my  h-arned  fri»Mid  desires  me  to  read  some- 
thing more  of  it,  is  that  the  measures  liussia  i)roi)ounded  are  agreed 
to,  with  the  single  addition  that  they  will  on  the  Islands  refrain  from 
taking  more  than  .'i(),(»iiO  seals.  It  liad  already  appeared  that  for  the 
last  two  years  they  had  r»nlybeen  able  to  get  a  little  more  than  .''.(),()()(), 
and  that  i»rf)posal  of  Great  Ibifain  they  a<'ce]»|.  i'.ut  Mr.  CliicliUine 
appeared   to  take  tlie  view  tliat   I  do  of  IIjIs  invitation;   and  he  replies 
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to  Lord  Rosebery  most  courteously  to  the  effect  that  the  acceptance  of 
the  invitatiou  is  extremely  pleasant,  though  he  must  point  out  to  him 
that  it  had  not  been  given. 

I  cannot  discuss  the  subject,  Mr.  rAmbassadeur,  without  calling  yonr  attention 
in  the  lirst  instance  to  this  fact,  viz.,  that  the  object  of  my  note  of  the  (12th)  of 
February  was  to  warn  the  British  Government  of  certain  legitimate  measures  of 
defence  necessitated  for  the  moment  by  exceptional  circumstances,  and  not  to  lay 
down  the  basis  of  a  regular  modus  vivendi,  that  is  to  say,  of  a  bi-lateral  arrange- 
ment, which  might  be  prolonged  until  the  question  was  definitively  settled. 

The  only  idea  was  to  provide  a  minimum  of  protective  measures,  intended  to  pre- 
vent the  disappearance  of  the  subject  of  the  dispute,  even  before  the  negotiations 
with  regard  to  it  were  commenced.  In  view  of  the  near  approach  of  the  tishing 
season 

If  it  had  been  intended  to  lay  down  basis  of  a  modus  vicendi  of  this  kind,  the 
Imperial  Government  would  not  have  failed  to  claim  that  a  restriction  of  territorial 
rights,  that  is  to  say,  the  engagement  to  limit  the  number  of  seals  to  be  killed  on 
land,  should  in  equity  carry  with  it  the  corollary  of  a  complete  suspension  of  pelagic 
sealing  in  the  open  sea. 

He  informs  Lord  Rosebery  that,  if  the  purjiose  of  his  communication 
had  been  to  enter  into  negotiations,  he  should  have  demanded  very 
different  terms.  The  object  of  it  was  to  inform  the  British  Government 
of  the  minimum  of  protective  measures  which  they  would  accept. 

They  would  have  especially  regarded  it  as  indispensable  to  make  their  reservations 
as  regards  the  delinitive  settlement  of  the  seal  question,  in  order  to  retain  their  entire 
freedom  of  view  as  to  the  measures  to  be  agreed  upon  for  the  preservation  of  the 
seal  species,  whether  by  the  prohibition  or  regulation  of  sealing  in  the  open  sea,  or 
by  the  extension  of  special  rights  of  jjrotectiou  of  that  si»ecies  beyond  the  various 
distances  commonly  designated  as  the  limits  of  tei-ritorial  waters. 

Yet,  alter  making  these  observations,  I  am  authorized,  Mr.  FArabassadeur,  to 
inform  your  Excellency  that  the  Imperial  Government,  being  anxious  to  meet  half 
■way  any  conciliatory  offer  on  the  part  of  the  British  Government,  are  ready  to  accept 
the  proposal  made  in  Lord  Roseljery's  despatch,  Avith  the  exception  of  some  moditi- 
cations  on  the  first  point. 

That  is,  the  limit  of  killing  on  the  Islands;  and  a  British  agent  is  to 
be  allowed  to  visit  the  Islands  to  see  that  that  is  complied  with. 

The  arrangement  agreed  upon  would  have  no  retrospective  force,  because  the  dif- 
ferent cases  of  seizures  effected  last  year  have  been  already  examined  by  a  special 
Commission  on  the  basis  of  the  general  principles  of  international  law. 

Finally,  in  regard  to  the  first  point  of  the  proposal  contained  in  Lord  Rosebery "s 
despatch, 

that  is  that  any  vessel  seized  should  not  be  carried  into  a  Russian  Port, 
but  should  be  handed  over  to  a  English  cruiser, 

The  Imperial  Government  are  of  opinion  that  it  would  be  quite  impossible  to 
apply  it  as  it  stands,  at  any  rate  under  the  circumstances  existing  for  the  present 
fishing  season,  especially  as  to  the  engagement  to  hand  over  to  the  English  cruizers  or 
to  the  nearest  British  authority  the  English  vessels  caught  trespassing  outside  terri- 
torial waters  within  the  forbidden  zones  of  30  and  10  miles. 

It  may  be  that  means  may  hereafter  be  found  by  common  consent  to  remedy  the 
practical  difliculties  in  the  way  of  such  an  undertaking;  liut  for  the  moment,  there 
is  no  doubt  that  it  would  completely  paralyze  the  action  of  the  cruizers  of  the 
Imperial  navy,  and  render  illusory  the  supervision  which  they  should  exercise  along 
the  coast  and  round  the  islands. 

in  practice,  any  Russian  cruizer  which  had  captured  an  English  vessel  would  have 
to  choose  between  the  alternatives  of  searching  for  an  English  cruizer,  which  might 
take  a  long  time,  considering  the  extent  of  the  coast,  or  else  of  undertaking  a  voyage 
of  3,000  miles  to  conduct  the  captured  A-essel  to  the  nearest  i)ort,  that  of  Victoria  in 
Columbia. 

The  Russian  cruizers  would  thus  Ije  exclusively  occu])ied  in  looking  for  the 
English  cruizers,  or  in  making  voyages  to  Port  Victoria  and  back  throughout  the 
fishing  season;  and  the  '■  co-operation"  of  the  cruizers  of  two  nations  could,  there- 
fore, only  be  a  nominal  one. 

Under  these  circumstances,  and  without  insisting  for  the  moment  on  another 
essential  point — that  of  the  absolute  absence  of  reciprocity  in  the  British  proposal, 
as  there  are  not,  nor  can  there  be,  any  vessels  under  the  Russian  Hag  engaged  in 
sealing — the  Imperial  (Government  consider  that  for  tlie  current  year  it  would  be 
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luoie  simple  aud  practical  to  submit  the  new  prohibited  zones,  as  is  the  case  as 
regards  territorial  waters,  to  the  exclusive  supervision  of  the  cruizers  of  the  Imperial 
luivy,  who  would  contiuue  to  conduct  to  Petropaulovsk  all  vessels  caught  trespassing 
until  the  conclusion  of  an  iilterior  agreement. 

The  correspondence  proceeds;  aud  that  is  the  modus  agreed  upon  for 
one  year  only,  reserving-  all  rights  to  the  Eussiau  Government,  treating 
this  purely  as  an  intermediate  provision,  the  least,  as  they  say,  which 
they  could  accept  for  their  protection. 

The  President. — The  enactment  is  not  for  quite  a  full  year;  it  is  to 
the  ."ilst  of  December. 

Mr.  Phelps. — You  are  quite  right.  It  is  uot  quite  a  full  year.  I 
speak  of  it  in  general  terms. 

Then  on  pages  27  and  28,  the  last  1  have  to  read  from  this  document, 
is  another  letter  from  Mr.  Chichkine,  and  he  says  they  preferred  to 
leave  this  subject  on  the  basis  of  an  exchange  of  notes,  and  uot  to  draAV 
it  up  in  tlie  torm  of  an  agreement. 

Because  tlie  too  concise  wording  of  the  above-mentioned  draft  would  leave  room 
for  certain  misunderstandings,  and  perhaps  even  for  complications,  which  it  would 
be  desirable  to  avoid; 

Because  the  Imperial  Government  could  not  agree  to  the  draft  in  question  without 
some  reservations  tlesigned  to  safeguard  their  freedom  of  judgment  in  the  future. 

It  is  understood  that  the  agreement  to  be  arrived  at  l)etween  our  two  Governments 
will  leave  intact  all  the  rights  of  Russia  in  her  territorial  waters. 

As  to  our  resiTvations,  they  refer  to  the  ])oints  mentioned  below: 

1.  In  consenting  to  hand  over  to  the  British  authorities  the  English  ships  engaged 
in  sealing  witliiu  tlie  prohibited  zones,  we  do  not  wish  to  prejudice,  generally,  the 
(|U('stinn  of  the  riglits  of  a  riverain  Power  to  extend  her  territorial  jurisdiction  in 
certain  special  cases  beyond  waters  ]iroi)erly  called  territorial. 

2.  The  Im])i:rial  Government  desire  to  preserve  conii)lete  liberty  of  action  as  to 
choosing  in  the  future  between  the  two  systems  of  j)rotecting  seals,  either  by  the 
metliod  of  a  prohibited  zone,  or  by  the  method  of  entirely  prohibiting  pelagic  seal- 
ing, or  regulating  it  in  the  open  sea. 

'J.  The  jiresent  arrangement  cannot  in  any  manner  be  considered  as  a  precedent, 
and  will  be  looked  upon  by  us  as  of  an  essentially  provisional  nature,  intended  to 
m(-et  present  circumstances. 

With  these  reservations,  we  accept  the  British  proposal  in  the  following  terms: 

These  are  then  rei)eated,  which  I  need  not  take  up  your  time  by 
reading  again  excei)t  the  second  and  third  (as  they  have  been  the 
subject  of  some  discussion)  as  they  finally  found  expression: 

English  vessels  engaged  in  hunting  within  the  aforesaid  zones. 

That  is,  ten  miles  from  that  shore  and  thirty  miles  from  the  island: 

i5eyond  Jiussian  territorial  waters  may  be  seized  by  Piissian  cruizers,  to  be  hamletl 
over  to  Kujilish  eini/ers  or  to  the  nearest  Briiish  autiiorities.  In  case  of  ini])e(li- 
meiit  or  dinieitlt\',  the  ( 'omniandiir  of  the  K'ussian  i^rnizer  may  confine  himself  to 
seizing  the  papers  of  the  aforo-mentinned  vessels,  in  older  to  deliver  tiiem  to  a 
r.riliMh  ernizer,  or  to  trausmit  them  to  tlie  nearest  English  authorities,  oii  the  first 
opportunity. 

:{.  Her  .Majesty's  Government  engage  to  bring  to  trial  liefore  the  ordinary  'I'ri- 
hiinaJH,  <»tVering  all  noce.Hsary  gnarantees,  the  English  vessels  which  may  be  seized 
as  having  lieeii  engaged  in  sealing  within  the  prohibited  zones  lieyond  Russian  terri- 
torial waterB. 

And  that  is  agreed  to. 

Sir  Charles  litssELr.. — There  is  the  liiial  passage  in  Lord  Ito.se- 
Itciy's  note: — "With  regard  to  the  leservalion",  on  the  same  psige. 

Mr.  ViiVAA'^. — This  is  IVom  Lord  Koschery  to  Mi'.  How  aid  who,  I 
siipjiose,  was  tiie  Cliargf. 

8ir  ('HARLES  III  ssi;i,i>.— N  es. 

Mr.  PiiELi'.s. — 

With  regard  to  the  reHervations  made  in  Mr.  Chieiikiiie's  Note,  you  will  slate  that 
Her  Majesty's  Governmi-iit  lias  taken  note  of  them,  but  dries  not  at  present,  propose 
to  tliscuss  them. 
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There  is  nothiiiji-  to  discuss,  ^o  discussion  had  been  invited.  They 
had  been  stated  by  the  Kusslan  Goverumeut  as  the  measures  to  which 
they  proposed  to  resort. 

That  on  the  other  haucl  they  must  adhere  to  the  reservation  previously  made  by 
them  and  contained  in  yonr  Note  of  the  12th  of  this  mouth,  and  that  it  is  understood 
that  the  rights  and  position  of  either  Power  are  in  no  way  affected  by  the  conclusion 
of  this  provisional  arriingement; 

which  is  just  what  Kussia  had  said  very  emphatically. 

Now  I  repeat,  Sir,  with  great  respect,  was  I  right  or  not  in  forecasting 
this  corresi)ondence  which,  as  I  have  said,  did  not  then  exist,  based 
upon  the  action  of  Kussia,  in  characterizing  her  action  as  firm  and 
resolute,  and  in  saying  that  in"  consequence  of  that  firm  and  resolute 
action,  pelagic  sealing  had  come  to  an  end  in  the  vicinity  of  these 
Islands  to  any  extent  that  was  regarded  as  detrimeutal?  Was  I  right 
in  calling  attention  to  the  different  positions  which  these  two  great 
nations  occupy  today  on  that  subject?  The  United  States  deprived  of 
the  benefit  of  a  convention  that  had  once  been  really  agreed  on,  and  left 
to  prosecute  this  claim  before  an  Arbitration ;  Kussia  instantly  accorded, 
not  what  they  asked,  but  what  they  notified  Great  Britain  they  shonld 
insist  upon,  giving  the  reasons  and  grounds  of  the  demand.  If  my 
learned  friend  says  the  Russian  Government,  (as  he  did  say  in  the  course 
of  his  observations)  has  the  advantage  of  the  advice  of  a  gentleman  of 
large  reputation  in  international  law,  I  agree  with  him  that  there 
could  be  no  better  evidence  of  it  than  this  correspondence  and  its  result 
afford,  that  the  Kussiau  Government  knew  in  this  matter  precisely  what 
they  were  about,  what  they  had  a  right  to  claim,  and  what  it  was  neces- 
sary for  them  to  assert  if  they  meant  to  defend  or  protect  their  interests. 

i^ow  we  come  to  this  ISTo.  3.  I  shall  not  apologize  for  the  time  I  am 
taking  upon  this  point,  because  it  is  important  it  should  be  understood. 

The  President. — Might  we,  Mr.  Phelps,  infer  from  your  last  words 
that  the  agreement  entered  upon  between  England  and  Kussia  would 
in  your  eyes  be  considered  sufficient  for  the  protection  of  fur  seals. 

j\Ir.  Phelps. — lsI"o,  that  is  a  very  different  question,  to  which,  in  a 
later  stage  of  the  argument,  I  will  address  myself.  They  got  what 
they  demanded,  the  30  mile  zone  and  the  10  mile  zone.  They  got 
what  they  thought  was  sufficient,  I  mean  for  the  temporary  period. 
Whether  it  was  sufficient  or  not,  that  is  to  say,  whether  they  were  mis- 
taken or  not  in  the  geographical  limits  in  which  they  bounded  their 
right,  is  another  question. 

I  come  now  to  this  last  correspondence,  the  purport  of  which  is — and 
I  need  hardly  read  anything  from  it — tliat  on  the  Keport  of  this  Com- 
mission Kussia  made  compensation  to  Great  Britain  or  agreed  to  make 
it,  and  I,  of  course,  suppose  will  make  compensation  for  two  out  of  six 
or  eight  vessels. 

Sir  KiCHARD  Webster. — Five. 

Mr.  Phelps. — Well,  out  of  five  vessels  that  were  seized,  she  has 
agreed  to  make  compensation  for  two,  and  it  has  been,  if  not  directly 
urged,  left  to  be  inferred  that  that  amounted  to  a  concession  on  the 
part  of  Kussia  that  she  had  no  right  to  defend  herself  against  these 
aggressions  outside  the  territorial  limit,  which,  as  you  observe  from  one 
passage  in  one  of  these  letters  I  have  been  reading,  is  fixed  as  three 
miles.  It  concedes  nothing  of  the  sort.  Strong  as  my  views  are  on 
this  question,  1  am  free  to  say  that  if  I  had  been  upon  the  Commission 
to  determine  as  between  Kussia  and  Great  Britain  whether  those  two 
vessels  or  rather  the  owners  of  them  must  be  compensated,  I  should 
have  decided  as  the  majority  of  the  Committee  to  which  it  was  referred 
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by  Eussia  decided.  It  is  stated  that  the  majority  of  the  Committee 
thought  they  shoukl  be  paid.  I  should  have  been  with  the  majority, 
aud  why?  Pelagic  sealing  never  had  been  practised,  as  you  see,  prior 
to  1892.  On  these  Islands  no  statute  existed  on  tiie  subject  which 
would  be  notice  to  the  world.  No  regulations  had  been  promulgated. 
No  notice  had  been  given.  These  vessels  came  across  in  the  pursuit  of 
the  business  of  pelagic  sealing  which  they  had  been  accustomed  to 
conduct  with  impunity  on  the  other  side,  without  any  notice  or  warn- 
ing or  statute,  and  without  crossing  the  territorial  limits;  these  two 
vessels  that  are  paid  for  did  not  by  themselves  or  their  boats  cross  the 
territorial  line  of  three  miles.  That  was  not  all.  When  they  were 
captured  by  the  Eussian  vessels,  it  does  not  appear  that  they  were 
engaged  in  pelagic  sealing — they  had  been,  but  it  nowhere  appears  that 
they  were  caught  flagrante  delicto.  But  on  examination  it  was  found 
by  the  contents  of  the  vessels  that  they  had  been  so  engaged.  1  make 
no  account  of  the  earlier  correspondence  given  in  the  United  States 
Counter  Case — the  earlier  claims  on  the  part  of  the  sealing  captains 
that  were  captured  of  ill  treatment  by  the  Eussian  officials,  and  the 
confiscation  of  their  personal  property  and  the  indignity  that  had  been 
put  upon  them.  It  is  published  in  the  Victoria  News,  reading  from  page 
201  of  the  Counter  Case  Appendix,  the  head  lines  being: 

Russian  Piracy. — Sealers  taken  in  the  open  sea. — Three  Victoria  craft 
SEIZED  and  their  crews  threatened  with  Siberia. — A  Frisco  victim  also. 

Startling  story  of  outrage,  insult  and  pillage. — The  captured  crews  turned  heart- 
lessly adrift. 

That  proves  nothing.  I  take  no  account  of  tliat,  because  the  cor- 
respondence and  the  Eeport  of  the  Committee,  as  far  as  it  appears,  does 
not  justify  it.  How  much  that  entered  into  the  ca.se  or  how  little  I  do 
not  know.  The  Eeport  of  the  Committee  is  not  here;  the  evidence  is 
not  here;  nothing  is  here  except  the  result.  The  results  of  the  Eei)ort 
are  stated  in  the  letter  of  Mr.  Chichkine  to  which  I  will  allude  in  a 
moment,  in  No.  3.  General  Foster  reminds  me  that  they  had  the  affi- 
davit in  the  Counter  Case  Ai)pendix  as  to  the  locality  where  these 
vessels  were  seized  far  out  at  sea,  30  or  40  miles.  Now,  even  divesting 
it  of  all  these  charges  of  8i)ecial  injnry  and  unauthoiized  conduct,  of 
which  we  do  not  know  whether  they  entered  into  the  account  or  not,  I 
say  upon  tiie  grounds  that  do  a])i»ear,  and  this  will  become  more  clear, 
1  am  sure,  in  what  I  shall  have  occasion  to  say  hereafter,  the  payment 
for  the  vessels  was  light. 

Sucii  regulations  must  first  be  necessary.  Witliout  that  postulate, 
you  do  not  adNiincca  step  towards  justilicat ion.  No  nation  can  stretch 
out  its  hand  on  the  liigh  sea,  at  its  own  (•a})ri('e,  for  its  own  convenience, 
and  lay  hands  ui)on  flu;  vessel  of  another  nation  sailing  under  its  own 
flag.  Eefore  that  can  ])e  done,  the  ineasure  must  b(^  shown  to  he  nec- 
es.sary ;  just  as  self  delenee  by  an  individual,  which  may  go  to  the  extent 
perhaj)s  of  taking  the  life  of  the  assailant  in  the  public  iiighway  where 
the  assailant  has  a  right  to  be,  must  be  shown  to  be  necessary,  and  the 
man  who  assumes  to  assert  it  takes  the  risk'  of  being  able  to  show  it. 
In  the  next  ])lace,  when  if  is  necessary,  the  means  by  which  it  is  enforced 
must  be  reasomd>le.  These  vessels,  as  J  have  said,  are  seized  without 
warning,  either  actual  or  (;onstructive,  engaged  in  «a  business  which 
their  Government  asserts  they  liave  a  light  to  engage  in;  engaged  in  a 
business  which  they  have  ])ractised  witli  impunity  elsewhere,  and  the 
loss  falls  upon  them,  not   u])on  the  Govcinment  to  which  they  belong. 


118  ORAT.    AKGUMENT    OF    HON.   KDWARl)    .1.  PHELPS. 

Why,  what  is  the  rule  in  the  case  of  blockade?  The  perfectly  well 
established  rule  is,  that  auy  vessel  may  be  captured  that  undertakes  to 
run  a  blockade;  but  it  must  have  notice,  actual  or  constructive,  such 
as  amounts  to  ])resumptive  notice,  and  the  innocent  vessel  not  aware 
that  a  blockade  has  been  established,  going  in  on  a  business  that  it  has 
a  right  to  suppose  is  lawful,  cannot  be  captured, — it  can  only  be  turned 
off.  The  blockade  must  be  declared  in  such  a  way  that  the  world  is 
bound  to  take  notice  of  it. 

Now,  under  the  circumstances,  is  it  not  perfectly  plain  tlnat  on  the 
question  for  compensation  to  tlie  owners  of  these  Canadian  schooners 
there  is  something  else  to  be  considered  besides  the  right  of  self-defence 
of  Eussia?  Mr.  Blaine  did  the  same  thing;  that  is  to  say,  he  substan- 
tially agreed  to  do  the  same  thing,  as  I  have  pointed  out  to  the  Tribunal 
in  the  discussion  of  the  preliminary  question,  when  Sir  Julian  Pauncefote 
first  approached  the  American  Government  with  the  projjosal  to  renew 
the  negotiation  that  had  been  commenced  by  Mr.  Bayard  in  1887. 
One  prominent  feature  put  forward  by  Sir  Julian  was  the  demand  of 
the  British  Government  for  satisfaction  for  the  vessels  that  had  been 
seized  in  1886  and  1887.  What  was  the  reply  of  Mr.  Blaine  to  that? 
I  will  not  detain  you  by  reading  the  correspondence;  it  has  been  read 
and  is  before  you.  Why,  said  Mr.  Blaine,  strong  and  resolute  as  he 
was,  and  I  need  not  say  that  in  this  correspondence  he  goes  clear  up  to 
the  line  of  diplomatic  reserve  and  courtesy  in  his  very  strong  assertion 
of  the  rights  of  the  United  States  to  protect  itself,  even  he,  at  the  very 
threshold,  meets  it  with  language  which  is  substantially  this: 

Why,  that  is  a  small  matter,  the  whole  amount  is  not  large.  It  falls 
ujwn  men  who  perhaps  thought  they  were  doing  what  they  had  a  right 
to  do.  We  will  pay  that,  if  we  can  arrange  for  the  future.  It  is  not 
worthy  of  a  moment's  dispute  between  two  great  nations.  Whether  the 
sealing  owners  shall  be  indemnified  or  not,  is  not  the  question  between 
the  Governments.  We  are  concerned  with  the  future;  let  us  make  an 
arrangement  for  the  future  x)i'eservation  of  the  seals.  We  shall  not 
debate  with  you  over  the  value  of  two  or  three  schooners  under  the 
circumstances. 

And  it  is  perfectly  plain  that  if  they  had  been  fortunate  enough  to 
have  disposed  of  the  main  subject  of  dispute  at  that  time,  the  question 
about  compensation  for  these  seizures,  which  is  now  in  a  very  indirect 
way  before  you,  would  have  disappeared.  It  would  have  been  the 
proper  acknowledgment,  the  proper  confirmation  of  a  friendly  agree- 
ment on  an  important  subject,  to  make  such  a  payment,  and  to  forego 
any  dispute  on  the  subject.  So  that  the  i)ayment  for  these  vessels, 
under  the  circumstances,  proves,  in  my  judgment,  nothing  at  all. 

General  Foster  puts  into  my  hands  a  summary  of  the  report  of  these 
Commissioners.    There  were  nine  vessels  seized. 

Two  were  released  soon  after  they  examined  the  facts;  two  the  Com- 
missioners recommended  should  receive  compensation  for  seizure,  and 
in  five  the  condemnation  was  confirmed ;  and  it  is  only  right  to  say  that 
in  respect  of  those  five,  it  was  asserted  by  the  committee  not  that  they 
had  been  withinthe  line, but  that  they  found  that  their  boats  had  crossed 
the  three-mile  line.  I  leave  that  subject,  and  I  claim  that  out  of  the  cor- 
respondence which  has  taken  place,  some  of  it  since  we  have  been  sitting 
here  and  all  of  it  while  we  were  on  our  way,  the  ground  that  we  have 
taken  in  respect  to  Kussia  is  completely  confirmed,  and  the  ground  that 
we  take  here  in  our  own  behalf  is  completely  sustained  by  the  conduct 
of  Russia  and  the  claims  of  Kussia  so  far  as  they  constitute  any  author- 
ity or  precedent  worthy  of  consideration. 
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Now  a  word  upou  one  more  of  these  instances  of  protection  of  marine 
property,  which  is  the  last  in  the  somewhat  long^  list  with  which  I 
wearied  you  yesterday,  and  which  is  afforded  to  whales  by  Xorway  in 
the  fiords  of  that  conntry — those  broad  arms  of  the  sea  that  run  np  into 
the  country.  A  whale,  in  the  classification  of  Natural  History,  not 
strictlj"  a  fish,  is  to  all  intents  and  purposes  a  fish.  Its  home  is  in  the 
open  sea.  It  breeds  there — it  is  attached  to  no  shore;  nevertheless,  in 
Norway,  it  appears  that  these  animals  find  their  way  up  to  the  fiords 
where  they  become  the  basis  of  an  important  husbandry,  industry,  and 
means  of  subsistence. 

Now  surely  it  would  be  impossible  to  name  in  the  way  of  illustration, 
any  animal  that  would  be  further  away  from  the  lines  upon  which 
these  rules  of  law  proceed,  than  the  whale.  It  maybe  well  said  that 
the  whale  is  with  the  mackerel,  the  salmon  and  the  cod;  he  belongs  in 
the  sea  always;  he  is  appurtenant  to  no  territory;  he  has  no  animm 
rerertendi;  he  is  brought  under  no  confinement  or  restriction;  there  is 
no  time  that  you  can  ])ut  your  hand  u])on  him  except  as  you  can  put 
your  hand  ui)on  any  fish  in  the  sea;  and  yet  in  the  statement  that  Mr. 
Gram  was  kind  enough  to  furnish  the  Tribunal  with,  the  ground  taken 
by  Norway  is  pointed  out.  Even  that  animal,  under  those  circum- 
stances, is  brought  into  the  category  of  those  to  which  we  claim  the 
seals  belong;  aiul  perhaps  as  it  is  stated  so  much  more  clearly  than  I 
can  state  it,  as  well  as  being  so  much  better  authority  than  any  view  of 
mine  can  be,  I  may  be  excused  for  reading  a  few  words  of  this  statement, 
and  that  will  be  all  I  have  to  say  upon  this  iioint. 

The  peculiarity  of  the  Norwegian  law  quoted  by  Counsel  for  the  Uuited  States, 
consists  in  its  providing  for  a  close  season  for  the  whaling.  As  to  its  stipulations 
about  inner  and  territorial  waters,  such  stipulations  are  simply  applications  to  a 
sjiccial  case  of  the  general  principles  laid  down  in  the  Norwegian  legislation  con- 
cerning tlie  gulfs  and  the  waters  washing  tlie  coasts.  A  glance  on  the  map  will  be 
euflicient  to  show  the  great  number  of  gulfs  or  fiords,  and  their  importance  for  the 
inhabitants  of  Norway.  Some  of  these  liords  have  a  considerable  development, 
stretching  themselves  far  into  the  country  and  l)eing  at  their  mouth  very  wide. 
Nevertiieiess  they  liave  been  irom  time  immemorial  considered  as  inner  waters,  and 
this  ))rinci])le  has  aiwa.\s  been  maintained,  even  as  against  foreign  subjects. 

More  than  twenty  .\  e;irs  ago.  a  foreign  (iovcrnnieut  once  comi)lained  that  a  vessel 
of  their  nationality  had  l)een  ]»revcnted  from  fisiiing  in  one  of  the  largest  liords  of 
Norway,  in  the  nortliern  part  of  the  country.  The  llshing  carried  on  in  that  neigb- 
Lourhood  during  the  (irst  four  months  of  every  year,  is  oi' extraordinary  importance 
to  the  country,  some  30,000  peojjle  gatliering  there  from  South  and  Nortli,  in  order  to 
earn  their  living.  \  (iovernint:nt  insj)ection  controls  tlie  (isliiug  going  on  in  the 
waters  of  the  liord,  sheltered  by  a  rantre  of  islands  against  the  violence  of  the  sea. 
Tlie  ajtpearance  in  those  waters  of  a  foreign  vessel  protending  to  take  its  share  of 
the  (isliing, — 

(not  to  de.stioy  the  lisliing  for  rrcr — ) 

was  an  unheard  of  occurrenec,  and  in  the  ensuing  di])l<imatic  correspondence  the 
cxdnsive  right  of  .Ndrsvegian  subjects  to  lliis  industry  was  energetically  insisted 
upon  as  founded  in  immemorial  iiractico. 

r.i'sides  Xoi  way  an<l  Swedtn  li.ive  never  recognized  the  three  miles  limit  as  the 
conliiies  of  tlieir  t<rritorial  waters.  Ihey  have  neither  concluded  nor  aecefb'd  to 
any  treaty  consecrating  that  rule.  Hy  tiieir  municipal  laws  the  limit  lias  generally 
been  fixed  at  one  geographical  mile,  or  one-tifteenth  ])art  of  a  degri-e  of  latitude,  or 
four  m.arine  miles;  no  n.'irrower  limit  having  ever  been  adojited.  In  fact,  in  regard 
to  this  fjuestion  of  the  tisliing  rijilifs,  ho  important  to  both  of  tiie  United  kingiloms, 
the  Kiiid  limits  have  in  m.iny  insljinces  Ikmjii  foiuid  to  be  even  too  narrow.  As  to  this 
qnestiim  and  others  tlurc^witli  conin-cted,  I  lieg  to  refer  to  tlie  coiiiniiinic'itions  pre- 
pented  by  the  Norwegian  and  Swedish  menil)ers  in  the  sittings  in  the  Jtistihil  dc  Droit 
Jiitiriiational  in  IHitl  and  1K02.  I  wish  also  to  refer,  conetuning  tlie  subject  which  1 
liave  now  very  l>riefly  treated,  to  tlio  proceedings  of  tlie  Conference  of  Hague,  in 
1877  (Martens.  Nourtau  remeil  grnaal,  II"  s(^rie  vidunie  IX),  containing  the  reasons 
why  Sweden  and  Norway  have  not  adhered  to  the  Treaty  of  Hague. 
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Not  a  word  could  be  added  to  that.  Put  in  the  place  of  the  whale, 
which,  as  1  have  said,  in  no  way  attaches  itself  to  or  becomes  appurte- 
nant to  any  particular  property — the  seals,  if  they  found  in  the  fiords 
of  Norway  precisely  the  home  that  they  find  in  th'3  Pribilof  Islands  and 
there  became  the  basis  of  the  same  important  industry  as  the  whales 
are,  I  should  like  to  know  what  would  be  the  course  of  the  Government 
of  Norway?    What  ought  it  to  be — what  would  it  be,  beyond  question'? 

Would  not  that  case  be  a  great  deal  stronger  than  the  one  we  are 
concerned  with? 

Mr.  Gram. — I  beg  only  to  observe  that  that  fishery  which  t  have 
been  stating  there,  which  gave  use  to  Diplomatic  Correspondence  is 
Cod  fish — not  whales. 

Mr.  Phelps. — I  beg  your  pardon,  Sir,  I  did  not  understand  it  cor- 
rectly. 

Sir  Charles  Russell, — It  applies  to  all  fishing  I  understand. 

Mr.  Gram. — It  applies  to  all  fishing;  but  that  instance  which  I 
quoted,  which  was  mentioned  in  the  Diplomatic  Correspondence,  was 
Coil  fishing. 

Mr.  Phelps, — That  is  a  fact  which  I  did  not  understand.  I  had  not 
read  that,  perhaps,  as  attentively  as  I  should;  and  indeed,  being  so 
ignorant  of  the  surroundings,  I  might  readily  fall  into  an  error  of  that 
kind.  That  fact  strengthens  what  I  was  saying — it  carries  the  prin- 
ci])le  further  than  if  it  had  been  limited,  as  I  supposed,  from  reading  the 
memorandum  of  Mr.  Gram,  it  was  limited,  namely,  to  the  case  of  whales. 

Lord  Hannen. — As  I  understand,  it  is  based  on  this  view,  that  those 
fiords  are  territorial  waters. 

Sir  Charles  Eussell. — Quite.  That  is  the  real  point — -just  as  the 
large  bays  in  America  are  claimed. 

Senator  Morgan. — There  are  no  territorial  waters  four  miles  out, 
are  there? 

Mr.  Phelps. — What  is  the  authority  for  that? 

Sir  Charles  Eussell. — The  statement. 

The  President. — That  may  be  a  case  for  discussion  between  nations. 
It  is  the  assertion  of  the  Norwegian  Government, 

Mr.  Phelps.— That  is  exactly  what  it  is. 

Lord  Hannen. — I  only  meant  to  point  out  they  did  not  base  it  upon 
an  industry,  but  they  say  that  it  is  within  their  territorial  waters. 

Mr.  Phelps. — With  great  submission,  My  Lord,  I  respectfidly  insist 
that  it  is  exactly  the  industry  upon  which  they  base  it.  That  is  all 
there  is  of  it.  What  Mr.  Gram  says  is,  that  they  have  never  adopted 
the  three  mile  limit.  He  says  some  of  these  fiords,  as  the  nmp 
shows,  are  very  wide.  I  do  not  find  anything  in  this  memorandum,  or 
in  the  statute,  or  anywhere  else,  and  I  have  been  commended  to  noth- 
ing by  my  friend's  argument,  to  indicate  that  they  should  maintain 
that,  or  would  undertake  to  maintain  it  upon  the  mere  territorial  limit 
which  the  world  generally  has  adopted  of  three  miles  wide.  It  is 
because  those  fisheries  are  made  the  subject,  as  is  said  here,  of  a  great 
and  valuable  industry,  that  they  decline  to  discuss  the  question  whetlier 
they  are  exactly  within,  or  exactly  without,  a  limit  which  is  not  for 
Norway  alone  to  fix.  It  is  not  in  the  power  of  any  one  conntry  to  fix, 
in  the  face  of  the  world,  what  the  territorial  limit  must  be — that  must 
come  by  the  consent  of  nations.  If  Norway  was  to  undertake  to  assert, 
or  any  other  country,  that  the  limit  should  be  50  miles,  that  would  not 
make  it  so.  No  other  seafaring  nation  would  be  bound  by  that,  if  that 
were  all.  Nor  have  they  undertaken  so  fjir  to  put  forth  any  assertion 
in  respect  to  it.     Without  discussing  how  wide  the  fiord  is,  without  dis- 
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cussing  liow  wide  the  territorial  line  may  be,  wliieli  is  adopted  by  tlie 
consent  of  nations,  and  wliicli,  as  Mr.  Gram  says,  Norway  lias  never 
estopped  itself  by  agreeing  to,  whatever  that  may  be,  they  will  notper- 
mit  foreign  vessels  to  come  there  and  destroy  the  industry  on  which 
their  people  depend. 

The  President. — But,  Mr.  Phel])s,  whether  the  assertion  is  founded 
on  the  principle  of  extension  of  territorial  waters — whether  it  is 
founded  on  the  defence  of  a  national  industry — do  not  you  think  that 
concurrence  with  the  views  from  other  nations  is  equally  necessary? 

Mr.  Phelps. — I  do,  and  that  is  the  very  strength  of  the  position  that 
I  have  been  attempting  to  maintain.  Your  question.  Sir,  anticipates 
the  remark  with  which  I  was  going  to  take  leave  of  this  branch  of  the 
case,  upon  which  I  hope  it  will  not  be  thought  I  have  taken  more  time 
than  is  necessary,  although  I  fear  I  have.  What  do  we  claim  from  it 
all — from  everyone  of  these  cases  where  in  so  many  nations,  in  so  many 
waters,  so  many  kinds  of  marine,  or  semi-marine,  or  submarine  prop- 
erty (the  foundation  of  industry  and  husbandry),  have  been  success- 
fully protected,  and  are  protected  to  this  day — what  is  it  that  we  claim 
from  that?  We  claim  that  it  shows  that  in  every  such  case  it  has  been 
necessary  for  tlie  nation  to  assert,  and  the  nation  has  asserted,  a  prop- 
erty interest,  well  described  by  IMr.  John  Quincy  Adams  as  an  interest 
that  may,  perhaps,  be  an  i»corj>orert/ interest.  The  term  "property"  is 
large.  It  is  indefinite:  it  is  broad.  Nations  have  been  compelled  to 
assert,  and  in  every  case  they  have  asserted,  such  a  property  interest  in 
an  industry  founded  ui>on  these  animals  as  entitles  them  to  protect  it 
from  destruction;  and  in  every  case  the  whole  world  has  so  far 
acquiesced  and  assented  to  that  assertion,  whether  it  has  had  the  neces- 
sity to  make  similar  assertions  for  itself  or  not.  So  completely  that  the 
exhaustive  diligence  with  which  this  case  has  been  prepared  has  not 
shown  you  one  instance  of  any  claim  to  the  contrary,  except  the  solitary 
one  (if  it  comes  up  to  that),  which  Mr.  Gram  referred  to,  when,  to  the 
surprise  of  his  people  and  his  Government,  a  foreign  vessel  made  its 
ai)p('aran(e,  and  proposed  to  take  part  in  their  fisheries,  in  violation 
of  the  regulations  which  are  there  established.  There  is  not  another 
instance  in  the  whole  length  and  breadth  of  this  case. 

There  is  not  anotlier  instance,  cither,  where  a  nation  having  this  pro])- 
erty  has  failed  to  assert  it,  or  where  any  other  nation,  or  individual  of 
any  other  nation,  has  openly  ventured,  dared,  or  ])roi)Osed  to  infringe 
it — not  one.  Of  those  few  instances,  i)rincii)ally  of  the  seals  in  the 
southern  hcmisidiere,  where  a  nation  regardless  of  its  interest,  perhaps 
at  a  day  when  tlic  interest  was  not  so  valuabk' — has  omitted  in  res]»ect 
to  the  seals  to  mak<'  tliat  assertion  wiiich  would  have  been  res|)e(^ted  as 
it  always  is  if  it  had  be<Mi  made — what  is  theconsecpuMice?  The  animal 
lias  ])erished  off  the  territory  where  it  belongs.  Therefore  these  tliiee 
postulates  may  be  drawn,  without  any  (;oiitradiction,  from  this  long 
series  of  cases:  first  that  the  ])roperty  interest  is  always  asserted  where 
it  exists;  secoinlly,  tiiat  it  is  always  resiM'cted  where  it  is  asserted; 
thirdly,  that  in  a  few  instances  where  it  has  been  omitted,  not  fioin  fear 
of  the  right  ol'  asserting  it,  hut  from  neglect,  ])erha])S  from  the  com- 
j>arative  uiiimiioitance  ol  the  induslry — the  conse<iuence  has  been  that 
it  has  gone;  and  if  it  had  not  been  for  the  statutes  1  have  referred  to, 
there  would  not  at  this  day  have  been  a  ])eail  oyster  bed,  nor  a  coral 
bed,  nor  a  seal,  on  the  face  (»f  the  earth.  And  then  the  Heiring  I'Msh- 
eries — even  those  pure  fisheries  of  the  ojx'n  sea  that  1  do  not  jiretend 
come  within  the  ]»urvie\v  of  this  jiriiicijde,  except  in  a  very  wide  view 
of  it  unnecessary  for  us  to  take  heic — even  there  it  is  questionable 
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whether  the  places  that  know  them  now  where  they  form  so  important 
a  part  of  the  existence  and  the  industry  of  the  people,  would  know 
them  at  all.  1  do  not  mean  to  say  tliat  those  lish  would  have  been 
exterminated  from  the  earth,  because  all  seas  are  their  home.  They  can 
go  elsewhere.  They  needno  particular  shoal.  I  do  not  say  the  lierring 
and  the  cod  would  have  disappeared  from  the  earth,  but  they  would  have 
disappeared  from  those  shores  where  they  constitute  the  cominercnal 
interest,  the  industry,  the  means  of  subsistence.  And  I  say,  there- 
fore as  the  conclusion  of  this,  that  when  it  is  adjudged,  if  it  is  ever 
adjudged — that  the  fur-seal — more  valuable  than  any  one  of  these  pro- 
ducts, more  closely  attached  to  the  soil  where  it  propagates  and  belongs, 
ten  times  over, — is  to  be  excluded  from  protection,  and  that  the  right  of 
extermination  is  in  any  individual  man  who  chooses  to  go  there  and 
perpetrate  it,  you  have  then  placed  this  animal,  which  should  be  the 
very  first  to  come  within  the  purview  of  these  principles,  upon  a  footing 
upon  which  no  similar  animal,  no  similar  product  stands  or  ever  has 
stood,  and  you  doom  him  to  immediate  destruction.  We  may  talk 
about  lieguiations — which  as  a  substitute  for  a  dispute,  as  a  means  by 
which  nations  could  bury  the  dispute,  and  come  together  and  agree 
by  convention  upon  what  would  have  been  the  right  of  either  to  have 
enf(n^ced  as  against  the  other,  if  it  thought  proper, — that  has  its  merits 
when  it  comes  about  in  that  way;  but  as  the  substitute  for  that  right 
which  alone  has  ever  been  sufficient  to  protect  any  such  property,  it  is 
a  mere  rope  of  sand;  and  nothing  that  I  could  say  would  demonstate 
that  so  completely  as  the  arguments  of  my  friends  on  the  other  side, 
who  day  after  day  have  been  addressing  you  and  urging  that  under 
the  guise  of  Eegulations  you  should  adopt  a  series  of  measures  that 
would  defeat  the  very  end  which,  theoretically,  they  are  intended  to 
subserve,  which  would  promote  the  very  business  we  are  endeavoring 
to  restrict — pointing  out  in  every  step  of  their  argument,  the  embar- 
rassments, the  difficulties,  the  vexations  and  uncertainties  that  would 
attend  any  effort  to  enforce  any  sort  of  a  Code  which  the  learning  and 
skill  of  the  ablest  men  in  the  world  would  be  able  to  prescribe. 

Kow  a  few  words  on  the  question  of  law — on  a  question  of  law  that 
like  so  many  questions  of  law  in  this  case,  is,  in  my  humble  judgment, 
quite  likely  to  be  mistaken,  if  considered  outside  the  necessities  of  the 
ease. — Ui)on  what  theory  do  statutes  of  the  sort  we  have  been  perusing 
ever  since  yesterday  morning  take  effect?  vSays  my  friend:  A  statute 
has  no  operation  outside  of  the  jurisdiction  of  the  country  that  enacts  it. 

That  is  very  true.  That  is  a  mere  axiom  in  the  law.  How  then  do 
the  statutes  protect  these  seals?  They  protect  them  upon  either  of 
two  theories,  either  of  which  is  satisfactory — both  of  which  are  abun- 
dantly supported  by  authority.  They  go  sometimes  upon  one  ground; 
sometimes  upon  another.  It  is  immaterial  upon  which  ground  thej'^ 
stand,  as  long  as  they  do  stand.  A  statute — a  municipal  statute — 
which  has  effect  of  course  only  within  the  jurisdiction  of  the  territory, 
and  upon  nationals  outside  the  jurisdiction — how  does  that  operate! 
In  the  first  place,  what  is  the  jurisdiction?  To  begin  with,  the  juris- 
diction of  a  nation  is  to  the  water  line— that  is  plain  enough.  Then 
it  has  come  to  be  understood  and  considered  that  it  extends  a  cer- 
tain distance  into  the  open  sea — the  "high  sea",  for  certain  purposes 
only.  Tlie  general  jurisdiction  of  a  nation  through  its  statutory  enact- 
ments does  not  extend  an  inch  beyond  the  water  line — low  water  mark. 
It  cannot  forbid,  for  instance,  any  vessel  to  sail  up  as  near  the  shore  as 
it  can,  assuming  that  it  does  no  harm.  It  cannot  exclude  vessels  from 
coming  within   three  miles  that  is  perfectly  certain  and  agreed  upon 
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everywhere.  To  exclude  them  you  must  connect  their  presence  with 
some  mischief,  some  harm,  some  danger;  the  jurisdiction  for  the  three 
miles,  or  the  cannon  shot,  or  whatever  indefinite  distance  it  may  be,  is 
not  a  general  jurisdiction,  it  is  a  jurisdiction  for  all  necessary  purposes, 
leaving  to  the  nation  a  very  liberal  discretion  in  determining  what  "  neces- 
sary i)ur]>oses''  are. — and  nothing  else.  Thus,  the  jurisdiction  of  a 
nation  outside  of  the  water  line  it  will  be  perceived  is  a  special  juris- 
diction. Inside  of  its  territory  it  may  pass  any  law  it  pleases;  beyond 
the  water  line  it  has  a  jurisdiction  up  to  a  certain  extent  for  certain 
proi)er  pur])oses — revenue,  quarantine,  i)ilotage,  everything  that  a 
rea.son  can  be  given  for;  and  an  exclusive  right,  unquestionably,  of 
fishing  and  hunting  and  to  the  products  of  the  sea. 

Then,  does  this  special  jurisdiction  terminate  on  the  three  mile  line?  I 
shall  have  occasion  to  point  out,  upon  the  very  highest  and  most  recent 
authority,  how  utterly  vague  and  uncertain  this  idea  of  a  three  mile 
line  is.  But  call  it  three  miles  for  the  purpose  of  my  present  discus- 
sion, and  assume  that  the  whole  world  have  agreed  to  call  it  just  three 
miles — no  more — no  less, — does  the  right  stoj)  there?  How  comes  it  there 
at  all  beyond  the  shore  line? — Because  it  is  found  necessary,  by  uni- 
versal agreement,  that  nations,  for  their  own  protection,  should  have 
that  mucli ;  and  therefore  it  has  become  settled  by  the  usage  of  nations 
that  tliey  shall  have  it;  in  other  words  that  they  shall  add  three  miles 
of  the  high  sea  to  their  territory  for  certain  purposes  only.  Does  it 
stop  at  this  limit  of  three  miles?  It  does  not  stoj)  there  if  there  is  a 
just  necessity  in  particular  cases  for  extending  it  further;  and  I  shall 
cite  authorities  to  show  that  while  beyond  the  three  mile  line  the  juris- 
diction becomes  still  more  special  than  it  was  inside,  and  is  still  more 
restricted,  nevertheless,  when  it  comes  to  pass  that  the  three  mile  limit 
is  not  enough  to  answer  the  puri^oses  fi)r  which  it  is  accorded,  but  tliat 
for  special  occasions,  perhaps  revenue,  ]ier]iaps  quarantine,  i)erhaps 
lightliouses,  perhaps  anything  that  is  really  necessary,  the  jurisdiction 
of  that  nation — I  nu'an  the  special  jurisdiction — tlie  jurisdiction  over 
waters,  on  the  sea,  goes  farther  still  in  the  adjacent  waters — goes  as 
far  as  may  be  necessary.  It  has  been  extended  to  twelve  miles  and  to 
various  distances.  And  that  while  national  jurisdiction  is  notcom]>lete 
within  the  three  mile  line  because  it  only  extends  to  proper  subjects 
and  proper  cases,  then  when  the  leal  necessity  of  the  case  extends  fur- 
ther, the  juiisdiction  of  the  nation  goes  with  the  necessity;  in  other 
words  that  the  limit  of  the  jurisdiction  of  a  maritime  nation  ui)on  the 
high  sea  is  tlie  limit  of  the  actual  necessity  of  the  protection  of  its 
interests. 

That  is  the  ]>roiiosition.  It  is  not  a  geogra|iiii(al  limit— it  inner  was; 
it  never  can  l)e — it  is  a  limit  of  piopriety — a  limit  of  reasonable  neces- 
Rity.  Of  conr.se  as  I  said  before  <ni  this  subject  of  self  defence,  the 
nation  that  undeitakes  to  assert  that,  must  be  piepared  to  justify  it.  I 
do  not  at  all  sa>  that  becans<'  a  nation  chooBes  to  assert  that  a  six  mile 
limit  or  a  ten  mile  limit,  for  certain  |)urj(oses,  are  «'ssential  to  its  pro- 
tection, that  it  is  thereupon  entitled  to  ])ossess  itself  of  that  limit.  It 
asseits  it,  and  the  judgment  of  the  world  is  the  tribunal.  When  a 
nation  in  the  CNeicise  of  its  governmental  jiower  makes  such  an  asser- 
tion as  that,  it  l)rings  its  cas(>  Ijclbre  the  tribunal  of  the  world,  and 
there  it  will  ]»e  decided  one  way  or  the  other.  It  will  be  det<M-mined 
l)y  the  repudiation  of  imtions, — the  reCusal  of  nations,  the  dissent  of 
nations  from  such  a  i)ropositioii  and  the  refusal  to  res])ect  it,  and  then 
it  perishes.  It  is  a  mere  assertion  that  is  found  in  the  judgment  ol 
numkimi  to  be  an  unwairanted  assertion,  and  it  falls  to  the  ground. 
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On  the  otlier  liaiid,  when  it  is  seen  by  tlie  civilized  world  that  tliis 
extensi(»n  in  a  i)artieuhir  case  is  proper,  is  right,  is  necessary,  works 
no  harm  or  injustice  to  anybody,  does  give  the  nation  its  just  and 
necessary  protection — then  it  is  affirmed,  and,  by  tlie  acquiescence  of 
mankind  it  conies  to  be  established  as  law — it  comes  to  be  established 
precisely  as  what  is  called  the  ''three  mile  limit"  has  come  to  be  estab- 
lished, and  it  derives,  undoubtedly,  additional  force  from  the  number  of 
cases  in  which  it  is  embodied  in  treaties,  which,  while  they  do  not 
make  law  for  any  but  the  parties  to  the  treaties,  nevertheless  show  the 
recognition  of  the  proprieties,  the  justice,  of  certain  propositions  by  the 
nations  of  the  world. 

If  it  is  convenient  to  you.  Sir,  to  adjourn  now,  it  would  be  agreeable 
to  me. 

The  President. — Certainly. 

[The  Tribunal  then  adjourned  for  a  short  time.] 

Mr.  Phelps. — I  had  stated.  Sir,  before  the  adjournment  this  morn- 
ing, one  of  the  theories  upon  which,  as  it  appears  to  me,  both  upon 
principle  and  authoiity,  the  efficacy  of  municipal  statutes  or  regula- 
tions adopted  for  the  preservation  and  protection  of  marine  or  semi- 
marine  products  appurtenant  to  the  shore  beyond  the  ordinary  territorial 
line  may  depend.  That  is  to  say,  that  the  question  involves  the  enquiry, 
what  is  the  necessary  line  for  sucli  purpose.  I  postpone  referring  to 
various  authorities  in  support  of  that  view  until  I  have  stated  another 
theory,  equally  applicable  and  equally  supported  by  authority,  because 
the  authorities  I  propose  to  refer  to  belong  so  generally  to  both  these 
propositions,  that  they  can  be  more  advantageously  taken  up  after 
both  have  been  stated. 

I^Tow  a  statute,  as  it  appears  to  us — a  municipal  statute,  which  takes 
effect  within  any  line  of  territorial  jurisdiction,  say  for  instance,  a  three- 
mile  line  or  a  cannon-shot  line,  or  whatever  line  may  be  prescribed — is 
enforced  by  judicial  process,  is  law  whether  it  is  necessary  and  proper 
and  just  or  not,  and  does  not  depend  upon  the  executive  authority  of 
the  country  at  all.  That  is  to  say,  in  a  representative  Government, 
where  there  is  a  legislative  power  within  the  territory,  it  is  the  absolute 
and  positive  law.  It  is  the  business  of  the  executive  to  enforce  it,  if 
his  interposition  is  necessary.  It  is  the  duty  of  the  Courts  of  Justi(;e 
to  give  effect  to  it,  whenever  the  case  arises.  Outside  of  the  jurisdic- 
tion it  has  the  same  effect  as  far  as  those  subject  to  the  national  juris- 
diction are  concerned.  The  ships  of  that  power  on  the  high  sea  are 
still  subject  to  that  municipal  law.  Then  when  it  takes  effect,  as  we 
have  seen  these  always  do  take  effect  somehow  by  the  consent  of  the 
world  outside  of  the  ordinary  territorial  line,  and  upon  those  who  are 
not  nationals,  or  under  that  jurisdiction,  they  may  be  said  not  to  take 
effect  as  statutes,  but  as  what  may  be  called  "defensive  regulations". 
The  term  is  not  material.  It  expresses  the  idea  I  am  trying  to  con- 
vey. There  is  no  magic  in  the  term;  there  is  no  authority  in  the  term. 
It  becomes  a  regulation  which  the  executive  of  the  country  may  or 
may  not  enforce  in  its  discretion.  It  is  no  longer  a  statute  which  must 
be  enforced.  It  is  a  provision  which  maj^  be  enforced  or  may  not  be 
enforced.  In  order  to  justify  to  other  nations  its  enforcement,  the  con- 
ditions unnecessary  to  its  efficacy  witliin  the  jurisdiction  must  occur — 
first,  that  it  is  necessary,  then  that  it  is  reasonable.  So  that  this  pro- 
vision, or  regulation,  which  takes  effect  as  a  statute  and  by  judicial 
enforcement  within  the  jurisdiction,  becomes  without,  only  the  guide, 
the  measure  of  the  executive  authority  which  the  executive  might 
ad.opt  if  there  were  no  statute  at  all,  subjecjt  to  a  qualification  which  I 
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shall  state  in  a  moment.  It  is  a  part  of  the  defence  of  the  country 
which  is  in  the  hands  of  its  Government,  which  may  be  legislated  upon 
undoubtedly,  but  which  whether  legislated  upon  or  not,  must  always 
be  enforced  by  the  executive  department  of  the  Government,  which 
has  control  of  the  arm  of  the  national  force.  Because  as  the  writ  does 
not  run  on  the  high  sea  except  as  against  nationals,  and  the  sheriff  of  the 
county  or  the  marshal  of  the  district  cannot  go  there  with  his  process, 
when  such  a  regulation  is  enforced  at  all,  it  must  be  enforced  by  the 
executive  power  of  the  Government.  Because  the  right  of  self-defence 
is  declared  to  be  the  paramount  right.  It  is  not  merely  the  right  of 
an  independent  nation j  it  is  the  paramount  right  to  which  all  others 
give  way. 

It  is  the  first  duty  of  the  executive,  in  the  necessary  case  and  by  the 
proper  means,  to  exert  the  aim  of  power  to  protect  the  interest  of  the 
Government;  and  that  duty  would  be  not  the  less  if  the  legislative 
Department  of  the  Government  had  failed  to  interpose.  It  would  still 
remain.  On  the  other  hand,  it  is  not  lost  if  the  legislative  Department 
does  interpose.  As  it  is  not  necessary  that  they  should  confer  it,  so  it 
is  im])0ssible  that  they  should  take  it  away.  But  the  propriety  of  a 
statute  in  such  a  case,  the  necessity  of  which  does  exist,  is  in  order  to 
make  the  act  which  is  necessary  likewise  reasonable.  It  is  not  the 
statute  that  makes  it  necessary;  the  necessity  comes  from  without.  The 
statute  neither  gives  it  nor  takes  it  away;  but  when  as  against  another 
nation  the  act  of  defence  is  exerted,  it  must  not  only  be  necessary,  it 
must  be  reasonable.  Eeasonable  in  the  manner  of  its  exercise;  reason- 
able in  the  thing  that  is  done.  Where  the  necessity  of  a  case  will  be 
answered  by  capturing  a  ship,  for  instance,  and  bringing  it  in,  a  nation 
is  not  to  sink  that  ship  into  the  ocean  with  all  on  board,  to  burn  it,  to 
execute  or  e\'en  to  imprison,  as  has  been  well  enough  said  by  my  learned 
friend  in  reference  to  a  judgment  in  this  case  that  I  shall  have  occasion 
to  alhide  to.  The  manner  of  the  self-defence,  even  when  the  necessity 
is  conceded,  must  be  reasonable  in  view  of  the  usage  of  nations  as  far 
as  there  is  a  usage  that  applies, — reasonable  in  its  adaptation  to  the 
necessity,  not  transgressing  the  necessity;  just  as  in  the  case  of  indi- 
vidual self  defence  where  the  necessity  for  it  arises,  it  must  stop  when 
the  exigency  is  met. 

Now,  one  of  the  incidents  that  nmst  always  attend,  and  the  least 
reflection  will  show  that  it  is  an  in(lisi)ensable  reiiuisite,  is  that  before 
measures  of  force  are  resorted  to  in  defence  of  a  nation,  reasonable  and 
proper  notice,  or  information  shall  be  gi\en  to  the  world  of  the  objection 
that  exists  to  what  is  being  done,  and  of  the  regulation  or  the  defence 
that  it  is  i)roposed  to  exert.  Why,  it  was  a  part  of  my  learned  friend's 
argument,  in  dealing  with  these  seizures  in  the  Bchring  Sea,  "You 
have  seized  these  vessels  without  giving  notice  to  Great  Hiitain  that 
you  were  going  to  do  so".  Well,  if  that  had  been  true,  I  mean  by  that 
if  the  factsthat  had  taken  i)la('e  did  notamountto  suflicicnt  knowledge, 
there  would  be  great  force  in  my  learned  friend's  suggestion.  This  was 
the  very  ])oint  that,  as  I  have  remarked  this  morning,  was  the  infirmity 
of  the  seizures  that  were  made  by  liussia  of  the  i'anadian  vessels  for 
sealing.  A  vessel  came  there  with  no  notice  whatever  that  sealing  in 
the  high  sea  was  going  to  be  prohihited,  and  it  had  not  been  prohibited 
elsewhere;  and  the  first  warning  that  the  vessel  had  was  this  seizure. 
Kussia  may  well  say  that  it  was  necessaiy  to  do  it.  "  We  cannot  pre- 
serve this  industry  in  any  other  way  ".  "  Yes,  but  is  it  necessary  that 
you  should  resort  to  tin-  extreme  measure  of  cajjlure  of  a  Ncssel  before 
you  had  given  notice  not  to  do  here  as  they  could  do  elsewhere,  and  ha<l 
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given  theui  a  fairopportiimty  towitlidraw",  as  it  is  presumed  that  they 
would  withdraw  when  they  found  that  the  nation  affected  objected  to  it; 
then  when  they  dechned  to  withdraw  and  persevered  in  face  of  tlie 
objection  and  the  notice,  it  would  be  time  to  go  a  step  further  and 
enforce  your  llegulations  by  actual  seizure. 

That  is  what  a  statute  does,  and  that  would  be  the  weakness  of  the 
positi(m  of  the  President  of  the  United  States,  if  without  any  act  of 
Congress  wliich  by  its  publicity  gives  notice  to  the  world,  without  any 
proclamation  or  declaration  he  sends  a  vessel  of  the  navy  which  is 
under  his  command  to  seize  a  vessel  and  bring  it  into  Court.  It  may 
be  necessary  that  measures  be  resorted  to  to  stop  the  depredatioii  of 
that  vessel,  but  it  is  not  reasonable  that  it  should  be  done  until  notice 
has  been  given  to  the  nation  or  to  the  vessels  of  the  nation,  and  there- 
fore you  see  transi)iring  in  this  very  corresi)ondence,  that  whenever  a 
statute  of  that  kind  is  passed,  or  a  proclamation  of  that  kind  is  made, 
the  Government  whose  vessels  are  abroad  and  likely  to  be  affected  by 
it,  immediately  give  notice.  It  becomes  then  the  duty  of  the  nation 
who  finds  that  these  acts  are  forbidden,  to  give  notice  to  its  subjects, 
and  to  inform  them  that  if  they  go  on  they  go  on  at  their  own  risk; 
unless  the  nation  prefers  to  take  the  ground  of  insisting  that  such  a 
statute  is  inoperative,  and  that  it  will  not  submit  to  it  and  that  it  will 
justify  and  back  up  its  vessels  in  disregarding  it. 

If  the  nation  chooses  to  take  that  ground,  that  is  one  thing;  but  if  it 
is  not  ])roper  to  take  that  ground,  if  it  is  even  uncertain  whether  it  will 
justify  itself,  or  whether  as  a  matter  of  policy,  even  aside  from  the 
question  of  right,  it  will  go  that  far,  then  it  gives  notice  to  the  sliips, 
"you  must  beware".  That  is  the  object  of  the  statute.  Another 
object  that  makes  it  reasonable  is  this: — it  is  not  reasonable  to  ask 
nations  to  refrain  on  the  high  seas  on  the  grounds  that  the  acts  they 
do  there  are  destructive  to  a  national  interest,  when  the  subjects  of  the 
nation  that  demands  it  are  not  required  to  refrain,  though  their  action 
would  be  just  as  mischievous.  No  nation  could  justify  that.  When 
the  objection  of  the  nation  is  the  killing  of  these  animals,  at  such  times, 
in  such  places,  and  in  such  manner  as  is  destructive,  and,  we  insist,  as 
a  matter  of  national  defence,  that  the  subjects  of  other  nations  shall  not 
do  it,  we  cannot  justify  that  proposition  if  we  permit  our  own  citizens 
to  go  out  and  wreak  the  very  destruction  which  they  object  to  in  other 
people.  Therefore,  as  the  first  step  in  the  reasonableness  of  such  a 
proposition  or  regulation  as  that,  you  must  show  that  we  have  pro- 
hibited it  to  our  own  citizens.  That  we  have  made  it  a  crime  wherever 
our  writ  runs;  wherever  the  jurisdiction  of  our  Court  reaches. 

The  next  thing  is  that  we  give  notice  to  the  world,  by  these  public 
statutes,  that  we  propose  to  require  other  nations  to  desist  from  doing 
that  which  is  a  destruction  of  our  interests,  and  which  we  have  made 
criminal  as  against  our  own  citizens.  Then  the  foundation  is  laid  for 
saying  that  such  an  act  is,  in  the  first  place,  necessary,  which,  of  course, 
remains  to  be  seen,  and  which  the  nation  takes  the  risk  of.  In  the  first 
I)lace  it  is  necessary,  and  in  the  next  i)lace  it  is  made  reasonable  when 
we  have  required  our  own  citizens  to  abstain,  at  whatever  cost  or  detri- 
ment and  when  we  have  notified  to  the  world  what  we  propose  to  do. 
That  can  only  be  done  by  a  statute;  I  mean,  the  first  of  those  requisites 
can  only  be  done  by  a  statute,  restraining  their  own  citizens  and  their 
own  ships;  and  the  statute,  though  nijt  the  only  means  of  giving  notice 
to  the  world,  is,  perhaps,  the  best  means.  Then,  suppose  that  Congress 
or  Parliament,  perceiving  the  necessity  of  such  restriction,  passes  such 
statutes,  it  still  remains  for  the  executive  of  the  country  to  enforce  them. 
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outside  the  juri!^diction,  because  they  can  be  enforced  in  no  other  way. 
If  he  declines  to  send  the  ship,  or  the  cruiser,  or  the  armed  force,  then 
it  is  not  enforced;  but  if  he  sends  it,  then  it  is  enforced;  and  then  the 
question  arises  between  that  nation  and  the  other  that  is  affected,  "Is 
this  a  necessary  thing  to  do  in  protection  of  your  interest?  Is  it  a 
reasonable  thing  to  do?"  The  regulation  then  becomes,  in  the  first 
place,  through  the  statute,  obligatory  upon  the  citizens.  It  becomes 
in  the  second  i)lace  notice  to  the  world.  It  becomes,  in  the  third  place, 
the  guide  and  the  measure  for  the  action  of  the  executive,  not  necessarily 
to  control  it,  because  he  must  act  upon  his  own  discretion ;  but  the  guide 
and  the  measure  that  is  suggested  to  him,  which  is  analogous  to  what 
is  enforced  against  his  own  people. 

Now,  I  have  dwelt  longer  than  I  intended  upon  a  distinction  that 
is  without  a  substantial  dilierence,  a  distinction  tliat  is  technical,  that  is 
theoretical,  as  to  the  precise  legal  ground  upon  which  this  exercise  of  the 
right  of  defence  stands.  It  may  be  supported  and  it  is  supported  by  the 
most  respectable  authority,  upon  either  of  these  two  theories, — either  in 
the  pr()i>er  case,  in  the  necessary  case,  that  the  jurisdiction  of  the  Gov- 
ernment itself  goes  far  enough,  or  that,  if  you  terminate  the  jurisdic- 
tion at  an  arbitrary  line,  then  the  power  of  the  Government  in  the 
exercise  of  self-defence,  as  suggested  and  guided  and  directed  by  the 
provisions  of  the  statute,  is  made  reasonable,  is  notified  to  the  world, 
and  is  enforced  in  that  way. 

Now,  still  a  little  further  on  this  subject  of  national  self  defence  in 
respect  to  its  theory.  What  is  the  right  and  the  limit  of  national  self- 
defence?  As  I  have  said  before,  it  is  the  first  of  all  national  rights;  it 
is  the  most  important  of  all, — it  uuiy  be  the  most  necessary  of  all.  It 
goes,  or  it  may  go,  to  the  existence  of  the  nation ;  it  may  stop  much 
short  of  that. 

rerhai)S  you  will  pardon  me  for  reading  some  extracts.  I  read  first 
from  Vattel : 

Since,  tbeii,  a  nation  is  obliged  to  proseive  itself,  it  has  a  right  to  everytliing 
necessary  for  its  i)rcserv:iti(iii,  for  the  law  of  nature  gives  us  a  right  to  everything 
without  which  we  can  not  i'uliill  our  oblij^ations. 

A  nation  or  state  has  a  right  to  everything  that  can  help  to  ward  oft"  imminent 
danger  and  to  keep  at  a  distance  whatever  is  capable  of  causing  its  ruin,  and  that 
from  tlie  very  same  reasons  that  establish  its  right  to  things  necessary  to  its  i^res- 
ervation. 

Says  Mr.  Twiss,  part  I,  section  12,  of  his  book  on  International  Law: 

The  right  of  Kelf-ilcCenc^e  is,  accordingly,  a  ](riniiirv  riiilit  of  nations,  and  it  may 
be  ex(;rcis<;(l,  cither  \>y  way  of  resistance  in  an  imnicdiatf  assault  or  by  way  of  i)rc- 
caution  against  tiireatencd  aggression.  The  indefeasible  right  of  every  nation  to 
provide  for  its  own  defence  is  <  lassed  by  Vattel  among  its  perfect  rights. 

And  Phillimore,  International  Law,  ('hai)ter  10,  Bections  111  and  llli 
says : 

The  right  of  self-jjreservatirm  is  the  lirst  law  of  nations,  as  it  is  oC  individuals.  For 
international  law  rousiders  the  right  of  sell-preservation  as  j)i'irir  and  paramount  to 
that  of  territorial  inviolability. 

And  says  .Mr.  Hall  in  his  Treatise  on  International  liaw: 

In  the  last  resort  almost  the  whole  of  the  duties  of  states  are  subordinated  to  (he 
riglit  of  Helf-i»rotei'tion.  Where  law  alVords  inii(lc(|nato  ])rotcction  to  the  individual, 
he  must  be  jMirnnt  ted,  if  his  existence  is  in  <iui-stion,  to  jnoli'ct  biniself  by  whatever 
means  may  be  nei-cssary.  There  are,  however,  circnmstances  falling  short  of  occa- 
sions ujion  which  existence  is  immediately  in  (piestion,  in  which,  tbroiigli  .a  sort  of 
extension  of  the  idea  of  self-preservation  to  include  self-protection  .against  serious 
hurts,  states  are  allowed  to  disregard  certain  of  the  ordinary  rules  of  law.  in  the 
sami'  maniu'r  as  if  their  existenee  wnvf  involveil. 

If  a  natiou  is  oliligeil  tn  |»rrse,rvc  itsell',  it  is  no  less  obliged  carefully  to  |)rcscrvo 
all   its  members.      I'lie  nation  owes  this  to  itself,  since  the  loss  even  of  one  (d'  its 


128  ORAL    ARGUMENT    OF    HON.  EDWARD    J.  PHELPS. 

members  weakens  it  and  is  injurious  to  its  preservation.  It  owes  tliis  also  to  the 
members  in  particular,  in  consequence  of  the  very  act  of  association ;  for  those  wlio 
compose  a  natiou  are  united  lor  their  defence  and  common  advantage,  and  none  can 
justly  be  dcjjrived  of  this  union  and  of  the  advantages  he  expects  to  derive  from  it, 
while  ho,  on  his  side,  fullils  the  conditions.  The  body  of  a  nation  cannot,  then, 
abandon  a  ))r()\ince,  a  town,  or  even  a  single  individual  who  is  a  part  of  it,  unless 
compelled  to  it  by  necessity,  or  indispensably  obliged  to  it  by  the  strongest  reasons 
founded  on  the  public  safety. 

It  will  be  seen,  therefore,  that  the  right  of  self-defence  is  not  confined 
to  the  mere  defence  of  the  existence  of  the  nation,  as  from  an  enemy  that 
threatens  its  conquest  or  its  destruction.  It  extends  to  every  interest 
of  the  natiou  that  is  worth  protecting,  to  every  individual  of  the  nation, 
to  every  part  of  the  nation,  and  it  is  a  paramount  right.  What  is  the 
limit  and  where  is  the  limit  of  the  place  of  its  exercise?  Must  the 
nation  remain  on  its  soil  and  stand  on  the  defensive  until  it  is  attacked? 
Nothing  is  more  fundamental,  than  that  the  right  of  self-defence  may 
be  exerted  wherever  it  is  necessary  to  exert  it,  on  the  high  sea,  even 
on  the  territory  of  a  friendly  nation.  You  may  even  invade  the  terri- 
tory of  a  nation  with  which  you  are  at  peace,  to  do  an  act  w^iich  the 
just  defence  of  the  country  really  renders  necessary.  So  far  from  there 
being  any  objection  to  enforcing  this  right  upon  the  high  sea,  it  may 
be  enforced  upon  foreign  territory.  Says  Vattel  on  this  subject,  page 
128,  section  289 — and  I  read  from  page  148  of  the  argument: 

It  is  not  easy  to  determine  to  what  distance  the  nation  may  extend  its  rights  over 
the  sea  by  which  it  is  surrounded. 

And  Chancellor  Kent  made  the  same  observation  in  different  lan- 
guage. We  have  cited  a  number  of  cases  on  this  point,  and  among 
them  the  case  of  Church  v.  Hubbard,  the  decision  of  the  Supreme  Court 
of  the  United  States  when  Chief  Justice  Marshall  presided  over  it,  and 
which  my  learned  friend  in  his  observations  on  the  case,  thinks  was  not 
only  right,  but  was  so  plaiidy  right,  that  he  could  hardly  think  it 
necessary  for  the  Chief  Justice  to  have  delivered  an  opinion  iu  support 
of  this  conclusion.  I  agree  with  him.  Now  what  was  that  case  exactly  ? 
It  was  a  case  where  a  couutry  had  undertaken  by  one  of  its  municipal 
regulations  to  prohibit  trade  with  its  colony,  and  the  right  of  a  nation 
to  do  that  has  become  sufficiently  recognized  to  be  entirely  established. 
A  ship  set  out  to  infringe  that  Eegulation  by  trading  with  a  port  of 
that  country.  It  was  captured  on  the  high  sea  by  the  nation  whose 
Regulation  was  about  to  be  infringed.  The  evidence  was  sufficient  to 
show  that  the  presence  of  the  vessel  near  the  coast  did  have  for  its 
object  and  intent,  a  trading  voyage  to  the  prohibited  port.  It  had 
infringed  the  Eegulation  by  coming  within  the  line  which  the  Regula- 
tion i>rescribed,  but  which  was  a  line  upon  the  high  sea  twelve  miles 
out — it  had  not  infringed  the  territory  of  the  natiou — it  had  infringed 
the  Regulation  wiiich  took  effect,  if  it  took  effect  at  all  12  miles  out  at 
sea,  and  the  question  was  whether  the  capture  was  justified  by  the  law 
of  nations.  The  question  arose  in  such  a  manner  that  it  could  not  be 
justified  at  all,  except  upon  established  principles  of  law,  because  the 
question  arose  in  an  action  upon  a  policy — an  acti(m  upon  a  contract, 
in  which  the  rights  of  the  parties,  whatever  the  rights  of  the  nation 
may  have  been  thought  to  be,  must  be  determined  by  the  existing  and 
established  law. 

The  Chief  Justice  makes  it  so  clear,  as  he  always  made  every  thing 
clear  in  regard  to  which  he  spoke  or  wrote — he  made  it  so  plain  that 
by  the  established  principles  of  international  law  that  right  of  self 
defence  could  be  exerted  on  the  high  sea,  that  the  vessel  could  be  cap- 
tured and  brought  iuand  condemned,  that  it  never  has  been  questioned 
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from  that  time  to  this  by  any  authority  that  is  produced  for  oiir  con- 
sideration except  a  dictum  of  Mr.  Dana,  or  possibly  one  or  two  of  tliese 
American  Jurists  I  alluded  to  yesterday,  who  have  been  introduced 
into  public  notice  by  my  learned  friends.  If  any  person  doubts  that 
proposition  I  commend  hiiu  to  a  reading  of  the  luminous  judgment  of 
Chief  Justice  Marshall  and  his  eminent  associates,  because  it  was  not 
his  judgment  alone — the  entire  Court  concurred  in  it. 

That  self-defence,  it  will  be  observed,  was  not  of  the  existence  of  that 
nation.  Nobody  pretended  that  was  in  any  danger.  It  was  not  a  right 
in  time  of  war.  It  was  a  period  of  profound  peace.  It  was  sim}>ly  a 
protection  of  themselves  against  the  comparatively  insignificant  conse- 
quences of  one  ship  trading  at  one  colonial  port;  and  involved  no  ques- 
tion of  existence,  and  no  question  of  serious  danger.  Therefore,  there 
cannot  be  supposed  a  case  that  is  more  completely  and  entirely  in  point 
than  this  case,  if  it  is  right.  As  we  have  pointed  out,  Lord  Chief  Jus- 
tice Cockburn  in  his  judgment,  in  the  leading  case  of  the  Queen  v.  Keyn, 
speaks  of  this  as  declaring  the  law,  and  recognizes  the  ground  upon 
which  Chief  Justice  Marshall  puts  the  case.     He  says: 

Hitherto  legislation,  so  far  as  it  relates  to  foreigners  in  foreign  ships  in  this  part  of 
the  sea,  has  been  confined  to  the  maintenance  of  neutral  rights  and  obligations,  the 
prevention  of  breaches  of  the  revenue  and  fishery  laws,  and,  under  particular  circum- 
stances, to  cases  of  collision.  In  the  two  first,  the  legislation  is  altogether  irrespective 
of  the  three  mile  distance,  being  founded  on  a  totally  difiereut  principle,  viz  the  right 
of  the  state  to  take  all  necessary  measures  for  the  jjrotection  of  its  territory  and  rights, 
and  the  prevention  of  any  breach  of  its  revenue  laws.  This  principle  was  well 
explained  by  Marshall,  C.  J.,  in  the  case  of  Church  v.  Hubbart. 

There  is  the  difference,  very  clearly  pointed  out  by  the  Lord  Chief 
Justice,  between  the  defensive  regulation  in  its  operation,  and  the  stat- 
ute itself.  The  oi)inion  of  Chief  Justice  Marshall  is  also  cited  as  stating 
the  law,  by  Chancellor  Kent,  by  Mr.  Wharton,  and  by  Mr.  Wheaton. 
Then  it  was  followed  by  tlie  case  of  Hudson  v.  Guestier^  in  which  the 
question  was  as  to  the  jurisdi(;tion  of  the  French  Court,  in  the  matter 
of  a  seizure  at  sea^ — whether  it  could  be  made  beyond  the  limits  of  the 
territorial  jurisdiction,  for  breach  of  a  municii)al  regulation.  That  case 
went  up  twice,  and  it  went  upon  a  different  state  of  facts,  that  is,  a  sup- 
j)osed  different  state  of  facts.  It  went  uj)  the  first  time,  and  it  aj)peared 
that  the  seizure  was  within  the  territorial  limits.  Then,  on  a  new  trial, 
other  proof  showed  that  it  was  outside.  Then  it  came  up  to  the  Supreme 
Court  of  the  United  States  a  second  time,  and  there  it  was  held,  as  was 
held  before  in  the  former  ( -ase,  tiiat  the  seizure  on  the  high  seas,  for 
breacli  of  a  muni(-ij)al  regulation,  was  valid;  that  it  was  an  exertion  of 
the  right  of  self-d('fen(;e.  Then  a  previous  case  to  that,  which  was  an 
intermediate  case,  I  belic\-e, after  thi^  decision  of  Church  v.  Iluhhard,  and 
before  the  decision  of  Hudson  v.  (Jucstier,  was  Rose  v.  llimeUj,  in  which 
under  a  similar  law  a  seiznie  had  been  made  on  the  high  seas,  but  never 
consummated  by  carrying  the  vessel  into  port.  The  (inestion  was 
whether  that  was  a  justiliable  act  of  self-<lerence.  TIk^  Court  divided 
on  that  f|iiestion,  and  the  majority  of  the  judges  held  that  it  was  not 
jusliliabh',  wiliiout  cairying  the  vessel  in;  in  other  words  the  vessel 
should  not  be  seized  without  carrying  out  and  continuing  that  seizure 
up  to  the  jtoint  that  woiihl  give  the  parties  a  chane<'  lo  be  heard  on  th(; 
(juestion  f>r  whether  the  v<'ssel  was  vifilating  the  regulal ions  in  (|uesti(»n. 
One  of  the  judges,  Judge  .lohnson,  held  that,  notwitlistanding  that,  the 
capture  was  legal,  and  he  has  given  an  opinion  which  we  haxe  taken 
the  pains  to  quote,  and  which  will  be  found  in  the  Appendix  to  the 
Argument,  in  whic-h  he  reasons  out  the  conclusion  that  tliis  act  of  self- 
defence  did  not  depend,  for  its  justification,  upon  bringing  in  the  vessel, 
B  S,  PT  XV 9 
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but  that  the  seizure  was  valid.  The  remainder  of  the  Court  thought 
otherwise.  They  did  not  base  it  upon  the  question  of  the  validity  of 
the  seizure,  but  they  held  that  the  seizure  was  never  consummated  in 
the  way  that  international  law  required;  that  the  captors  had  stopped 
short  of  the  point  which  was  necessary  to  their  justification. 

The  President. — That  is  a  rule  of  prize  jurisdiction  of  which  you 
speak. 

Mr.  Phelps, — Yes,  but  subsequently,  in  the  case  of  Hudson  v.  Gues 
tier  to  which  I  have  just  alluded, 

Mr.  Justice  Harlan. — That  is  in  the  6th  Oranch. 

Mr.  Phelps. — Yes,  the  case  of  Chureh  v.  Hnbhard  is  in  the  2nd  Cranch. 
Rose  V.  Rimely  is  in  the  4th  Cranch,  and  the  final  Case  of  Hudson  v. 
Guestier  is  in  the  Gth  Cranch.  Now  it  is  said  the  case  of  Hudson  v. 
Guestier  over-rules  the  decision  of  Rose  v.  Himely  and  there  is  a  line  in 
the  report  of  the  judgment  of  Chief  Justice  Marshall,  that  says  in  terms 
that  the  case  of  Rose  v.  Hiniely  is  over-ruled.  If  so,  then  the  doctrine 
of  Judge  Johnson  (which  goes  further  than  it  is  necessary  for  us  to  go 
here)  becomes  the  law.  I  confess  from  the  report  of  the  case  I  cannot 
see  in  what  particular  Hudson  v.  Guestier  over-rules  Rose  v.  Himely  but 
that  is  quite  foreign  to  my  purpose.  Perhaps  it  over-rules  the  dicta. 
If  it  is  not  so,  the  authority  of  the  case  of  Rose  v.  Hiniely  will  show  that 
the  judges  who  thought  that  seizure  was  not  lawful,  put  it  exclusively 
upon  the  ground  that  it  was  not  consummated  by  carrying  the  vessel 
into  the  Court  of  the  country,  and  Judge  Johnson  alone  thought  it 
valid  without. 

Hudson  V.  Guestier  only  holds  that  a  seizure  which  is  carried  into 
Court,  as  it  happened  to  be  in  that  case,  is  valid.  But  it  is  quite  imma- 
terial to  our  present  inquiry  whether  the  one  case  over-rules  the  other, 
or  not,  because  both  cases  concede  our  point. 

From  that  time  to  this,  in  no  authority  that  is  brought  forward,  and 
none  that  I  have  ever  seen  or  heard  of,  have  the  doctrines  established 
there  been  questioned.  But  again  and  again,  by  writers  and  judges  of 
the  greatest  eminence,  they  have  been  recognized  and  declared  to  be 
right.  Mr.  Dana  alone  who  edited  an  edition  of  Wheaton's  International 
Law  over-rules  the  author  whom  he  edits  on  this  point,  who  had  stated 
this  decision  as  stating  the  law,  and  thinks  that  the  yupreme  Court  of 
the  United  States  was  mistaken.  Now  in  Wheaton,  the  author  whom 
Mr.  Dana  has  edited,  chapter  1st,  part  4,  page  200  of  this  edition,  Avhich 
is  the  8th — and  this  is  Mr.  Dana's  edition,  by  the  way — it  is  said : 

The  indepeuclent  societies  of  men  called  States,  acknowledge  no  common  arbitor 
or  judge  except  such  as  are  constituted  by  special  compact.  The  law  by  which  they 
are  governed,  or  profess  to  be  governed,  is  deficient  in  those  positive  sanctions  wliich 
are  annexed  to  the  municipal  code  of  each  distinct  society.  Every  state  has,  there- 
fore, a  right  to  resort  to  force  as  the  only  means  for  redress  for  injuries  inflicted 
upon  it  by  the  others,  in  the  same  manner  as  individuals  would  be  entitled  to  that 
remedy  were  they  not  subject  to  the  laws  of  civil  society.  Each  State  is  also  enti- 
tled to  judge  for  itself  what  are  the  nature  and  extent  of  the  injuries  which  will 
justify  such  a  means  of  redress.  Among  the  various  modes  of  terminating  the 
differences  between  nations  by  forcible  means  short  of  war  are  the  following, 

giving  several  methods  of  embargo  and  taking  possession  of  things 
and  retaliation  and  reprisal. 
The  second  of  these  is : 

By  taking  forcible  possession  of  the  thing  in  controversy  by  securing  to  yourself 
by  force,  and  refusing  to  the  other  nation  the  enjoyment  of  the  right  drawn  in 
question. 

Another  is  embargo;  another  is  retaliation,  and  the  fourth  is  reprisal. 

Mr.  Justice  Haelan. — Are  those  extracts  embodied  in  your  brief 
anywhere  ? 
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Mr.  Phelps. — Xo.  I  think  that  this  was  uot  noticed  in  the  written 
Argument. 

Mr.  Justice  Harlan. — Then  will  you  give  me  the  pagef 

Mr.  Phelps. — It  is  part  IV,  chapter  1,  section  290,  page  290  likewise, 
of  the  8th  edition  of  "Dana's  Wheaton". 

Sir  KiCHARD  Webster. — In  the  chapter  about  belHgerent  rights? 

Mr.  Phelps. — It  is  "  International  rights  of  States  in  their  hostile 
relations".     Section  292,  on  page  292  also,  says: 

Auy  of  these  acts  of  reprisal  or  resort  to  forcible  means  of  redress  between  nations 
may  assume  the  character  of  war  in  case  adequate  satisfaction  is  refused  by  the 
offendinjj  State.  Reprisals,  says  Vattel,  are  used  between  nation  and  nation  in 
order  to  do  themselves  justice  when  they  cannot  otherwise  obtain  it.  If  a  nation 
has  taken  possession  of  what  beloni;s  to  another,  if  it  refuses  to  pay  a  debt,  or  repair 
an  injury,  or  give  adequate  satisfaction  for  it,  the  latter  may  seize  something  belong- 
ing to  tlie  former,  and  apply  it  to  its  own  advantage  till  it  obtains  i^aymeut  of  what 
is  due  together  with  interest  and  damages,  or  keep  it  as  a  pledge  till  the  oft'ending 
nation  and  so  forth. 

That  refers  more  particularly  to  a  past  injury  than  the  prevention  of 
a  present. 

The  case  of  the  Marianna  Flora,  in  the  11th  Wheaton's  Eeports  of 
the  Sui)reme  Court  of  the  United  States,  in  which  the  opinion  was 
delivered  by  Mr.  Justice  Story,  is  to  the  same  effect  as  the  decisions  I 
have  previously  (quoted,  though  considerably  later  in  the  history  of  the 
Court,  on  tlie  point  of  the  right  of  self-defence;  and  the  case  will  be 
found  an  instructive  one  as  to  the  extent  to  which  the  ship  of  a  nation 
may  go  on  the  high  seas  in  the  right  of  self  defence  against  the  armed 
vessel  of  another  luition  with  which  it  is  at  peace.  I  cannot  read  that 
long  oi)ini()n;  but  I  venture  to  commend  it  to  the  perusal  of  anyone  to 
whom  it  is  not  already  familiar.  The  facts  are  that  a  vessel  of  the  United 
States  Government  was  approached  by  the  vessel  of  another  nation,  a 
Portuguese  armed  ship,  and  approached  so  near  tliat  finally  a  shot  was 
lired,  1  believe  from  the  Portuguese  vessel.  It  was  really  an  offensive 
act  by  the  Portuguese  shi]),  i)erhaps  not  intended  as  offensive  but  rather 
ill-advised,  and  the  result  of  it  was  that  Captain  Stockton,  who  com- 
manded the  American  vessel,  captured  the  vessel  and  brought  her  into 
j)ort.  The  question  came  up  in  a  double  aspect;  first,  whether  the  ship 
could  be  hold  or  confiscated;  secondly,  if  not,  whether  Ca})tain  Stock- 
ton was  liable  in  damages  for  having  made  the  seizure.  It  was  claimed, 
<m  the  one  side,  that  the  vessel  was  ojien  to  condemnation,  that  it  luul 
made  an  assault  upon  an  armed  vessel  of  the  United  States,  and  could 
be  condemned  as  a  i)iize.  It  was  claimed,  on  the  other  hand,  that  that 
was  not  so,  and  tiiat  leally  the  scm/auc  was  so  unjust iliable  by  Captain 
Stockton,  that  he  was  liable  in  damages.  It  was  iu)t  a  naval  vessel  of 
the  Portuguese  (loscrnment.     It  was  an  armed  vessel. 

The  Supreme  Court  of  the  United  States  <lismissed  both  those  appli- 
cations. They  IicM,  in  the  first  ]»lace,  that  Captain  StocUton  was 
within  theexei'cisc  of  his  right  of  s<'lf(lefen<'cof  the  honour  of  his(iov- 
♦■rnment.  lie  was  not  placed  in  any  danger.  His  vessel  was  the  sui>e- 
rior  force,  lie  did  not  refpiire  to  del'end  himself  or  his  shi]),  and,  if  he 
did,  it  was  not  necessary  to  capture  the.  other  ship.  I5ut  the  Court  put 
it  u|)on  the  ground  that  an  ollicer  of  the  Navy  of  the  United  Stales 
had  a  right  to  protect  th<'  honour  <»r  his  Hag  against  being  assaulted  and 
fired  upon,  and  that,  therefoie,  under  the  cii'cumstances,  he  was  right 
in  capturing  the  v(sssel;  and  was  not  responsible  in  damages.  They 
held,  on  the  other  hand,  that  in  view  of  what  the  mistake  really  was 
on  the  part  of  the  foreign  vessel,  upon  an  examination  of  the  fac,t.«»,  not 
as  they  ai)[)eared  to  Captain  Stockton,  but  as  they  actually  took  place, 
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the  vessel  could  not  be  condemned  and  the  vessel  was  discharged.  It 
is  a  most  instructive  case,  because  the  opinion  of  Mr.  Justice  Story, 
like  all  his  opinions,  was  very  able,  and  had  the  concurrence  of  the 
whole  Court. 

The  case  of  the  schooner  Betsey  in  Mason's  Eeports,  page  354  is  a 
decision  to  the  same  effect  by  Mr.  Justice  Story  sitting  by  himself  in 
the  Circuit  Court  over  which  he  presided. 

On  page  148  of  the  American  Argument  is  a  citation  from  the  first 
of  Kent's  Commentaries;  page  31: 

And  slates  may  exercise  a  more  qualified  jurisdiction  over  the  seas  near  their 
coast  for  more  than  the  three  (or  five)  mile  limit  for  fiscal  and  defeusive  purposes. 
Both  Great  Britain  and  the  United  States  have  prohibited  the  trans-sliipmeut  within 
four  leagues  of  their  coast  of  foreign  goods  without  payment  of  duties. 

That  illustrates  what  I  was  saying  this  morning  as  to  the  right  of  a 
state  to  extend  its  jurisdiction  beyond  the  three  mile  limit.  And  in 
the  notes  you  will  find  several  citations  on  that  point.  Mr.  Twiss  says 
in  his  volume  of  International  Laws : 

Further,  if  the  free  and  common  use  of  a  thing  which  is  incapable  of  being  appro- 
priated were  likely  to  be  prejudicial  or  dangerous  to  a  nation,  the  care  of  its  own 
safety  would  authorize  it  to  reduce  that  thing  under  its  exclusive  empire  if  possible, 
in  order  to  restrict  the  use  of  it  on  the  part  of  others  by  snch  precautions  as  pru- 
dence might  dictate. 

That  English  author  has  applied  this  rule  to  the  very  case  that  we 
have  in  hand,  where  the  free  and  common  use  of  a  thing  which  is 
incapable  of  being  appropriated  was  likely  to  be  ijrejudicial  or  disas- 
trous to  a  nation. 

Wildman,  on  the  same  point  says: 

The  sea  within  gun-shot  of  the  shore  is  occupied  by  the  occupation  of  the  coast. 
Beyond  this  limit  maritime  states  have  claimed  a  right  of  visitation  and  inquiry 
within  those  parts  of  the  ocean  adjoining  to  their  shores,  which  the  common  cour- 
tesy of  nations  had  for  their  common  convenience  allowed  to  be  considered  as  parts 
of  their  dominions  for  various  domestic  purposes,  and  jjarticularly  for  fiscal  and 
defensive  regulations  more  immediately  ati'ecting  their  safety  and  welfare. 

Creasy,  on  International  Law,  remarks 

States  may  exercise  a  qualified  jurisdiction  over  the  seas  near  their  coasts  for 
more  than  the  three  (or  five)  miles  limit,  for  fiscal  and  defensive  purposes,  that  is, 
for  the  purpose  of  enforcement  of  their  revenue  laws,  and  in  order  to  prevent  for- 
eign armed  A'essels  from  hovering  on  their  coasts  in  a  menacing  and  annoying 
manner. 

Halleck  says,  in  his  book  on  International  Law, 

The  three-mile  belt  is  the  subject  of  territorial  jurisdiction.  Even  beyond  this 
limit  states  may  exercise  a  qualified  jurisdiction  for  fiscal  and  defensive  purposes. 

Then  referring  again  to  the  language  of  Lord  Chief  Justice  Cock- 
burn,  who  quotes  from  Chief  Justice  Marshall's  opinion  in  Church  v. 
Etibbard. 

To  this  class  of  enactments  belong  the  acts  imposing  the  penalties  for  the  viola- 
tion of  neutrality  and  the  so-called  ''hovering  acts"  and  acts  relating  to  the  customs. 
Thus,  the  foreign  enlistment  act  (33  and  54  Vic.  C.  90)  which  imposes  penalties  for 
various  acts  done  in  violation  of  neutral  obligations,  some  of  which  are  applicable 
to  foreigners  as  well  as  to  British  subjects,  is  extended  in  S.  2  to  all  the  dominions 
of  Her  Majesty,  "including  the  adjacent  territorial  waters". 

In  the  Appendix  to  this  argument,  on  page  183,  we  have  taken  the 
pains  to  bring  together  a  number  of  citations  from  Continental  Courts. 
What  we  have  cited  before  has  been  from  English  or  American  authori- 
ties, either  judicial  or  writers  of  distinction.     Says  Azuni: 
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Every  nation  may  appropriate  thinj^s,  the  use  of  Tvhicb,  if  left  free  and  common, 
would  be  jTj-eatly  to  its  prejudice.  This  is  another  reason  why  maritime  powers 
may  extend  their  domain  along  the  sea  coast,  as  far  as  it  is  possible,  to  defend 
their  rights.  .  .     It  is  essential  to  their  security  and  the  welfare  of  their  dominions. 

Then  Plocque,  after  discussing  the  limits  of  the  territorial  sea,  and 
pointing  out  the  great  divergence  of  opinion  that  has  existed  on  the 
point,  says : 

Moreover,  in  custom-house  matters,  a  nation  can  fix  at  will  the  point  where  its 
territorial  sea  ceases;  the  neighbouring  nations  are  supposed  to  be  acquainted  with 
these  regulations,  and  are  consequently,  obliged  to  conform  thereto.  As  an  example, 
we  will  content  ourselves  with  quoting  the  law  of  Germinal  4th,  year  II,  Art.  7, 
Tit.  2 :  '  Captains  and  officers  and  other  liinctionairies  directing  the  custom-house,  or 
the  commercial  or  naval  service,  may  search  all  vessels  of  less  than  100  tons  burden 
when  lying  at  anchor  or  tacking  within  four  leagues  from  the  coast  of  Frauce, 
cases  of  vis  major  excepted.  If  such  vessels  have  on  board  any  goods  whose  impor- 
tation or  exportation  is  prohibited  in  France,  the  vessels  shall  be  confiscated  as  well 
as  their  cargoes,  and  the  captains  of  the  vessels  shall  be  required  to  pay  a  fine  of 
500  livres'. 

There  is  an  example  of  a  statute  operating  territorially  outside  the 
ordinary  three  miles,  about  three  times  as  far. 

Says  Pradier-Fodere  (Traite  do  Droit  international,  Yol.  II,  sect.  633) : 

Independently  of  treaties,  the  law  of  each  State  can  determine  of  its  own  accord 
a  certain  distance  on  the  sea,  within  which  the  state  can  claim  jurisdiction,  and 
■which  constitutes  the  territorial  sea,  for  it  and  for  those  who  admit  the  limitation. 
This  is  especially  for  the  surveillance  and  control  of  revenues. 

And  in  a  note  to  this  passage  he  says: 

It  effect,  in  the  matter  of  revenue,  a  nation  can  fix  its  own  limits,  notwithstand- 
ing the  termination  of  the  territorial  sea.  Neighboring  nations  are  held  to  roiognize 
these  rules,  and  in  consequence  are  considered  to  conform  to  them.  On  this  point 
the  French  law  of  the  4th  Germinal,  year  II,  can  be  cited. 

This  law  fixes  two  myriameters,  or  about  twelve  English  miles  as  the  limit  within 
which  vessels  are  subject  to  inspection  to  prevent  fraud  on  the  revenue. 

La  Tour  (De  la  mer  territoriale,  page  230),  speaking  of  the  exterritorial 
eflCect  of  the  French  revenue  laws  at  four  leagues  from  the  coast,  thus 
justifies  them. 

Is  not  this  an  excessive  limit  to  which  to  extend  the  territorial  sea?  No,  we  assert. 
At  tlie  present  day  tliis  qu(!Htion  will  hardly  boar  discussion,  on  account  of  the  long 
range  of  cannon ;  and  tiiough  we  should  return  to  the  time  when  that  range  Avas 
less,  we  sliould  still  untlcrtake  to  justify  this  extension  of  the  custom-house  radius; 
an<l  for  tliis  it  is  sulific.icnt  to  invoke  the  reasons  given  in  matters  of  sanitary  jjolice. 
It  does  not  involve  siuij)lj'  a  reci])r()cal  concession  of  states,  or  a  tacit  agreement 
between  them,  but  it  is  the  exercise  of  their  respective  rights.  .  . 

Tlio  American  and  English  ])ractico  allows  the  seizure,  even  outside  of  the  ordi- 
nary limit  of  the  territorial  waters,  of  vessels  violating  the  custom  laws. 

Says  M.  Calvo  (Le  droit  iuternational,  sec.  241): 

In  order  to  decide  the  question  in  a  manner  at  once  rational  and  practical,  it 
should  not  be  lost  sight  of  at  the  outset  that  the  state  has  not  over  territorial  sea  a 
right  of  property  but  a  right  of  insj)eition  and  of  jurisdiction  in  the  interest  of  its 
own  safety,  or  of  the  jirolection  of  its  revenue  int<Tests. 

The  nature  of  things  demonstrates  then  that  the  right  extends  nji  to  that  point 
wliere  its  existence  justilios  itself,  and  that  it  ceases  when  the  apprehrnson  of  serious 
danger,  practical  utility,  and  the  possibility  of  efl'octively  carrying  on  delinite  action 
cease. 

Maritime  states  liavo  an  incontestable  right  however,  for  the  defence  of  their 
respe<tiv<!  territories  against  sudden  attack,  and  for  tlie  jirotection  of  their  interests 
of  commerce  and  of  revenues,  tr)  establish  an  active  insiKction  on  their  c<iast  .and  its 
vicinity,  and  to  adopt  all  necessary  measures  for  shutting  off  access  to  tlmir  terri- 
tory to  thoHc  whom  they  niay  refuse  to  rec(Mve,  wIhtc  they  do  not  conform  to  estai)- 
lisbed  regulations.  It  is  a  natural  consetinence  of  the  general  i)rincii>le,  that  what- 
ever anyone  shall  have  done  in  behalf  of  his  self-defence  he  will  bo  taken  to  have 
done  rightly. 
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Every  nation  is  thns  free  to  establish  an  inspection  and  a  police  over  its  coasts  as 
it  pleases,  at  least  where  it  has  not  bound  itself  by  treaties.  It  can,  according  to 
the  particular  conditions  of  the  coasts  and  waters,  lis  the  distance  correspondingly. 
A  common  usage  has  established  a  cannon  shot  as  the  distance  which  it  is  not  per- 
mitted to  overleap,  except  in  the  exceptional  case,  a  line  which  has  not  alone  received 
the  approval  of  Grotius,  Bynkershok,  Galiana,  and  Kluber,  but  has  been  confirmed 
likewise  by  the  laws  and  treaties  of  many  of  the  nations. 

Nevertheless  we  can  maintain  further  with  Vattel  that  the  dominion  of  the  state 
over  the  neighboring  sea  extends  as  far  as  it  is  necessary  to  insure  its  safety,  and  as 
far  as  it  can  make  its  power  respected.  And  we  can  further  regard  with  Rayneval 
the  distance  of  the  horizon  which  can  be  fixed  upon  the  coasts  as  the  extreme  limit 
of  the  measure  of  surveillance.  The  line  of  the  cannon  shot,  which  is  generally 
regarded  as  of  connnou  right,  presents  no  invariable  base,  and  the  line  can  be  fixed 
bv  the  laws  of  each  state  at  least  in  a  provisional  way.  (Hefiter,  Int.  Law,  Sees. 
74-75.) 

Bluntccbli  says  (Int.  Law,  Book  iv,  sec.  322): 

The  jurisdiction  of  the  neighboring  sea  does  not  extend  further  than  the  limit 
judged  necessary  by  the  police  and  the  military  authorities. 

And  section  342: 

"Whenever  the  crew  of  a  ship  has  committed  a  crime  upon  land  or  within  water 
included  in  the  territory  of  another  state  and  is  pursued  by  judicial  authorities  of 
such  state,  the  pursuit  of  the  vessel  may  be  continued  beyond  the  waters  which  are 
a  part  of  the  territory,  and  even  into  the  open  sea. 

And  in  a  note  he  says : 

This  extension  is  necessary  to  insure  the  efficiency  of  penal  justice.  Tt  ends  with 
the  pursuit. 

Caruazza-Amari,  after  citing  from  M.  Calvo  the  passage  quoted  above 

says: 

Nevertheless  states  have  a  right  to  exact  that  their  security  should  not  be  jeopard- 
ized by  an  easy  access  of  foreign  vessels  menacing  their  territory;  they  may  see  to 
the  collection  of  duties  indispensable  to  their  existence,  which  are  levied  upon  the 
national  and  foreign  produce,  and  which  maritime  contraband  would  doubtless 
lessen  if  it  should  not  be  suppressed.  From  all  these  points  of  view  it  is  necessary 
to  grant  to  each  nation  the  right  of  inspection  over  the  sea  which  washes  its  coasts, 
within  the  limits  required  for  its  security,  its  tranquillity,  and  the  protection  of  its 
wealth.  .  .  .  States  are  obliged,  in  the  interest  of  their  defence  and  their  exist- 
ence, to  subject  to  their  authority  the  sea  bordering  the  coast  as  far  as  they  are  able, 
or  as  far  as  there  is  need  to  maintain  their  dominion  by  force  of  arms.    .    . 

It  is  necessary  to  concede  to  every  nation  aright  of  surveillance  over  the  bordering 
sea  within  the  limits  which  its  security,  its  tranquillity,  and  its  wealth  demand.  .  .  . 
Balde  and  other  authorities  place  the  line  at  60  miles  from  the  shore.  Gryphiander 
and  Pacuinez,  at  100.  Loceunius,  at  a  point  from  which  a  ship  can  sail  in  two  days. 
Bynkersheck  maintains  that  the  territorial  sea  extends  as  far  as  the  power  of  artil- 
lery. This  limit  is  regarded  as  the  correct  one,  not  because  it  is  founded  on  force, 
but  because  it  is  the  limit  necessary  for  the  safety  of  the  state. 

One  otlier  case  I  will  cite  npon  this  point,  and  that  is  the  Case  of 
Manchester  v.  Massachusetts,  in  the  13th  United  States  Supreme  Court 
Eeport;  and  tlie  law  on  this  subject  is  so  well  stated  by  Mr.  Choate  in 
his  argument,  that  we  have  cited  his  langiiage  as  well  as  the  opinion 
of  the  Court  which  sustained  his  contention.  It  is  page  151  of  the 
argument  and  the  report  is  at  page  240  of  the  139th  Supreme  Court 
Eej)orts. 

Without  these  limits  were  the  "  high  seas",  the  common  property  of  all  nations. 
Over  these  England,  as  one  of  the  common  sovereigns  of  the  ocean,  had  certain 
rights  of  jurisdiction  and  dominion  derived  from  and  sanctioned  by  the  agreement 
of  nations  eai)ressed  or  implied. 

Such  jurisdiction  and  dominion  she  had  for  all  purposes  of  self-defence,  and  for  the 
regulation  of  coast  fisheries. 

The  exercise  of  such  rights  over  adjacent  waters  would  not  necessarily  be  limited 
to  a  3-mile  belt,  but  would  undoubtedly  be  sanctioned  as  far  as  reasonably  necessary 
to  secure  the  practical  benefits  of  their  possession.  If  self-defence  or  regulation  of 
fisheries  should  reasonably  require  assumption  of  control  to  a  greater  distance  than 
3  miles,  it  would  undoubtedly  be  acquiesced  in  by  other  nations. 

The  ..uirine  league  distance  has  acquired  prominence  merely  because  of  its  adoption 
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as  a  boundary  in  certain  agreements  and  treaties,  and  from  its  frequent  mention  iu 
textbooks,  but  lias  never  been  established  in  law  as  a  fixed  boundary. 

These  rights  belonged  to  England  as  a  member  of  the  family  of  nations,  and  did 
not  constitute  her  the  possessor  of  a  proprietary  title  in  any  part  of  the  high  seas 
nor  add  any  portion  of  these  waters  to  her  realm.  In  their  nature  they  were  rights 
of  dominion  and  sovereignty  rather  than  of  property. 

Mr.  .Instice  Blatchford,  in  delivering  the  opinion  of  the  court,  says:  "We  think 
it  must  be  regarded  as  established  that,  as  between  nations,  the  minimum  limit  of 
the  territorial  jurisdiction  of  a  nation  over  tide-waters  is  a  nuirine  leagtie  from  its 
coast;  that  bays  wholly  within  its  territory,  not  exceeding  two  marine  leagues  in 
width  at  the  mouth,  are  within  this  limit ;  and  that  included  in  this  territorial  juris- 
diction is  the  right  of  control  over  fisheries,  whether  the  tish  be  migratory,  free- 
swimming  fish,  or  free-moving  fish,  or  fish  attached  to  or  embedded  in  the  soil.  The 
open  sea  within  this  limit  is,  of  course,  subject  to  the  common  right  of  navigation, 
and  all  governments,  for  the  purpose  of  self  protection  in  time  of  war  or  lor  the 
prevention  of  frauds  on  its  revenue,  exercise  an  authority  beyond  these  limits. 

Now,  Sir.  by  these  various  authorities,  at  the  risk  of  being  tedious 
upon  a  point  that,  if  it  had  not  beeu  controverted  ou  the  other  side,  I 
should  have  thought  was  elementary,  I  have  endeavored  to  sustain  the 
proposition  I  advanced  in  respect  to  the  two  different  theories,  applica- 
ble to  different  cases,  arising  under  the  same  rule,  in  which  the  statutes 
or  regulations,  or  action  witliout  statutes  or  regulations,  of  a  nation  in 
its  own  defence  do  take  efllect,  and  are  recognized  by  the  established 
principles  of  international  law  as  effectual,  outside  of  any  arbitrary 
line  of  three  mile  distance  or  cannon  shot. 

They  show  that,  in  the  tirst  place,  for  all  purposes  of  self-defence — 
defence  of  revenue,  of  tishery,  of  industries  and  of  everything  that  is 
worth  defence,  the  effect  of  these  statutes  goes  out  beyond  any  arbitrary 
line,  goes  out  as  far  as  is  necessary  in  the  case  where  it  is  necessary. 
We  have  shown  likewise — and  I  have  not  attempted  to  sei^arate  them 
because  they  are  not  easily  separable — that  without  any  special  statute, 
wherever  the  ])rotection  of  an  interest,  if  it  is  only  an  interest  of  com- 
merce or  industry,  requires  it,  the  strong  arm  of  the  nation  may  be 
extended,  as  in  the  cases  iu  question  in  these  decisions  in  the  Sui)reme 
Court,  ui)on  the  high  seas;  that  a  vessel  may  be  i)nrsued  and  arrested, 
or  may  be  arrf'st<*d  when  caught  iu  the  actual  occupation  of  infringing 
one  of  these  regulations. 

Now  a  word  or  two  about  the  three  mile  line  so  often  spoken  of.  It 
is  often  recognized  in  treaties;  it  is  sometimes  referred  to  in  statutes; 
it  lias  come  to  pass  that  it  is  quite  generally  recognized,  and  therefore 
with  that  class  of  snjx'ificial  minds  that  have  occasion,  (or  think  they 
have),  to  talk  about  this  subject,  it  is  regarded  as  an  arbitrary  and  fixed 
distance  which  limits  the  authority  of  a  (lovernment;  that  it  is  an 
annexation  of  thiee  miles  to  the  tciritoiy  within  which  a  nation  can  do 
anytiiing,  without  which  it  can  do  nothing.  The  moment  that  jjoint  is 
examined,  and  it,  is  examinecl  with  the  veiy  highest  ability  and  fairness 
in  the  case  of  TItc  Queen  v.  K('!/)i,  13  10xche(|ner,  not  only  by  the  Loid  Chief 
Justice  (Jockbnrn  but  by  all  .the  judges  ol"  lOngland — I  tiiiuk  everyone 
of  them  delivered  an  opinion  in  that  case  and  there  is  no  one  of  these 
opinions  thai  m;iy  Tiot  be  usefully  |)erused — it  is  sliown  that  the  whole 
idea  of  tlie  tiiree  mih;  Jurisdiction,  instead  of  b«'ing  tiie  limit  of  a  nation's 
power  of  self  defence  is,  itself,  only  an  incident  of  the  general  power  of 
self  (lefen(;e. 

Mr.  .Justice  IlARLAN. — .Justice  I'latchford  used  the  word  "minimum". 

Mr.  I'liELPS. — Yes.  Tin-  suggestion  is  as  i»eitinentas  the  language — 
which  is  very  ])ertinent.  That  is  given  as  the  distan(;e  which  is  ordi- 
narily necessary.  Uj)  to  that  i)oint,  no  (piestiou  will  be  made  but  that 
the  necessity  of  self  defence  will  extend  to  it,  and  yet  as  I  remarked 
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this  morning  it  is  but  a  qualified  jurisdiction  within  the  three  miles, 
because  as  the  judges  in  that  case  point  out,  innocent  navigation  of 
vessels  within  three  miles  can  not  be  excluded.  It  is  only  for  the  i)urj)ose 
of  self  defence;  and  the  whole  theory  of  the  three  mile  line  is  but  an 
incident  of  the  right  of  self  defence  for  which  it  is  given,  so  far  as  it 
goes,  but  which  does  not  limit  the  right  itself.  It  is  the  ott'-spring  of 
the  necessity  and  does  not  limit  the  principle  from  wliidi  it  springs. 

Senator  Morgan. — In  this  Treaty,  Mr.  Plielps,  in  the  oidy  instance 
in  which  it  is  mentioned,  it  is  called  the  "ordinary"  three  mile  limit. 

Mr.  Phelps. — Yes.  That  language  is  often  used  and  it  is  correct, 
because  it  is  ordinary;  but  the  word  "ordinary"  is  a  very  different 
word  from  "exclusive". 

Now,  Sir,  you  will  perhaps  pardon  me — (because  I  can  really  make 
this  clearer  by  using  the  language  of  great  judges  than  in  any  words  of 
my  own)  for  reading  a  little  from  Lord  Chief  Justice  Cockburn's  opinion 
in  the  case  of  the  Queen  v.  Keyn.  The  Lord  Chief  Justice,  after  review- 
ing with  great  fulness  and  learning  the  whole  subject  of  t:he  three  mile 
limit,  from  end  to  end,  and  referring  probably  to  every  respectable 
authoritj^  which  at  that  time  existed  on  the  subject,  iu  a  long  opinion 
and  a  very  voluminous  one,  sums  it  up  in  this  way. 

From  the  review  of  these  authorities  we  arrive  at  the  following  resnlts:  There 
can  be  ud  doubt  that  the  sugj^estion  of  Bynkerslioek  that  the  sea  surrounding  the 
coast  to  the  extent  of  cannon  range  should  be  treated  as  belonging  to  the  state  owning 
the  coast,  has,  with  but  very  few  exceptions,  been  accepted  and  adopted  by  the 
publicists  who  have  followed  liim  during  the  last  two  centuries.  But  it  is  erpially 
clear  iu  the  practical  application  of  the  rule  in  the  respect  of  the  particular  of  dis- 
tance, as  also  in  the  still  more  essential  ])articnlar  of  the  character  of  sovereignty 
and  dominion  to  be  exercised,  great  differences  of  o]iinion  have  prevailed  and  still 
continue  to  exist.  As  regards  distance,  while  the  majority  of  authors  have  adhered 
to  the  three-mile  zone,  others,  like  Mr.  Ortolan  and  M.  Halleck,  applying  with  greater 
consistency  the  principle  on  which  the  whole  doctrine  rests,  insist  on  extending  the 
distance  to  the  modern  range  of  cannon — in  other  words,  doubling  it.  This  dift'er- 
ence  of  opinion  may  be  of  little  practical  importance  in  the  present  circumstances, 
inasmuch  as  the  place  at  which  the  offence  occurred  was  within  tlie  lesser  distance: 
but  it  is  nevertheless  not  immaterial  as  showing  how  unsettled  this  doctrine  still  is. 
The  question  of  sovereignty,  on  the  other  hand,  is  all  important  and  here  we  have 
every  shade  of  opinion.  ,  . 

Then  omitting  a  passage  and  reading  lower  down,  he  says: 

Looking  at  this  we  may  properly  ask  those  who  contend  for  the  application  of  the 
existing  law  to  the  littoral  sea,  independently  of  legislation,  to  tell  us  the  extent  to 
which  we  are  to  go  in  applying  it.  Are  we  to  limit  it  to  three  miles,  or  to  extend  it 
to  six?  Are  we  to  treat  the  whole  body  of  the  criminal  law  as  applicable  to  it,  or 
only  so  much  as  relates  to  police  and  safety?  Or  are  we  to  limit  it,  as  one  of  these 
authors  proposes,  to  the  protection  of  fisheries  and  customs,  the  exacting  of  harbour 
an'  like  dues,  and  the  protection  of  our  coasts  in  time  of  war?  Which  of  these 
writers  are  we  to  follow  t 

The  Lord  Chief  Justice,  in  that  opinion,  points  out  the  great  differ- 
ence between  the  authors,  some  of  whom  have  assumed  this  distance  to 
be  to  the  horizon  line — some  as  far  as  one  can  see — some  200  miles — 
one  100  miles — another  60  miles  and  so  on;  but  he  says  that  the  major- 
ity of  publicists  have  rather  settled  down  on  the  ordinary  line  of  three 
miles;  but  later  in  the  opinion,  on  the  question  of  what  a  nation  may  do 
within  the  three  mile  limit,  on  the  i^oint  whether  they  can  exclude 
foreign  ships  from  innocent  passage,  he  says  it  is  a  "doctrine  too 
monstrous  to  be  admited".    And  again  he  says: 

No  nation  has  arrogated  to  itself  the  right  of  excluding  foreign  vessels  from  the 
use  of  the  external  littoral  waters  for  the  purpose  of  navigation. 
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And  Sir  Robert  Phillimore,  in  his  opinion  in  that  case  (which  is 
quoted  in  the  note  to  page  146  of  our  Argument),  uses  this  language: 

Tlie  sound  conclusions  which  result  from  the  investijiation  of  the  authorities  which 
have  been  referred  to  appear  to  me  to  be  these:  The  consensus  of  civilized  inde- 
pen<lent  states  has  reeo<;nized  a  maritime  extension  of  frontier  to  the  distance  of 
three  miles  from  low  water  mark,  because  such  a  frontier  or  belt  of  water  is  neces- 
sary for  the  defence  and  security  of  the  adjacent  state. 

It  is  for  the  attainment  of  these  particular  objects  that  a  dominion  haa  been 
granted  over  tliese  portions  of  the  iii;ih  ^ea^. 

This  proposition  is  materially  dititerent  from  the  proposition  contended  for,  viz: 
that  it  is  coui]iet<-nt  to  a  state  to  exercise  within  these  waters  the  same  rights  of 
jurisdiction  and  property  which  appertain  to  it  in  respect  to  its  lands  and  its  ports. 
There  is  one  obvious  test  by  which  the  two  sovereignties  may  be  distinguished. 

Accordinjj  to  modern  international  law  it  is  certainly  a  right  incident  to  each  state 
to  refuse  a  ])assage  to  foreigners  over  its  territory  by  hind,  whether  in  time  of  peace 
or  war.  But  it  does  not  appear  to  liave  the  same  right  with  respect  to  preventing 
the  passage  of  foreign  ships  over  this  portion  of  the  high  seas. 

In  the  former  case  there  is  no  jus  tranfitus  ;  in  the  latter  case  there  is. 

The  reason  of  the  thing  is  that  the  defence  and  security  of  the  sta+e  does  not 
require  or  warrant  the  exclusion  of  peaceable  Ibreigu  vessels  from  passing  over  these 
waters,  and  the  custom  and  usage  of  nations  has  not  sanctioned  it. 

^or  is  there  any  author  that  I  know  of,  that  has  ever  claimed  any 
such  rijxlit  of  a  nation  of  Jurisdiction  over  the  tliree  mile  limit  itself. 

Tlie  Frksidf.nt. — Would  not  it  be  perhaps  that  it  would  be  more 
against  tlie  right  of  tlie  comity  of  naticms  than  against  the  right  of  the 
sovereign  nation,  as  a  matter  of  theory? 

Mr.  TnELPS. — With  much  deference  you  will  find  it  to  be  put  in  all 
these  cases  by  the  English,  American  and  Continental  publicists,  ujion 
the  ground  of  rigiit,  Tiiat  word  is  used  over  and  over  again — it  is  a  part 
of  the  right  of  the  nation.  Tlie  three  mile  line  is  a  measure  of  defence. 
So  long  as  defence  can  be  adequately  and  sufficiently  conducted  within 
it,  theie  is  no  apology  for  a  nation  going  outside  it.  The  necessity 
fails.  When  necessity  i)asses  the  limit,  the  right  of  defence  is  co-exten- 
sive with  it,  and  goes  as  far  as  that  goes. 

I  proi)osc,  on  the  next  occasion — I  should  not  have  time  to  enter 
ujM)!)  it  to  day  intolligently — to  show  the  extent  to  which  this  right  of 
defence  may  be  exercised  upon  the  sea — all  the  authorities  that  1  have 
cited  thus  far  refer  to  the  se;i — what  may  be  done  outside  of  the  three 
mile,  or  "cannon  shot"  line.  I  shall  i)nr])ose  to  show  that  the  same 
right  exten<ls  and  is  exercised  and  is  Justified  and  sustained  by 
eminent  statesmen  and  (lii)lomatists — not  only  asserted  on  the  one 
side  but  conceded  on  the  otlier,  even  to  go  into  foreign  territory  if  it  is 
necessary.  Itmnstbean  extreme  case,  lam  sure,  thatjustiliesa  nation — 
that  irt  to  say,  that  makes  it  necessary  for  a  nation,  in  time  of  jieace, 
to  trespass  on  the  territory  of  another  nation  in  order  to  exert  its  right 
of  self  defence — a  case  of  rare  occnirence — and  yet  a  case  that  does 
occur,  and  when  it  occurs  I  do  not  think  anybody  has  ever  questioned 
that  the  right  to  go  on  to  sucli  territory  exists.  It  ha.s  been  exerted  by 
various  nations,  l)y  Great  I'ritain,  by  the  United  States,  in  various 
instances,  it  has  been  exerted  by  the  one  against  the  oth<'r,  and  by 
both  agjiinst  other  nations;  and  the  only  ([nest ion  that  could  be  raised 
in  any  of  these  cases  would  hv  upon  the  tacts  of  the  ])articuhir  case. 

The  riglit  is  idwiiys  conceded,  'JMie  dispute  arises  in  respect  of  the 
paiticnhir  nec<'ssity,  and  that,  of  course,  is  always  a  grave  (|uestion. 
Jint  when  you  have  estalilished  the  necessity — wiien  it  is  necessary  for 
Great  I>iit;iin  to  enter  the  teiritory  of  the  United  States  to  ex<'rt  its 
Just  and  jnoper  right  of  self  defence  in  time  of  ])eace,  then  it  has  not 
been  denied  by  either  nation,  and  it  cannot  be  denied,  tliat  the  right 
exists;  and  I  shall  j)ropose  when  I  have  the  honour  to  adihess  you  fur- 
ther, to  point  out  instances  of  a  larger  and  wider  nature,  so  as  to  show 
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tliat  there  is  absolutely  no  limit  to  the  thing  which  may  be  defended — 
the  pro])erty  right — the  industry — the  possession;  and  there  is  no  limit 
to  the  place  where  it  may  be  exerted,  and  there  is  no  limit  to  the  man- 
ner in  whi(;h  it  may  be  exerted,  subject  all  the  time  to  the  primary 
condition  that  what  is  undertaken  to  be  done  is  necessary  to  be  done, 
and,  the  way  in  which  it  is  undertaken  to  be  done  is  reasonable  and 
just. 

The  President. — The  Tribunal  will  adjourn  to  Monday  next  at  half 
past  11  instead  of  to  morrow. 

[The  Tribunal  adjourned  accordingly  to  Monday  the  3rd  July  1893, 
at  11.30  a.  m.] 


FORTY-EIGHTH  DAY,  JULY  3^'",  1893. 

Mr.  Phelps. — In  order,  Sir,  to  recall  the  line  of  aruument  T  was  pur- 
suing before  it  was  interrupted  by  tlie  recess  of  the  Tribunal,  I  may 
perhaps  in  a  very  few  words  recapitulate  the  propositions  I  had 
endeavoured  to  sni^port,  setting  out  with  the  proposition  that  it  was  for 
those  who  claimed  the  right  to  inflict  upon  the  United  States,  not  to 
say  the  world,  the  injury  which  we  claim  results  from  this  business  of 
pelagic  sealing,  to  establish  its  jnstiti cation;  that  in  support  of  the 
attempted  justilication  they  had  rested  their  argument  on  two  principal 
propositions;  first,  that  these  animals  arc/a-ft-  naturw  in  the  legal  sense 
of  that  term  and,  therefore,  open  to  pursuit  in  any  place  where  the  pur- 
suer has  a  right  to  be;  and,  in  the  next  place,  that  the  sea  is  free,  and 
that  a  pursuit  of  this  sort  is  incident  to  the  freedom  of  the  sea  and  is, 
therefore,  a  part  of  the  common  rights  of  mankind. 

lu  res])ect  to  the  first  pro])osition,  I  had  contended  at  some  length 
that  these  animals  are  not  fenv  natura'  in  the  legal  acce])tati()n  of  that 
term,  but  that  they  were  in  the  place,  under  the  circumstances,  in  con- 
nection with  the  industry  that  has  been  established  there  upon  the 
United  States'  territory,  the  property  within  the  legal  meaning  of  that 
term  of  the  I'nitcd  States,  I  had  nearly  concluded  all  that  1  desired  to 
say  ui)on  that  i)articular  branch  of  the  case.  In  the  effort,  however,  to 
explain  the  legal  operation  of  the  luimerous  statutes  which  were  cited 
last  week,  whifli  aflbrd  ])rotection  to  similar  property  in  many  countries 
and  under  many  circumstances,  I  was  drawn,  somewhat  out  of  the  log- 
ical line  of  my  argument,  to  consider  the  subject  of  the  right  of  self- 
defence,  to  wiiich  I  shall  have  to  recur  again  in  its  more  approi)riate 
connection,  without,  of  course,  repeating  what  1  have  already  said. 
Oidy  two  topics  connected  with  the  subject  of  property,  1  had  desired 
to  ob.serve  upon  before  taking  leave  of  it;  and  one  of  those,  on  account 
of  a  mistake  as  to  some  references  I  desire  to  consult,  I  must  ])ass  this 
morning  in  its  i-egnlai-  order;  that  is  a  sul)Ject  that  has  been  (liscussed 
on  both  sides  of  to  the  Newfoundland  i*Msherics  as  the  riglits  were 
cjainx'd  by  (Ircat  llritain  and  the  United  States  to  exist  at  the  time  of 
the  Treaty  of  17h;»,  follnwing  the  American  Revolution,  and  the  Treaty 
()\  iSlS  wiiicli  followed  the,  war  of  ISlli  hefween  those  Countries.  Oidy 
one  other  toj)ic  in  that  connection  I  desire  to  I'ei'er  to,  and  that  is  what 
lias  been  calle<l  the  right  of  the  Indians  to  i)ursne  the  taking  of  the 
seaks  in  the  wnler.  ^'on  will  bear  in  mind  that  in  the  IJegidations,  a 
draft  of  which  was  snbniitte<l  on  onr  side,  t  here  was  an  exception  ma«le 
in  favour  t»f  the  Indians  to  a  certain  extent. 

It  is  said  by  my  h-arneil  friends  on  the  other  side  that  it  we  concede 
the  right  to  the  Indian  to  take  the  seals,  we  concede  tlie  whole  case — 
that  the  ligiit  of  the  Indian  is  no  greater  than  the  right  of  the  white 
man — that  the  rigid  to  take  at  all,  involves  the  right  to  take  to  any 
extent  which  is  jtrolitable  and  desirable  to  the  ])ursuer,  and  that  fheio 
is  an  inconsistency  therefore — an  irremediable  inconsistency  in  the 
judgment  of  my  learned  friends,  l>etween  the  ])osition  of  the  Cnited 
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States  that  this  right  of  fishery  does  not  exist,  and  the  concession  to 
the  Indians.  It  does  not  seem  to  me  that  the  snggestion  has  given  or 
will  be  likely  to  give  the  Tribunal  much  trouble.  What  is  conceded  to 
the  Indian  is  not  a  right — it  is  a  toleration — it  is  a  charity — it  is  a  pro- 
vision which  the  nations  are  bound  to  make  for  their  wards.  That  is 
all.  If  we  come  to  the  question  of  strict  right,  an  Indian  has  no  more 
right  to  pursue  this  business  than  a  white  man.  He  has  as  much;  he 
has  no  more. 

They  are  a  people  who  stand  by  themselves,  and  will  not  stand  very 
long.  They  are  a  relic  of  a  race  that  belongs  to  that  Continent.  Its 
original  denizens,  its  original  proprietors,  who  have  almost  entirely 
passed  away  and  will  soon  be  gone.  They  must  be  provided  for  by  the 
nation  who  under  the  necessities  of  civilization  has  taken  from  them 
their  homes,  their  means  of  subsistence.  They  must  be  provided  for 
in  their  own  way,  because  civilization  is  to  them  a  curse.  If  they  are 
to  live  at  all,  they  must  be  permitted  to  live,  as  far  as  possible  in  the 
changed  condition  of  human  affairs,  in  their  own  way,  and  to  get  their 
subsistence  from  the  table  of  the  Almighty,  and  not  from  any  of  the 
conventional  arrangements  of  civilization.  They  are  the  gleaners 
that  follow  the  harvest,  not  upon  a  legal  right,  but  upon  a  toleration 
that  all  the  world  approves  of.  They  are  like  the  recipients  of  your 
charity  who,  if  they  undertake  to  demand  it,  become  highwaymen 
and  are  dealt  with  accordingly.  Again,  nothing  that  these  Indians 
have  ever  done  in  their  aboriginal  condition  as  Indians,  before  they 
become  the  instruments,  the  paid  employes  of  others  who  are  entered 
upon  a  very  diff"erent  business — nothing  they  ever  did  for  their  own 
subsistence — their  food,  their  clothing — perhaps  the  simple  barter  to 
provide  them  with  other  necessities,  ever  worked  the  least  appre- 
ciable harm  to  this  herd.  The  great  fact  on  which  the  case  of  the 
United  States  depends,  that  the  right  which  is  asserted  against  them 
is,  as  I  have  said,  the  right  of  extermination,  does  not  apply  as  against 
these  Indians.  N^o  possible  scrutiny  would  ever  discover  in  the  diminu- 
tion of  this  herd  the  consequence  of  any  inroad  upon  them  which  they 
have  made,  and  the  reason  why  we  have  put  into  the  regulations  this 
exception  in  favor  of  the  Indian,  is  in  order  to  enable  them  to  continue 
harmlessly  that  simple  pursuit  which  is  necessary  to  their  subsistence, 
winch,  if  it  were  withdrawn,  must  be  supplied  by  the  Government  with 
some  new  means — some  new  and,  to  them,  unnatural  means — of  pro- 
vision. That,  Sir,  concludes,  with  the  exception  I  have  stated,  to 
which  I  shall  have  to  ask  your  indulgence  to  reler,  perhaps  to-morrow,  a 
little  out  of  its  order,  what  I  desired  to  say  upon  the  principal  question 
of  how  far  these  animals  are  to  be  regarded  as  fercc  naturce.  Here  comes 
in,  Sir,  in  my  ap])reheusion,  with  propriety,  as  corroborating  and  sus- 
taining the  proposition  we  have  advanced  on  this  subject  of  property, 
the  questions  that  are  submitted  in  this  Treaty  regarding  the  former 
Russian  occupation  of  the  islands,  and  the  extent  to  which  we,  the 
United  States,  derive  any  claim  from  it. 

I  said  in  the  opening  that  those  questions  were  necessarily  subordi- 
date,  not  because  they  were  made  so  by  one  side  or  the  other,  but  because 
they  must  be  sof  because  they  are  of  no  sort  of  consequence  except  so 
far  as  they  may  help  to  throw  light  upon  the  claims  of  the  one  side  or 
the  other;  because  as  you  will  readily  see.  Sir,  if  you  are  to  answer 
those  questions,  all  of  them,  in  favor  of  the  contention  of  the  United 
States,  and  yet  decide  that  we  have  no  right  to  protect  ourselves  against 
this  business,  we  have  gained  nothing  by  that  decision.  On  the  other 
hand,  if  you  should  decide  them  all  in  favor  of  the  contention  of  Great 
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Britain,  and  yet  decide  that  we  possess  the  right  we  contend  for,  Her 
Majesty's  Government  has  gajnccl  nothing"  by  such  a  decision.  This 
will  be  seen  njion  a  moment's  reflection.  But,  as  I  said,  they  are  not 
without  their  importance.  In  the  first  place,  they  are  i)ropounded  in 
the  Treaty,  and  a  specific  answer  is  requested,  a  request  that  it  will 
be,  of  course,  the  desire  of  the  Tribunal  to  comply  with,  if  they  find 
themselves  able  to  determine  the  questions. 

Lord  HaisNKN. — It  is  more  than  a  question.     It  is  required. 

Mr.  Phelps. — I  think  that  is  correct,  my  Lord.  I  used  the  word 
because  I  supposed  all  that  was  desired  of  this  Tribunal  was  exin-essed 
in  that  sense.  Although  the  request  comes  from  a  nation,  it  is  but  a 
request,  at  any  rate  to  those  members  of  the  Tribunal  who  owe  no 
allegiance  or  service  to  either  of  the  contending  nations.  Ordinary 
diplomatic  courtesj^  would  require  that  the  invitation  to  decide  these 
questions  addressed  to  eminent  gentlemen  not  belonging  to  either  of 
the  two  contending  countries,  should  be  put  in  the  form  of  a  request. 

Lord  Hannkn. — I  was  only  referring  to  the  words  of  the  Treaty — 
''shall".  It  is  difiercnce  between  "may"  and  "must".  If  you  discharge 
your  duties  you  must  answer  these  questions. 

Mr.  Phelps. — I  am  quite  aware  of  that  my  Lord,  and  in  using  the 
word  "request"  I  used  it  in  the  sense  your  Lordship  gives,  Avhicli  under 
other  circumstances  might  have  been  called  "requires."  They  must  be 
answered,  and  not  only  that,  but  whether  they  are  to  be  answered  or 
not  specifically,  even  if  the  Tribunal  can  construe  this  Treaty  to  admit 
of  their  passing  them  over  in  silence,  nevertheless  they  need  to  be 
considered,  because  in  our  estimation,  and  as  we  shall  contend,  the 
answer  to  them,  or  the  facts  upon  whi(;h  the  answer  depends,  strongly 
corroborate  and  confirm  the  American  title. 

As  I  have  said  before,  our  learned  friends  were  extremely  dissatisfied 
that  we  did  not  rest  our  whole  claim  on  the  right  to  shut  uj)  Behring 
Sea,  and  then  rest  our  right  to  shut  up  Behring  Sea  upon  the  former 
usage  of  Eussia.  We  have  declined  both  these  i)ropositions.  We  do 
not  claim,  as  you  have  long  since  perceived,  to  shut  up  Behring  Sea. 
We  do  not  claim  that  Russia  ever  claimed  the  right  to  shut  up  Behring 
Sea;  n<;veitlie]ess,  Sir,  in  res])e(;t  to  what  Ilussia  did  claim,  I  shall, 
biietly  1  hoi)e,  invite  your  attention  this  morning. 

There  is  no  human  light  of  j)roperty,  1  rcsjx'clfnlly  suggest,  direct  or 
indirect, — which  is  not  influenced,  controlled  and  ultiniatcly  determined 
by  what  is  called  piescri[)tion,  occnpation  and  the  flight  of  time.  How 
far  that  applies  between  nations  I  shall  consider  jjrescntly.  1  state  now 
the  general  j)rincipleH  of  nitinicipal  law,  and  a  principUi  which  finds  its 
analogy,  as  far  as  it  is  possible  to  find  it  in  international  law.  It  has 
been  ehxpuMitly  said  by  a  countryman  of  my  leanuMl  friend  the  Attor- 
ney Geneial,  whose  countrymen  have  said  so  many  elociuent  things, 
that  in  the  i)olicy  of  tlu',  law  the  hour  glass  which  Time  is  represented 
as  holding  in  his  left  hand,  takes  the  i»lace  of  the  memorials  and  the 
evidence  that  the  scythe  which  he  cairies  in  his  right  sweeps  away. 
It  is  a  ligiuative,  still  it  is  an  exact  statement,  in  my  apj)rehension,  of 
the  foundation  and  the  resnlt  of  this  jxilicy  of  the  law;  and,  theie- 
fore,  altiiongh  in  this  instance  we  have,  expressly  discdaimed  rejxtsing 
the  title  of  the  I'nited  States  on  the  former  occnpation  and  claims  of 
Russia,  althongh  we  have  preferred  to  icst  it  upon  the  stronger,  the 
more  equitable,  the  clearer  gronnds  that,  as  it  se(Mns  to  us,  it  stands 
ui)Oii  in  their  own  ri;^ht,  and  iu)t  in  any  derivative  right,  it  is  neverthe- 
less true  that  the  position  they  takedciives  the  strongest  corro))oration, 
confirmation  and  support  from  the  previous  history  of  this  subject,  and 
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tlie  occupatiou  of  this  property  and  this  industry  by  our  predecessor 
whose  title  we  have  derived.  That  is  the  ])lace  that,  in  our  estimation, 
these  questions  take;  that  is  the  purix)se  for  which  a  decision  of  them 
was  desired — required,  if  you  please — from  this  Tribunal,  and  the  only 
purpose. 

I  need  not  say  in  completing  the  statement  of  this  general  principle, 
w^hat  all  lawyers  understand,  that  while  the  effect  of  prescription,  of 
possession,  of  occupation  is  in  due  time  to  create  titles,  to  ripen  into 
titles,  so  that  the  greater  part  of  the  property  of  this  world  to-day 
undoubtedly  reposes  in  its  last  resort  npon  that  principle — yet  the  pos- 
session short  of  that,  if  it  has  been  of  any  considerable  duration,  if  it 
has  been  under  the  jiroper  circumstances  and  the  proper  claim,  is 
regarded  in  all  Courts  of  Justice  as  strengthening,  and  confirming  titles. 
We  have  the  familiar  principle  of  Courts  of  Equity  in  resjiect  to  the 
oi)eration  of  time  short  of  any  Statute  of  Limitations,  short  of  any  abso- 
lute prescription  which  makes  a  title — the  lapse  of  time,  the  acquies- 
cence, the  omission  to  assert  claims — as  turning  the  scale  upon  doubtful 
questions  of  fact.  Many  a  case  which,  npon  the  elements  of  its  precise 
right  as  between  the  parties  as  it  stands,  might  be  questionable  and 
doubtful,  is  set  at  rest  by  the  consideration  of  the  passage  of  time,  long 
enough  not  to  form  an  absolute  legal  bar,  but  to  characterize  the  claim 
to  such  an  extent  as  to  turn  the  scale.  Kow  as  to  these  questions  there 
are  four  in  the  Treaty  which  I  shall  refer  to  briefly.    The  first  is : 

What  exclusive  jurisdiction  Id  tlie  sea  now  known  as  the  Behring's  Sea,  and  what 
exclusive  rights  in  the  seal  fisheries  therein,  did  Russia  assert  and  exercise  prior  and 
up  to  the  time  of  the  cession  of  Alaska  to  the  United  States? 

Now  I  need  not  say,  that  the  only  sense  and  purport  of  that  question 
in  its  place  on  this  subject  is  in  reference  to  the  seal  fishery.  The 
question  is  not  made  here  of  the  right  of  exclusive  jurisdiction  over 
the  sea,  but  the  main  purport  of  the  question  is,  what  exclusive 
rights  in  the  seal  fishery  did  Russia  assert  and  exercise?  And  that 
will  be  made  jdain  enough  by  supposing  for  the  moment,  that  Russia 
did  not  assume  for  herself  an  exchisiv^e  right  over  the  seal  fishery, 
but  did  assert  certain  exclusive  rights  in  the  sea,  not  comprehending 
the  fishery;  it  would  be  manifest  that  would  have  no  effect  at  all 
upon  the  determination  of  this  case.  And  on  the  other  hand,  suppose 
it  is  found  by  the  Tribunal,  as  it  seems  to  me  it  must  be  found,  that 
exclusive  rights  to  this  seal  fishery  were  asserted  and  maintained  from 
the  original  occupation  of  the  Islands  down  to  the  cession  to  the  United 
States  in  1807,  then  of  what  consequence  does  it  become  to  the  decision 
of  this  case,  wiiat  rights  Russia  did  or  did  not  assert  as  to  the  whale 
fishery,  or  to  any  other  interest  or  right  in  the  Behring  Sea?  It  is 
plain,  therefore,  that  this  question  is  to  be  read  under  the  contention  of 
this  case,  in  as  much  as  there  is  no  contention  of  the  right  of  mare 
clansvm,  what  exclusive  right  in  the  seal  fishery  did  Russia  assert  and 
exercise  down  to  this  time,  and  it  is  only  in  that  connexion  that  I  shall 
consider  it. 

The  President. — I  believe  what  you  have  Jfust  stated  is  quite  con- 
firmed by  the  leading  phrase  of  Article  VI: 

"In  deciding  the  matters  submitted  to  the  Arbitrators",  we  are  not 
to  construe  tlie  five  following  questions  in  any  other  i)urport  than  that 
which  is  a  matter  submitted  to  us. 

Mr.  Phelps. — That  is  a  very  pertinent  suggestion.  Sir,  and  it  makes 
clear  what  I  was  contending  for,  that  these  questions  are  submitted  to 
the  Arbitrators  only  for  the  purpose  of  determining  the  principal  ques- 
tions in  the  case. 
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Question  2  is  in  other  words  this  question. 

How  far  were  the  claims  of  Russia  affected  by  the  Treaties  of  1824  and  1825? 

That  is  the  second  question,  because  Great  Britain  and  the  United 
States  recognized  the  chiims  of  Kussia  just  as  far  as  they  were  included 
iu  that  Treaty,  and  no  further.  Just  so  far  as  the  original  claims  of 
Eussia  were  taken  back,  diminished,  modified,  altered  by  the  Treaties 
of  1824  and  1825,  so  far  those  countries  declined  to  recognize  what 
Russia  had  previously  asserted.  Just  so  far,  on  the  other  hand  as  by 
the  provisions  of  those  Treaties  the  original  pretensions  of  Eussia  were 
left  undisturbed,  just  so  far  both  those  countries  recognized  aud  acceded 
to  it.  Nothiug  can  be  plainer  than  that.  So  that  the  actual  reading 
of  Question  ]S^°  2  is  what  I  have  stated— how  far  were  the  original 
claims  of  Eussia  in  res])ect  to  these  seal  fisheries  withdrawn  or  modi- 
fied by  the  Treaties  of  1824  and  1825  2 

Then  the  third  question— aud  I  go  through  with  these  in  order  to 
make  clear  what  I  desire  to  say,  that  all  these  four  questions  resolve 
themselves  into  a  very  simple  enquiry,  as  far  as  the  purpose  of  this 
case  is  concerned,  which  is,  whether  the  body  of  water  now  known  as 
Behring  Sea  was  included  iu  the  phrase  "Pacific  Ocean"  as  used  in 
the  Treaty  of  1825.  That  is  the  same  question  that  I  just  stated,  over 
again,  in  a  different  form  and  having  reference  to  some  of  the  actual 
contentions  in  the  negotiation.     Questions  states  over  again  Question  2. 

How  far  were  the  pretensions  of  Eussia  withdrawn,  or  modified,  and 
how  far  were  they  acceded  to?  The  controlling  enquiry,  putting  it  in 
other  words,  aud  coming  to  the  actual  terms  of  the  negotiation,  is,  was 
Behring  Sea  included  or  was  it  not?  If  it  was  included,  then  it  is  not 
to  be  denied  that  Eussia's  origiual  pretensions  were  more  or  less  con- 
siderably modified.  If  it  was  not  included,  then  it  is  plain  that  auy 
original  assertion  of  Eussia  on  the  subject  of  this  seal  fishery  uever 
was  affected  at  all  by  anytliing  that  took  place  between  the  countries, 
and  I  respectfully  submit  that  this  conclusion  will  be  found  to  be  inevi- 
table. 

The  fourth  question,  as  to  whether  the  rights  of  Eussia  as  to  jurisdic- 
tion passed  to  the  United  States,  is  no  question,  because  both  parties 
concur  that,  whatever  lights  Eussia  had,  passed  to  us  by  the  Cession. 
That  would  be  very  ])lain  without  admission;  but  it  has  been  admitted 
by  Lord  Salisbury,  and  has  been  admitted  by  my  learned  friends.  We 
are  not  at  jssue  about  the  fourth  (luestion,  but  the  question  is  "What 
rights  did  liussia  jxisscss?"  ami  that  de])cn(ls  first  on  the  claims  she 
liad  asscited  originally  and  tnaintained  by  her  ])oss('ssi()n,  secondly, 
u[)on  the  (iu('sti«»n  how  lar,  if  at  all,  were  those  claims  allccted  by  the 
remonstrances  of  (Jrcat  iSiitian  and  the,  IJniled  S(:i(es  and  the  Jiiodifi- 
cation,  if  theie  is  a  modilication,  that  is  contained  iu  the  Treaties  of 
1824  and  1825. 

Tiicni  you  see,  if  I  am  correct  in  what  a|)|)earsto  me  very  plain,  when 
we  come  to  analyse  those  cjuestions  and  t<j  deal  with  them  in  the  light 
of  the  controversy  in  this  case  and  the;  great  question  that  has  to  be 
decided,  you  must  state  these,  qimstions  agiiin  in  another  Ibrm,  and 
still  they  renuiin  the  same  in  <',neet.  Did  or  dul  not  Kussia  throw  opcju 
to  (ireat  Britain  and  to  the  United  States,  by  the,  operation  of  these 
Treaties,  the  right  to  this  seal  industry  and  pursuit  which  she  had 
formerly  j)ossessed?  I'ecause  it  is  not  open  to  (piestion  tliat  these 
Islands  were  discovered  by  liussia,  a  discovery,  as  you  will  remember, 
upon  a  voyjige  that  was  undertaken,  or  rather  tlie  last  of  a  succession 
ofvoynges  that  were  undertaken   for  the  [)urjiosc  of  discovering  the 
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borne  of  the  seals.  It  was  observed  by  navigators  and  by  those  who 
bad  given  some  attention  to  it  tliat  there  ninst  be  soinewliere  in  that 
region  of  the  world  a  breeding  ground  wbencetbe  seals  came;  and  yon 
will  remember  from  tbe  correspondence  that  has  been  read,  that  it  is  in 
consequence  of  that  idea  that  the  voyage  was  undertaken,  which 
resulted  in  the  discovery  of  the  Pribilof  Islands.  Then  it  will  be  borne 
in  mind  that  from  that  time,  or  soon  after,  before  or  about  tbe  beginning 
of  tbe  present  century  tbe  business  of  taking  the  seals  was  pursued  by 
Eussia  through  the  liussian  American  Company,  which  was  first  char- 
tered in  1799  with  very  large  powers,  excluding  foreigners,  excluding 
all  Kussian  subjects  except  the  grantees  or  lessees,  whatever  you  choose 
to  call  them,  of  the  Russian  Government.  It  was  pursued  not  intelli- 
gently, because  the  subject  was  then  unstudied;  but  still  it  was  ])ur- 
sned,  and  we  shall  see  in  another  connection  with  what  results,  from  the 
time  of  the  original  discovery  down  to  about  tbe  year  1847,  when  the 
present  method  by  designation  and  killing  only  the  yonng  males  was 
entered  upon. 

The  Ukase  of  1821  was  the  very  first  occasion  on  which  any  ques- 
tion arose,  either  by  any  attempt  by  private  individuals  to  go  there  and 
participate  in  this  business,  or  by  any  assertion  on  tbe  part  of  any  nation 
of  any  right  in  Bebring  Sea.  Down  to  the  Ukase  of  1821  the  possession 
of  Knssia  bad  been  absolutely  unbroken;  a  possession  under  a  claim  of 
exclusive  right,  a  possession  enforced  by  its  laws,  its  Government,  its 
authority;  a  possession  with  which  nobody  in  the  world  undertook  to 
interfere. 

The  case  is  therefore  very  plain  till  you  come  down  to  the  Ukase  of 
1821,  because  there  is  no  conflicting  evidence.  Then  the  Ukase  of  1821 
was  put  forth,  which  was  ill-advised  in  its  phraseology,  beyond  ques- 
tion. Tbe  Emperor  was  made  to  assert  what  he  did  not  mean  to  assert, 
and  it  is  beyond  question  that  the  document  in  its  legal  and  actual 
effect,  when  it  was  applied  to  the  region  to  which  it  had  reference,  did 
have  an  effect  by  its  terms  much  beyond  what  it  was  either  tbe  neces- 
sity of  Russia  or  its  intention  to  assert.  That  brought  out  a  remon- 
strance from  both  countries,  and  that  remonstrance  resulted  in  a  nego- 
tiation in  which  the  subject  gradually  grew  less  and  less  clear,  as  is 
very  apt  to  be  the  case  in  diplomatic  correspondence.  What  seems  to 
us,  in  tbe  light  in  which  we  look  back  upon  tbis,  as  a  very  simple 
proposition,  gradually  became  more  and  more  obscure  as  these  formal 
letters  passed  between  tbe  jiarties;  but,  at  last,  we  have  an  exit  out  of 
all  tbis,  because  tbe  parties  ultimately  came  together;  they  came  to  a 
conclusion  that  was  satisfactory  to  tbe  three  parties,  and  has  remained 
uiulisturbed  ever  since,  without  any  question  that  we  hear  of  between 
eitlier  of  these  three  nations  down  to  the  time  wlien  pelagic  sealing  was 
begun  by  tbe  Canadians.  Tbe  settlement  of  the  matter  that  is  found 
in  those  Treaties  w^as,  therefore,  not  only  satisfactory  then,  but  it  has 
remained  satisfactory  ever  since,  till  it  is  brought  into  consideration  in 
this  present  connection. 

I  need  not  detain  you  by  referring  to  those  passages  which  have 
already  been  read,  illustrating  what  I  have  said  about  the  claims  of 
Russia.  You  will  remember  the  terms  of  the  Ukase  of  1799,  under 
which  tbe  Russian  American  Com])any  was  chartered.  Perhaps  a  few 
words  will  dlustrate  better  what  I  say,  and  recall  to  your  minds  what  I 
mean.  The  first,  second,  third,  fourth  and  tenth  Articles  in  tbe  Char- 
ter of  1799,  which  will  be  found  iu  the  first  volume  of  the  American 
Appendix,  pages  14  and  15,  are  those  to  which  I  refer;  and  it  will  be 
seen  by  reading  them  that  the  right  asserted  by  Russia  then,  iu  the  origin. 
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of  this  business,  to  this  industry  and  to  all  industries  there,  was  an  exclu- 
sive right,  and  that  in  the  strongest  terms  the  right  was  conveyed  to  the 
Russian  American  Company  to  the  exclusion  of  all  others,  and  very 
large  and  stringent  powers  were  conferred  upon  them  for  the  purpose 
of  enabling  them  to  maiutain  it.  The  language  of  the  Ukase  has  like- 
wise become  familiar  to  the  Tribunal.  In  ISi'l  the  exclusive  claim  is 
there  re-asserted,  and  it  is  in  terms  said  that  the  Hussian  American 
Company  have  these  industries,  or  opportunities  and  facilities  of  hunt- 
ing and  tishing,  to  the  exclusion  of  all  others.  So  that  there  cannot  be 
a  question  that  down  to  and  including  the  Ukase  of  1821  in  the  first 
place  the  right  asserted  was  an  exclusive  right;  in  the  second  place, 
that  right  was  neither  challenged  nor  interfered  with  by  anybody  in 
the  world,  either  nation  or  individual. 

Now,  pausing  there,  in  illustration  of  what  I  have  said  about  the  lan- 
guage of  the  Ukase  of  1821,  I  refer  to  a  letter  from  Mr.  Middleton,  I 
believe  it  was,  or  it  might  have  been  from  the  British  Minister  at  St. 
Petersburg  (in  which  he  s])eaks  of  this  Ukase  of  1821,  and  says  the  same 
thing), — 1  do  not  quote  his  very  words,  but  he  says  this  was  probably 
surreptitiouslii  obtained  from  the  Emperor;  and  that  the  language  car- 
ried an  asseition  which  it  was  not  the  intention  of  the  Government 
really  to  make:  that  it  was  drawn  up  (that  is  what  he  intimates  by  the 
word  -'surreptitiously'')  and  the  signature  obtained  to  it,  without  it 
being  perceived  by  the  Emperor  or  his  immediate  advisers  to  go  much 
further  than  the  language  went,  than  it  had  any  occasion  to  go,  or 
than  he  could  maintain  himself  against  the  other  nations  of  the  world 
in  going. 

Let  us  suppose  that  the  Ukase  of  1821  had  been  simply  a  claim  to 
the  exclusive  use  of  the  seals  in  Behring  Sea.  Suppose  instead  of  say- 
ing that  no  shi])  will  be  permitted  to  come  within  100  Italian  miles  of 
the  coast,  which  if  literally  construed  shuts  up  the  Sea  altogether 
because  no  ship  could  get  in  or  being  in  could  get  out  again, — instead 
of  using  language  which  when  it  came  to  be  ai)plied  to  the  very  imper- 
fectly known  country  at  that  tinu^  really  amounted  to  a  shutting  of  it 
up  at  the  north  and  at  the  south,  the  Ukase  had  simply  asserted  the 
right  of  liussia  to  the  exclusive  ])roperty  in  the  seals  on  the  Pribiloft' 
Ishinds,  had,  in  other  words,  asserted  Just  what  we  assert  today  for  the 
United  States;  would  that  liav(!  been  challenged  by  (ireat  Britain  or 
by  the  United  States?  Go  back  to  the  correspondence  which  has  been 
b«'tore  you,  and  see  what  were  the  objects  of  the  United  States,  and  see 
what  were  tlie  ohjeitts  of  Great  Britain;  and  see  what  were  the  inter- 
ests, the  <;laims,  the  su|)])osed  rights  of  those  countries;  and  in  the 
light  of  all  that  was  said  on  this  sul)iect  as  well  as  in  the  still  more 
striking  and  (tonclusive  light  of  tin;  'I'reaties  themselves, en(iuire  whether 
if  linssia  in  the,  I'kase  1821  had  simply  put  forth  in  regard  to  the  seals 
ill  Uehring  Sea  wliat  we  claim  to  day,  the  ])roi)erty  right  which  entitles 
us  to  j)rotect  them  iigaiiist  extermination  by  foreigners,  it  would  have 
been  challenged  on  either  side. 

There  is  nothing  in  the  whole  case  that  is  more  phiin  tii;ni  tiiat;  and 
the  more  car«!fnlly  tlie  diplomatic;  correspondence ol  tiie  three  nations  is 
H(;iiitini/,cd,  tiie  more  clearly  it  comes  out  that,  if  that  ha<l  been  all, 
nobody  would  have  objected,  in  the  first  pla<;e,  they  had  no  wish 
and  no  interest  to  object;  ;ind,  in  the  second  i)liice,  it  would  not  have 
occiined  to  them,  if  we  may  Judge  from  an>  thing  they  said,  that  they 
hiid  a  right  to  dispute  ;i  chiim  of  that  cliaracter. 

When  liussia  put  forth  this,  she  ('lainicd  down  to  the  olst  (legrc(!  of 
north  latilnde.  almost  the  entire  part  of  what  is  now  British  America, 
u  s,  PT  XV 10 
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and  then  on  down  to  45°  50'  on  the  Asiatic  side,  still  lower.  But  this  was 
not  only  a  claim  virtually  to  shut  up  Behiiiig  Sea,  that  is  in  its  results, 
(though  the  lUissians  themselves  said  they  did  not  claim  any  such  thing 
as  that,)  but  it  was  a  claim  which  included  down  to  a  point  which  the 
British  Government  could  not  concede  without  giving  away  their  terri- 
tory, and  which  the  United  States  Government  as  it  then  claimed  the 
line,  could  not  give  away,  because  you  will  remember  that  until  in  1846 
the  line  between  Great  Britain  and  the  United  States  was  adjusted 
where  it  is  now,  the  American  claim  was  considerably  further  to  the 
north  than  it  was  ultimately  settled,  by  a  wise  and  friendly  compromise 
between  the  two  nations. 

The  only  importance  of  it  now  is  as  bearing  on  the  quarrel  of  1821. 
When  Kussia  made  this  assertion  it  not  only  took  what  the  British 
claimed  as  their  territory,  but  would  have  included  what  the  United 
States  then  claimed  as  their  territory,  not  as  it  is  now  adjusted  by  the 
boundary  line,  but  as  was  then  claimed.  Therefore  you  see — and  that  is 
the  only  importance  of  it,  on  both  these  grounds  a  challenge  by  these 
two  nations  to  the  language  of  the  Ukase  of  1821  and  to  the  boundary 
which  it  extended  was  inevitable,  and  immediately  took  place;  and 
the  only  consequence  now  is  whether  it  went  far  enough  to  cover  the 
fur-seal  industry  which  we  are  concerned  with.  If  it  did,  then  it  has  a 
material  bearing;  it  it  did  not,  it  left  undisturbed  the  rights  which,  as 
I  pointed  out,  Russia  had  held  without  dispute  down  to  that  time. 

Then  the  question  comes  to  this — whether  or  not  by  those  Treaties 
was  surrendered  to  these  Governments  or  either  of  them  by  liussiaany 
part  of  her  claim  to  the  fur-seal  business,  or  fishery  as  it  was  called.  If 
she  did,  then  she  modifled  this  claim  of  exclusive  possession  that  down 
to  that  time  she  had  maintained.  If  she  did  not,  then  that  claim 
remained  undisturbed  down  to  the  time  of  the  cession  in  1867.  In  the 
first  place,  what  is  that  which  it  is  now  proposed  to  be  inferred  Russia 
surrendered?  AVhat  is  it  that  it  is  now  claimed  she  virtually  gave  up 
without  being  asked — because  you  will  see  from  the  correspondence 
that  no  such  claim  was  set  up  either  on  the  part  of  Great  Britain  or  the 
United  States — what  is  it  that  she  gave  away  under  this  Treaty  which 
she  had  held,  I  repeat,  without  dispute  down  to  that  time?  Pressed 
with  that  enquiry,  and  seeing  at  the  threshold  that  it  is  a  very  grave 
proposal  to  establish  that  she  gave  away  all  this  industry,  my  learned 
friends  have  remarked  that  it  was  not  regarded  as  of  any  substantial 
value;  that  down  to  the  time  of  the  purchase,  the  fur-sealing  business 
was  not  thought  much  of. 

That  it  was  not  thought  anything  of  by  Great  Britain  and  the  United 
States  will  be  i)lain  enough  when  you  refer  to  the  correspondence. 
But  what  was  it  to  Russia?  Up  to  the  date  of  the  negotiation  of  those 
Treaties  over  3,000,000  skins  of  the  fur  seal  had  been  taken  by  Russia 
out  of  the  Behring  Sea  from  the  herd  that  frequent  the  Pribilof  Islands, 
more  than  has  been  taken  ever  since  by  the  United  States.  In  the 
speech  of  Mr.  Sumner  in  1867,  which  has  been  introduced  into  the  Brit- 
ish Case  with  high  commendations  of  its  authority,  vol.  1,  page  79,  you 
will  find  it  stated  that  from  1787,  the  year  after  the  Islands  were  dis- 
covered till  1817,  which  was  seven  years  before  the  first  Treaty  and 
eight  before  the  second,  2,500,000  seal  skins  had  been  taken,  be.sides 
700,000  thrown  into  the  sea  because  they  were  badly  cured  and  did  not 
pay  to  send  to  market.  Therefore  the  statement  of  3,000,00  is  under 
rather  than  above,  because  adding  the  700,000  to  the  2,500,000  taken 
down  to  1817,  there  were  over  3,000,000  down  to  1817  and  then  there 
were  seven  years  afterwards.    In  the  United  States  Case,  vol.  1,  page 
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261,  tbese  facts  are  confirmed  by  Mr.  Byrne  and  by  Veiiianiinofif,  and  by 
Lutjens,  and  by  other  authorities,  and  that  is  at  pages  I'JG  and  104, 

The  profits  of  the  Russian-American  Company  up  to  1821,  when  the 
Ukase  was  issued,  had  been  30  per  cent  on  its  capital,  and  in  the  sec- 
ond period  of  its  lease  following  1821,  it  was  55  per  cent.  You  will  find 
those  figures  in  the  United  States  Case,  vol.  1,  page  206,  and  at  the 
time  of  the  negotiadou  of  these  Treaties,  the  sea  otter  had  almost 
entirely  disappeared  and  the  fur-seal  product  was  the  chief  source  of 
its  industry. 

It  is  that  business  which  we  are  asked  to  infer  was  conceded — thrown 
open  to  the  world,  or  to  these  countries,  which  constituted  the  world  so 
far  as  that  subject  was  then  concerned — it  is  that  business  and  that 
proi)erty  which  we  are  invited  to  believe  was  given  away  by  Russia, 
when,  as  you  perceive  by  the  correspondence,  no  such  demand  was 
made,  and  the  subject  of  the  fur-seal  does  not  appear  in  the  entire  lim- 
its of  the  correspondence. 

Senator  Mo  kg  ax. — Are  those  facts  disputed  about  the  number  of 
seals  taken  by  Russia  in  that  period? 

Mr.  Phelps. — I  do  not  understand  them  to  be  disputed,  because  we 
have  given  in  our  case — in  the  Appendix — the  reference  I  have  just 
made.  But  they  are  the  evidence  on  tlie  side  of  Great  Britain,  and  I 
am  aware  of  no  evidence  to  the  contrary.  Tliat  is  the  condition  of 
things  in  which  we  ai)i>roach  the  question  of  the  construction  of  the 
Treaties  tliat  follovrcd  the  Ukase  of  1821. 

Now  referring  to  this  corresponden(;e — some  confusion  in  my  judgment 
has  been  thrown  upon  this  branch  of  the  case,  by  trying  to  consider  the 
negotiation  between  (ireat  Britain  and  Russia,  and  the  negotiation 
between  America  and  Russia  at  the  same  time; — they  were  entirely  sep- 
arate as  you  will  remember. 

Tlie  American  negotiation  was  first;  it  resulted  in  the  Treaty  of  1824. 
Tlie  British  negotiation  was  subsequent — not  subsequent  to  1824,  but 
subscfjuent  to  the  American  negotiation — and  related  to  the  Treaty  of 
1825.  To  undeistaiid  what  the  parties  did  we  must  take  it  in  the  order 
of  time  and  consider  these  negotiations  separately.  Let  us  find  out  in 
the  first  place  what  Russia  and  America  did,  and  then  we  shall  be  a 
long  way  towaids  determining  what  (Ireat  Ihitain  and  Russia  did.  I 
conline  myself,  therefore,  in  the  first  ])lace  to  the  negotiation  between 
the  fJnited  States  and  liussia.  and  lea\e  (Ireat  Mrirain  (juite  out  of  the 
en(|uiry  for  the  present  moment.  What  did  Mr.  Adams  object  to  in  the 
fiist  jjlace  in  his  veiy  liist  letter  to  Mr.  de  Poletica,  the  Russian  Minis- 
ter, wlien  the  language,  of  the  (Jkasc  of  1821  was  brought  t()  his  atten- 
tion. On  page  1.''.2  of  the  Ist.  (Inite<l  Slates  AjJixiudix  vou  will  see 
this  first  letter  <lated  I-'ebruary  25th  1822: 

I  am  ilinictcd  by  the  I'roHidont  of  tlio  United  Statos  to  inform  yon  tliat  ho  has  seen 
with  HnrpriHC!  in  thin  i-dict  tho  aBHorfion  of  a  territorial  claim  on"  the  ]iart  of  KiisHia, 
ext^rndiiij,'  to  tlio  lilty  (irst  dc^jrec  of  nortli  laIitnd<^  nti  Mils  ((nitiiMMil .  and  a  r<';;Mla- 
tion  intcrdictiM^  to  all  (•<iinrmTcial  vckhcIs  ni  her  than  Ikiissiaii,  niion  llm  jicnalty  of 
BeiznrcH  and  irmitisration  tlio  ajijiroach  n])on  tins  hi^cli  HcaH  w  illiin  100  Italian  niilcH  of 
thoHliornH  to  wjiicii  that  r.laini  in  made  to  apply.  'I'Imi  rolationK  of  tli(»  llnitod  Slates 
with  his  Imperial  .MajiHly  have*  always  hicn  of  tin- mkihI  IVieiidly  charactor;  and  it  is 
tho  oanieMt  d(!4ire  ol   this  (Jovernment  to  pieserve  them  in  that  ntale. 

It  wa.H  oxjieele<l,  heforo  any  act  wjiieji  Hhould  deline  the  lioiindary  hotweon  t.lio tor- 
ritorieH  of  the  United  Sfat.et*  and  WuHHia  on  tluH  (;ont  inent.  that  the  sanu*  wtmld  have 
been  arranged  by  treaty  between  tho  parties.  To  excludo  tlio  vesxelH  of  our  eitizena 
from  tho  Hhorr-,  heyond  thr-  ordinary  distance  to  which  tho  territorial  .juriHdiclion 
extends,  has  excited  still  jjreater  Hnrprise. 

This  ordinance  affects  ho  deeply  the  rij:hts  of  the  I'liited  States  and  of  their  citi- 
zrns  that  I  am  instrncted  to  ini|iiire  whelluir  yon  are  aniliori/cd  to  >;i\  e  c\)ilaiia(  ions 
of  the  ;jronnds  of  ri^lit  upon  iirinc-iides  Kcmirally  recoj;ni/cd  by  the  laws  and  usayoa 
of  nations  wliicli  can  warrant  tho  claims  and  reyulatious  contaimd  in  it. 
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Now,  Sir,  there  is  stated,  in  tlie  first  place,  in  the  very  (dear  lanj?uage 
of  Mr.  Adams,  the  Minister  of  the  United  States,  exactly  what  it  was 
that  the  United  States  complained  of  in  the  Ukase  of  1821 ;  and  pardon 
me  for  pointing  this  ont  on  the  map  with  a  little  particularity,  because 
it  is  the  statement  of  the  controversy  which  you  do  not  find  modified; 
you  find  it  talked  about,  discussed  and  rediscussed,  and  as  I  said  made 
perhaps  more  obscure  in  the  course  of  the  diplomatic  correspondence. 
He  says  Russia  by  the  Ukase  has  claimed  down  to  the  51st  degree  of 
north  latitude,  thus  fixing  arbitrarily  a  boundary  between  llussia  and 
the  United  States  which  had  never  been  agreed  ui)on  by  treaty,  in  this 
new  and  comparatively  undiscovered  country  that  was  principally  unoc- 
cupied. He  says:  You  have  asserted  without  any  agreement,  as  a 
boundary,  that  which  we  cannot  agree  to;  and  then  what?  You  have 
excluded  the  Government  of  the  United  States  and  its  citizens  from 
resorting  to  the  shores  afiected  within  100  miles,  and  therefore  you  have 
interfered  with  our  rights. 

Now  is  it  not  clear  in  this  case  that  at  that  time  no  United  States 
vessel  had  ever  gone  into  the  Behring  Sea  or  gone  up  there  [Indicating 
on  the  plan]  ?  They  had  no  settlements ;  they  had  no  trade,  but  they  had 
a  trade  that  had  begun  to  be  important  as  you  will  remember  from  the 
evidence  along  this  shore  [Indicating  on  the  map].  What  did  Mr. 
Adams  mean  when  he  said  that  the  rights  of  the  United  States  were 
afiected  by  exclusion  from  the  shores,  in  the  language  I  have  just  read? 
Did  he  mean  that  they  were  excluding  the  United  States  from  taking 
fur-seals  in  the  Pribilof  Islands,  or  in  Behring  Sea?  There  is  no  sug- 
gestion of  such  a  thing. 

What  is  the  reply  of  Mr.  de  Poletica  to  that.  It  will  be  found  in  the 
following  passage: 

I  shall  be  more  succinct,  Sir,  in  the  exposition  of  the  motives  which  determined 
the  Imperial  Government  to  prohibit  foreign  vessels  from  approaching  the  northwest 
coast  of  America  belonging  to  Russia  within  the  distance  of  at  least  100  Italian  miles. 
This  measure,  however  severe  it  may  at  tirst  appear,  is,  after  all,  but  a  measure  of 
prevention.  It  is  exclusively  directed  against  the  culpable  enterprises  of  foreign 
adventurers,  who,  not  content  with  exercising  upon  the  coast  above  mentioned  an 
illicit  trade  very  prejudicial  to  the  rights  reserved  entirely  to  the  Russian-American 
Company,  take  upon  them  besides  to  furnish  arms  and  ammunition  to  the  natives  in 
the  Russian  possessions  in  America,  exciting  them  likewise  in  every  manner  to  resist 
and  revolt  against  the  authorities  there  established. 

The  American  (iovernment  doubtless  recollects  the  irregular  conduct  of"  these 
adventurers,  the  majority  of  whom  was  comjiosed  of  American  citizens. 

Has  been  the  object  of  the  most  pressing  remonstrances  on  the  part  of  Russia  to 
the  Federal  Government  from  the  time  that  Diplomatic  Missions  were  organized 
between  the  countries. 

Is  it  pretended  there  was  ever  a  remonstrance  from  Eussia  to  the 
interference  of  the  United  States  vessels  in  Behring  Sea? 
Then  the  letter  continues: 

These  remonstrances,  repeated  at  different  times,  remain  constantly  without  eifect. 

Then  it  says : 

The  Imperial  Government  saw  itself  under  the  necessity  of  having  recourse  to  the 
means  of  coercion,  and  of  measuring  the  rigor  according  to  the  inveterate  character 
of  the  evil  to  which  it  wished  to  put  a  stop. 

In  other  words,  this  is  what  the  Eussian  Minister  says,  if  you  inter- 
pret it  by  the  language  that  is  put  into  his  mouth  now:  "The  object  of 
this  provision  in  the  Ukase  of  1821  is  to  put  a  stop  to  depredations  in 
Behring  Sea  which  have  become  injurious,  although  nobody  has  ever 
attenuated  to  enter  the  sea  at  all."  He  would  contradict  himself,  in  the 
language  that  he  utters,  if  you  attribute  that  language  to  the  interior 
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of  Behriug  Sea,  rather  than  to  the  real  Korth-west  coast.  He  says  he 
must  request  the  Secretary  to  consider  that  the  ordinary  conditions  of 
a  shut  sea  attend  the  case,  and  that  the  Russian  Government  might  well 
have  claimed  it,  but  he  says: 

But  it  preferred  only  asserting  its  essential  rights  -withont  taking  any  advantage  of 
localities. 

Now  what  is  I\Ir.  Adams'  reply  to  that  ?  It  will  be  found  on  page  134. 
Of  course,  I  do  not  read  it  all. 

This  pretension. 

having  recited  what  I  have  just  quoted  from  M.  Poletica. 

Is  to  be  considered  not  only  with  reference  to  the  (jiiestiou  of  territorial  right, 
but  also  to  that  prohibition  to  the  vessels  of  other  nations,  including  those  of  the 
United  States,  to  approach  within  100  Italian  miles  of  the  coasts.  From  the  period 
of  the  existence  of  the  United  States,  as  an  independent  nation,  their  vessels  have 
freely  navigated  those  seas,  and  the  right  to  navigate  them  is  a  part  of  that  inde- 
pendence. 

Then  further  down  he  says: 

The  right  of  the  citizens  of  the  United  States  to  hold  commerce  with  the  aborig- 
inal Natives  of  the  north  west  coast  of  America  without  the  territorial  jurisdiction 
of  other  nations  even  in  arms  and  munitions  of  war,  is  as  clear  and  indisputable  as 
that  of  navigating  the  sens.  Tliat  right  lias  never  been  exercised  in  a  spirit  unfriendly 
to  Russia;  and  altliough  general  complaints  have  occasionally  been  made  on  the 
subject  of  this  coiuuicice  by  your  predecessors  no  specific  ground  of  charge  has  ever 
been  alleged  by  tliem  of  any  transaction  in  it  which  the  United  States  were,  by  the 
ordinary  laws  and  usages  of  nations,  bound  either  to  restrain  or  to  punish. 

Now  is  it  possible  to  doubt  what  those  gentlemen  were  talking  about 
in  such  language  as  that?  What  locality  did  they  refer  to.  Did  they 
refer  to  a  locality  which  \he  United  States  vessels  had  never  invaded, 
where  they  had  no  trade,  and  no  business — where  no  remonstrance  ever 
<;ould  have  been  made,  or  did  they  refer  to  the  shore  to  which  alone  such 
hmguage  had  any  sensible  ai)])lication? 

Then  comes  M.  de  Poletica's  reply,  and  this  is  the  last  letter  in  this 
connection  that  I  have  occasion  to  read.     He  says: 

As  to  the  right  claimed  for  the  citizens  of  the  United  States  of  trading  with  the 
natives  of  the  country  of  the  north-west  coast  of  America,  without  the  limits  of  tiio 
Jurisdiction  bebjuging  to  liussia,  the  Ini]ierial  (iovc^riiinent  will  not  certainly  tliink 
of  limiting  it.  and  still  less  of  attacking  it  there.  But  I  cannot  dissemble.  Sir,  that 
this  same  trade  beyiuid  the  .51st  degre(!  will  meet  with  diHieulties  and  inc(Uiven- 
ienccH,  ior  w  liiih  the  American  owners  will  only  have  to  accuse  their  own  ini])rudeuee 
after  thej)ublicity  which  has  ])een  given  to  the  measures  taken. 

Now  what  I  derive  from  this,  Sir,  is  that  in  the  oiigin  of  this  contro- 
ver.sy  between  America  and  (Ireat  ISiilain  wlien  th(^  language  of  the 
I'kase  of  ISlil  was  first  chaHeiiged,  fhe  ehiim  of  the  I'nited  Slates  by 
hmguage  whieli  cannot  l)e  misl;il<en  because  it  was  only  one  subject  that 
il  h;id  application  to  was,  liist:  "  \'ou  have  e.\len(h'(l  your  luumdary 
without  aiitlioiity  to  a  limit  that  we  do  not  agice  to."  Secondly:  ''V<m 
liave  undertaken  to  jmt  a  slop  to  tin-  business  which  the  United  States 
vessels  have  long  been  cairying  on  in  tiadingwilh  nat  i\('s  on  their  coast 
and  to  exclude  us  from  coining  wit  iiin  I  no  miles  of  that  coast,  and  that 
assertion  avo  altogether  deny". 

Now  I  repeat.  Sir,  wliat  I  said  a  little  while  ago:  snp|)ose  all  there 
had  been  in  the  Ukase  of  ISL'I  was:  "we  assert  the  exclusive  right  to 
fur  seals  in  J>ehring  Sea"',  is  there  any  icascui  to  sujjpose  that  what  .Mi-. 
Adams  .said  or  what  he  ever  said  or  what  any  Americtan  has  ever  said 
whocorresj)oiided  on  this  subject — either  that  the  ( Jovernment  had  any 
desire  to  controvert  that  or  any  ])ersoiial  interest  in  coiiv<'rting  it,  or 
that  such  an  assertion  of  right  would  have  been  for  a  moment  dial- 
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lenged?  Yon  will  observe,  Sir — you  have  not  failed  to  observe  I  am 
sure  in  Avliat  has  been  derived  from  this  correspondence — that  the 
iuclusiou  of  the  Behring  Sea  in  the  result  of  this  correspondence  is 
altogether  by  inference;  and — I  am  speaking  now  of  the  American 
negotiation — with  respect  to  the  American  negotiation  the  controversy 
was  entirelj'  in  regard  to  what  is  called  "the  north-western  coast"  in 
this  controversy,  as  it  would  seem  to  be,  in  contradistinction  to  what  I 
have  called  the  "  north-eastern  coast".  The  controversy  was  altogether 
in  regard  to  the  actual  rights  and  occupation  of  the  United  States  on 
the  north  western  coast,  and  the  boundary  line;  and  we  only  bring 
Behring  Sea  into  that  controversy  by  assuming  that  the  general  lan- 
guage which  is  employed  speaking  of  the  the  northwest  coast  tcovld 
inclnde  it — not  that  it  did  include  it  in  the  estimation  of  the  parties, 
because  the  use  they  were  making  of  the  language  shewed  that  it  was 
not  included  at  all. 

This  runs  through  the  correspondence.  I  could  cite  much  more,  if  I 
cared  to  read  over  again,  what  has  been  read;  but  my  eye  now  falls 
upon  the  passage  I  alluded  to  a  little  while  ago.  It  is  in  Mr.  Middle- 
ton's  letter  at  page  13G  of  the  first  volume  of  the  United  States  Appen- 
dix, where  Mr.  Middleton  writes  to  Mr.  Adams  how  this  strong 
language  of  the  Ukase  of  1821  came  to  be  employed.     He  says: 

For  some  time  past  I  began  to  perceive  that  the  provisions  of  the  ITkase  wotild 
not  be  persisted  in.  It  appears  to  have  been  signed  by  the  Emperor  without  suffi- 
cient examination,  and  may  be  fairly  considered  as  having  been  surreptitiously 
obtained.  There  can  be  no  doubt  therefore  that  with  a  little  patience  and  man- 
agement it  will  be  moulded  into  a  less  objectionable  shape. 

You  see  then.  Sir,  in  approaching  this  subject,  first  how  little  prob- 
able it  was  that  Eussia  would  have  readily  given  away  this  valuable 
industry;  secondly,  that  it  was  not  intending  to  give  it  away;  that 
the  United  States  never  had  sought  to  interfere  with  it  in  any  way,  but 
confined  its  remonstrance  to  other  points;  so  that  when  you  come  to 
read  the  article  of  the  Treaty  which  was  very  readily  agreed  on,  the 
longer  this  correspondence  proceeded  the  plainer  it  became  that  it 
was  a  controversy  over  words  and  not  over  rights — that  Kussia  never 
intended  the  full  meaning  of  the  words  of  the  Ukase  of  1821 — it  dis- 
claimed it  from  the  outset;  it  was  oidy  bringing  the  parties  together, 
and  if  it  had  been  done,  as  I  have  said,  directly,  instead  of  through  the 
convolutions  of  a  long  correspondence,  with  the  embarrassments  that 
always  attend  such  correspondence  that  must  be  made  public,  it  would 
have  been  done  even  still  more  readily  than  it  was;  and  when  you 
come  to  the  actual  concurrence  between  Russia  and  the  United  States 
there  really  was  no  difficulty  at  all,  and  all  the  discussion  that  had 
taken  place  was  as  to  the  claims  which  were  made  in  terms,  and  not 
intended  to  be  made  or  to  be  insisted  upon  in  reality. 

Then  comes  this  Treaty.  You,  Sir,  I  am  sure  (whose  diplomatic 
experience  has  suggested  to  you  the  extreme  difficulty  that  attends 
even  the  reducing  to  form  of  a  Treaty  which  has  substantially  been 
agreed  upon),  will  have  been  surprised  to  see  how  easily  this  negoti- 
ation between  Russia  and  the  United  States  resulted  in  the  Treaty  of 
1824 — how  neither  party  gav  e  away  anything  that  it  had  insisted  upon 
in  reality — how  Mr.  Adams,  having  stated  his  objection,  was  met  at 
once  by  the  explanation  from  Russia — "Well,  but  we  never  meant 
that:  we  did  not  mean  to  insist  upon  that;  what  we  meant  was  so  and 
so."  "Well,  so  and  so",  rejoins  Mr.  Adams,  "we  have  no  quarrel 
about:  we  have  made  no  point  about.  This  is  what  we  claim — the 
adjustment  of  the  boundary,  and  that  our  legitimate  trade  on  the  coast 


ORAL    ARGUMENT    OF    HON.  EDWARD    J.  PHELPS.  151 

shall  not  be  interfered  with."  "That,  we  never  intended  to  interfere 
with",  says  Kussia,  and  the  Treaty  of  1824  results,  without  the  least 
con]i)rouiise.  Kussia  gives  away  nothing,  except,  as  Mr.  Middleton 
points  out,  the  unfortunate  phraseology  which  went  a  great  deal  too 
far.  Mr.  Adams  obtained  all  he  claimed.  I  should  modify  that  obser- 
vation by  saying  that  the  only  thing  in  this  Treaty  which  was  any- 
thing else  than  an  explanation,  was  the  provision  that  for  10  years  the 
ships  of  neither  party  shouhl  be  interfered  with  in  certain  trading 
rights  which  are  not  material  to  this  ])oiut. 
Kow  the  Treaty  of  1824  i)roceeds  thus: 

It  is  agreed  that  in  any  part  of  the  Great  Ocean,  commonly  called  the  Pacific 
Ocean,  or  South  Sea,  the  respective  citizens  or  subjects  of  the  Hij^h  Contracting 
Powers  shall  be  neitlier  disturbed  nor  restrained,  either  in  uaviLjation  or  in  tishiniij, 
or  in  the  power  of  resorting  to  the  coasts,  upon  points  wiiich  may  not  already  have 
been  occui>ied,  for  the  pur))08e  of  trading  with  the  natives,  saving  always  the 
restrictions  and  conditions  determined  by  the  following  Articles". 

Senator  Morgan.— That  is  the  4th  Article? 

Mr.  PUELPS. — Xo,  that  is  tlie  1st  Article.    The  4tli  Article  is  this: 

It  is  nevertheless  understood  that  during  a  terra  of  10  years,  counting  from  the 
signature  of  the  jiresent  convention,  the  ships  of  both  Powers,  or  which  bcloTig  to 
their  citizens  or  subjecrts  resi)ectiv(']y,  may  recijirfically  frequent,  without  any  hin- 
drance whatever,  the  interior  seas,  gulfs,  harbors,  and  creeks,  ujion  the  coast  men- 
tioned in  the  preceding  article,  for  the  purpose  of  fishing,  and  trading  with  the 
natives  of  the  conntry. 

Senator  Morgan. — Why  did  they  limit  the  right  of  fishing  and  trad- 
ing with  the  natives  for  a  period  of  10  years,  and  make  it  reciprocal,  if 
tliose  rights  were  surrendered  by  Russia  into  the  hands  of  the  other 
two  Governments? 

Mr.  Phelps. — Because  the  provivsions  of  Article  10  refer  to  a  liberty 
that  the  respective  nations  should  have,  to  go  to  the  shores  of  each 
otiier  and  Article  1  undertakes  to  define  what  those  shores  are. 

Senator  Morcan. — And  it  seems  to  relate  also  to  the  right  of  fishing 
as  well  as  resorting  to  the  shore. 

Mr.  PuELi's. — Certainly  it  does.  Article  I  provides  that  both  shall 
have  the  riglit — that  is  to  say  that  neither  shall  be  disturl)e<l,  or 
restrain  tlui  other — neither  in  ten  years  nor  in  any  other  time.  'I'liat 
is  oidy  a  dilference  of  phraseology  from  saying  both  sides  sliall  have 
the  right  "in  that  part  of  the  (Jreat  Ocean." 

Whether  tiiat  includes  lleliring  Sea  is  the  question  I  am  coming 
to.  Then  it  says  that  for  10  years  neither  i)arty  shall  be  restrainecl 
from  visiting  tiie  interior  seas.  That  is  article  4.  Of  course.  I  should 
refer  to  article  'A  wiiich  gives  the  boundary  line,  and  that  makes  the 
two  intelliyihle.  I  icad  the  Ist  article  lirst,  and  then  article  4,  with- 
out rea<ling  article  '.i.    Article  3  says  this: 

It  is  moreover  agrceil  that,  hereafler.  there  sluill  not  be  formed  by  (he  citizens 
of  the.  ruiled  SlaleH,  or  umler  the  autiiority  of  the  Haid  states,  any  est  alilislitncMi  t 
upon  the  north  went  ro.'UHt  of  America,  nor  in  miy  of  I  be  islands  adjacent,  to  tho 
north  of  fitty-four  deirroeH  ami  forty  niinutes  of  north  latitude;  and  that,  in  tho 
same  manner,  there  shall  br-  none  formed  by  K'lissian  subjects,  or  under  autiiority  of 
Russia,  Houlh  of  tbo  name  (larallel. 

Senator  Mougan. — The  dilliculty  in  my  mind  is  this.  If  the  rights 
in  article  I  and  Article  I\^  are  itle.iitical,  wliy  should  these  two  \lo\('rn- 
ments  first  agree  that  they  should  be  sui  rendeu'd  absolutely  uid  for- 
ever, and  then  afterwards  agree  that  a  limit  of  ten  years  should  be  put 
on  them. 

Sir  Charles  Kisselt,.— Article  IV  applies  to  territorial  waters — 
"interior  seas,  gulf:i,  harbors,  cn-eks,  and  ho  on." 
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Mr.  Phelps. — I  suppose  tbis  is  the  reading  of  tLe  Treaty  in  plain 
words,  as  I  construe  it — of  course  it  will  be  for  the  better  consideration 
of  this  Tribunal.  Like  many  Treaties  it  is  not  very  plainly  expressed, 
among  which  might  be  included  the  one  that  has  constituted  this  Tri- 
bunal. Tiie  parties  are  so  afraid  of  giving  something  away  that  it 
results  in  obscurity;  but  I  understand  this  to  be  the  meaning  of  the 
Treaty,  bearing  in  mind  that  it  was  largely  an  unoccupied  and  partly 
undiscovered  country  at  that  time:  Russia  shall  have  the  exclusive 
right  to  make  settlements  down  to  54°  40' — in  other  words,  that  shall 
be  considered  the  territory  of  Russia,  and  you  shall  not  come  above 
that:  Below  that,  as  far  as  Kussia  and  the  (Jnited  States  are  concerned 
at  any  rate,  (because  the  rights  of  Great  Britain  do  not  come  in  here) 
it  shall  be  considered  the  territory  of  the  United  States,  and  Russia 
will  not  go  below  54°  40'.  Now  you  have  a  btmndary  line.  This  hav- 
ing been  determined,  for  10  years  the  ships  of  the  two  countries  may 
enter  each  other's  territorial  waters  and  the  islands  in  the  interior  seas 
and  gulfs  for  the  purposes  of  certain  trade  and  subject  to  certain 
restrictions.     That  is  the  meaning  of  the  Treaty. 

Senator  Morgan. — And  after  that,  they  may  enter  Russian  waters 
permanently  for  the  same  i^urpose? 

Mr.  Phelps. — Oh  no.  Articles  I  and  III  draw  the  territorial  line. 
Then  Article  IV  provides  that  that  territorial  line  may  be  invaded  by 
both  sides  by  mutual  consent  for  certain  purposes.  That  is  the  way  I 
read  the  Treaty;  and  all  that  we  have  to  do  with  it  here  for  the  pur- 
pose of  elucidating  the  question  we  are  charged  with,  is  to  find  out 
whether  Bchring  Sea  was  or  was  not  included  within  the  terms  of  this 
Treaty;  and  the  difference  that  makes  is  this;  if  Behring  Sea  was 
included  within  the  meaning  of  the  term  in  the  1st  Article  of  this 
Treaty,  then  it  is  open  to  be  argued  by  implication,  and  not  directly, 
that  Russia  did  throw  open  to  the  United  States  a  right  of  fishing  and 
so  forth,  in  tlie  Behring  Sea  which  might  be  argued  to  afltect  the  exclu- 
sive right  to  this  fur  seal  fishery,  tliough  it  does  not  say  so.  On  the 
other  hand,  if  Behring  Sea  is  not  included  within  the  terminology  of 
this  Article  of  the  Treaty  then  the  Treaty  has  nothing  to  do  with  the 
case  whatever. 

Lord  IIannen. — jSTothing  to  do  with  Behring  Sea.  It  would  have  to 
do  with  the  question  of  fishing  in  whatever  is  the  proper  meaning  of 
the  wcn-ds  "Pacific  Ocean". 

Mr.  Phelps. — Yes ;  not  with  Behring  Sea. 

Lord  Hannen. — Yes,  that  is  what  I  say. 

Mr.  Phelps. — That  is  what  I  mean;  it  has  nothing  to  do  with  this 
case  so  far  as  Behring  Sea  is  concerned.  That  is  what  I  meant  to  say. 
I  will  repeat  that,  in  order  that  we  may  start  in  what  I  am  imperfectly 
trying  to  saj^  with  a  perfectly  clear  concepticm  of  what  I  am  contend- 
ing for:  That  Russia  had  had  exclusive  occupation  and  exclusive  claim 
to  the  fur-seal  fishery  at  leatit,  probably  to  moie  than  that,  down  to  1821, 
is  not  disputed.  It  cannot  be  disputed  because  there  is  no  evidence  to 
dispute  it  upon.  Now  if  Russia  ever  gave  away  her  claim  on  that  sub- 
ject she  gave  it  away  when  she  signed  this  Treaty  with  the  United 
States  and  afterward  with  Great  Britain.  If  she  gave  it  away  then 
directly,  or  by  implication  to  any  extent,  then  the  Treaty  touches  the 
question  of  Behring  Sea  in  this  case.  If  she  did  not,  that  possession 
continued  unbroken  down  to  18G7  when  she  conveyed  it  to  the  United 
States.  It  all  turns  then — all  these  questions  that  are  submitted  to 
you  except  so  far  as  the  facts  are  undisputed  because  the  possession  is 
undisputed, — it  all  turns  upon  the  question  whether  in  the  treaties  of 
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1824  and  1825  Eussia  did  throw  open  to  these  conutries  the  only  right 
that  she  liad  previously  asserted  to  be  exchisively  in  herself?  If  she 
did,  that  is  one  thing.  If  she  did  not,  then  those  Treaties  so  far  as  the 
Behriiig  Sea  is  concerned  disai)pear  oar  of  this  case. 

Senator  Morgan. — I  understand  your  contention  to  be,  that  in  order 
to  throw  open,  as  you  say  those  rights,  there  would  have  to  be  a  distinct 
and  attirniative  expression  in  the  Treaty? 

Mr.  PiiELPS. — Yes,  Sir,  or  else  a  toleration  of  an  invasion  of  it.  It 
may  be  expressed  or  implied.  It  is  expressed  when  the  nation  puts  it 
into  a  Treaty  or  a  convention:  it  is  implied  when  she  permits  the  world 
to  come  there  and  interfere  with,  and  participate  in,  the  fisheries.  As 
I  pointed  out,  there  is  no  evidence  of  actual  interruption  down  to  18G7, 
and  therefore  if  Eussia  has  done  anything  to  weaken  her  claim  she  did 
it  by  the  provision  of  a  Treaty,  which,  as  we  shall  see,  never  was  acted 
upon  in  that  sense  by  either  of  the  i)arties  to  it.  These  two  questions 
then :  What  is  meant  by  the  "North  West  Coast",  and  whether  Behring 
Sea  is  included  in  the  term  "  Pacific  Ocean"  and  "  Great  South  Sea" 
are  the  same  question.  You  are  again  stating  the  same  thing  in  dift'er- 
ent  words.  If  Behring  Sea  is  included,  then  you  may  say  the  North 
AVest  Coast  runs  up  and  attaches  the  Western  Coast  of  Behring  Sea — 
what  is  now  Alaska.  If  Behring  Sea  was  not  included,  then  the  North 
West  Coast  was  limited  as  we  say  it  was  limited.  The  two  inquiries 
are  the  same. 

The  President. — Y^ou  are  of  opinion,  at  any  rate,  that  the  Treaty  of 
1824  has  nothing  to  do  with  the  eastern  coast,  with  the  Siberian  Coast. 

Mr.  Phelps. — I  think  it  has  nothing  to  do  with  the  Siberian  Coast. 

Tiie  President. — Then  Article  I  would  not  apply  to  the  Coast  of 
Kamschatka? 

Mr.  Phelps. — Certainly  nobody  claims,  I  suppose,  that  it  would 
have  that  ettect.  That  was  one  consideration  that  I  was  intending  to 
advert  to  on  the  question  of  the  construction  of  this — that  if  you  gave 
the  construction  that  my  friends  contend  for,  you  include  this  whole 
Siberian  Coast  [indicating  on  the  map]  that  nobody  ever  laid  any  claim 
to  or  had  any  lousiness  with,  and  which  Eussia  would  certainly  not 
have  volunteered  to  surrender.  That  is  one  consideration  that  bears 
on  the  meaning. 

Now  we  come  to  the  meaning  of  the  words  in  the  first  Article  in  the 
Treaty. 

Any  Jt.irt  of  the  (!rcat  Ocenii,  (01111110111}?  called  Pacific  Ocean,  or  Sontli  Sea. 

What  is  the  ([uestion  ? 

It  is  wli(?ther  "  Behring  Sea"  in  the  common  speech  and  understand- 
ing of  men  at  that  time  was  designated  as  the  "  Pacific  Ocean",  or 
whether  it  was  not .' 

Commonly  called — not  aomctimcH  called — that  is  a  veiy  diffcTcnt 
expression.  Was  it  then  commonly  calh'd  and  designated  as  ])art  of 
the  I'acilic  Oc<'an  ?  If  it  was,  then  tliis  Treaty  includes  it:  if  it  was 
not,  the  Treaty  <loes  not  include  it.  If  that  (piestion  is  too  doubtful  to 
be  det<'rmine(l,  then  w<!  should  have  to  resort  toother  piinciples  of  con- 
struction to  tind  out  wiiat  t  he  Tjcat.N'  iiu^ant.  If  Behring  Sea  is  included 
in  the  phi-ase  "  Pacilic  Ocean",  it  juust  he  upon  one  of  two  grounds — 
eitluT  that  the  hingunge  of  the  Treaty  im-ludes  it,  that  is  to  say, 
the  description  "coinmonly  (tailed  Pacific  Octean"  includes  it.  If  it 
does,  that  is  an  end  of  it.  If  it  does  n(»t,  and  the  language  is  found  to 
be  ambiguous,  then  it  must  be  incorjiorated  into  tlie  Treaty  by  the 
understanding  which  it  is  proved  the  parties  had  of  the  definition  of  an 
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ambiguous  term.  I  suppose  it  is  quite  fundamental  in  the  construction 
of  all  coutiaets,  Treaties  and  everything  else — the  first  resort  is  to  the 
language  of  the  Treaty — of  the  contract.  Both  parties  are  bound  by 
that.  They  are  not  to  be  heard  against  their  own  words  in  the  abseuce 
of  a  consideration  that  cannot  apply  to  a  Treaty  between  nations — 
namely  fraud.  If  therefore  these  words  do  include  Behring  Sea  in  the 
"  Pacific  Ocean",  then  the  United  States  are  bound  by  it  and  Russia  is 
bound  by  it. 

If  on  the  other  hand  the  term  "commonly  called",  excludes  that, 
then  they  are  not  bound  by  it.  Then  in  the  third  contingency:  If  tlie 
Tribunal  finds  itself  in  the  situation  of  being  obliged  to  say:  "These 
words  are  so  far  ambiguous  that  we  cannot  say  that  they  do  necessarily 
include  Behring  Sea  in  "  the  Pacific  Ocean  ",  and  we  cannot  say  that 
they  necessarily  exclude  it,  then  you  have  to  find  out  what  the  i)arties 
meant  by  the  use  of  language  which  is  susceptible  of  two  very  different 
meanings.  Which  way  did  they  understand  it?  Both  sides  set  forth 
very  large  lists  of  maps.  The  moment  you  go  to  the  meaning  of  the 
phrase  "commonly  called  the  Pacific  Ocean",  you  have  recourse  to  the 
maps.  There  are  105  in  Mr.  Blaine's  listj  there  are  more  than  that  in 
the  British  Case  or  Counter  Case.  My  friend  Sir  Richard  Webster  was 
mistaken  in  saying  that  most  of  these  in  Mr.  Blaine's  list  were  included 
in  theirs — there  are  only  about  ten.  He  will  find,  when  he  compares 
the  lists  that  there  are  only  about  10  of  Mr.  Blaine's  maps  that  are  to 
be  found  in  the  British  Collection. 

Sir  Charles  Russell. — Before  my  friend  goes  to  the  maps  might  I 
ask  him  to  read  M.  de  Poletica's  description  of  what  he  understood  by 
the  "Pacific  Ocean".     It  is  in  the  despatch  my  friend  has  passed  over. 

Mr.  Phelps. — I  have  passed  over  them  all. 

Sir  Charles  Russell. — The  date  of  it  is  the  28th  February  1822. 

Mr.  Phelps. — If  you  will  kindly  give  it  me,  I  will  refer  to  it. 

Sir  Charles  Russell. — It  is  only  this  passage. 

I  ought,  in  the  last  place,  to  request  you  to  consider,  Sir,  that  the  Russian  posses- 
sions in  the  Pacific  Ocean  extend,  on  the  north-west  coast  of  America,  from  Behring 
Strait  to  the  51st  degree  of  north  latitude,  and  on  the  opposite  side  of  Asia  and  the 
islands  adjacent,  from  the  same  strait  to  the  45th  degree. 

Mr.  Justice  Harlan. — Mr.  Adams'  reply  to  that  shews  that  he  under- 
stood tliat  the  i)art  of  the  Pacific  Ocean  there  referred  to,  was  south  of 
the  Aleutian  Islands,  because  he  speaks  of  the  distance  being  4,000 
miles. 

Sir  Charles  Russell. — With  great  deference  not  so.  Mr.  Adams 
in  r<i)ly  i)oints  out  that  the  description  would  cover  an  extent  of  ocean 
which,  at  one  part,  south  of  the  Aleutians,  would  measure  4,000  miles. 

Mr.  Phelps. — That  has  been  read  before,  and  does  not  touch  the 
point  of  my  argument  in  the  least  degree.  If  you  are  going  to  examine 
the  witnesses,  and  find  out  whether,  every  time  that  a  man  when  talking 
about  another  point  uses  the  phrase  "Pacific  Ocean"  as  including  this 
sea  or  uses  it  as  excluding  it,  you  never  would  come  to  an  end.  Nothing 
is  more  indeterminate  on  such  an  inquiry,  than  the  language  which  is 
used  when  the  particular  point  of  where  the  boundary  line  is,  is  not  in 
mind  and  is  not  in  controversy.  If  I  were  to  ransack  history,  litera- 
ture, and  travels  for  the  purpose  of  accumulating  instances  in  which 
the  "Pacific  Oi  ean"  is  spoken  of  as  not  including  Behring  Sea,  why 
what  a  mass  of  material  I  should  bring  together.  And  what  does  it 
prove?  Nothing  at  all.  Because  when  the  jiarties  uere  using  that 
general  expression  their  minds  were  not  on  the  particular  point  we  are 
now  discussing. 
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So,  on  the  other  hand,  if  you  cull  this  correspondence  you  ■will  find 
plenty  of  instances  in  which  casual  expressions  are  used  which  woukl 
look  one  way  or  the  other — (1  attribute  no  inipoitance  to  them  on  either 
side);  but  when  you  go  to  maps  of  geograi)hers  from  whom  wc  get  all 
our  ideas  of  geography,  atlases,  charts,  maps  and  so  forth  conveying 
and  embodying  all  the  knowledge  there  is  —  when  you  come  to  find  out 
where  they  drew  the  line,  then  you  are  approa<hing  the  answer  to  the 
question;  what  is  connionly  called  the  Pacific  Ocean? 

Then  in  the  consideration  of  maps  there  is  a  hirther  discrimination  to 
be  made,  and  that  will  reconcile,  in  a  striking  degree,  what  is.  on  the 
threshold,  to  a  superficial  observer,  the  conflict  between  these  sets  of 
maps.  A  person  who  has  not  taken  the  trouble  to  analyse  them  will 
su]»pose  that  there  is  a  great  conflict  in  this  evidence — that  there  is 
really  an  enormous  conflict:  a  great  many  maps  say  one  thing — a  great 
many  say  another.  When  you  come  to  analyse,  you  look  at  the  maps 
and  consider  what  the  map  is  dealing  with,  what  it  is  undertaking  to 
show — discriminating  thosethat  are  authoritative — that  are  made  upon 
authority,  that  are  made  deliberately,  from  little  nmps  that  are  attached 
to  liooks  of  travel,  or  to  elucidate  something  which  does  not  require 
this  distinction  to  be  made. 

Now  my  friend's  tactics  (if  it  is  not  disrespectful  to  apply  a  military 
term  to  the  conduct  of  a  controversy),  all  through  this  case,  are  wliat  may 
be  known  as  the  "battalion  system"  of  witnesses.  As  I  sliall  have 
occasion  to  ]K)int  out  in  a  great  many  instances,  he  has  a  battalion. 
They  are  all  in  foi  ination.  The  effect  of  them  is  tremendous.  We  have 
100  to  150  witnesses  swearing  to  the  fact.  Are  you  going  to  doubt  that 
fact?  It  is  not  until  you  call  the  roll  of  this  battalion  and  let  each  num 
stand  out  by  himself  that  you  find  a  large  share  of  them  swear  directly 
the  other  way, — another  large  share  do  not  swear  at  all — that  those 
who  really  sui)p(>rt  the  point  as  to  which  they  are  called,  become  so 
insigniflcant  that  the  battalion  shrinks  into  a  cor])orars  guard. 

It  is  exactly  so  with  these  uuips.  I  was  appalled  (supi)osing  that  I 
had  some  idea  of  what  the  merits  of  this  question  was),  when  I  lound 
there  were  some  130  maps  that  ai)])arently  on  the  face  of  this  case  delined 
tliis  boundiiiy  diflerently  from  what  I  had  supposed.  It  is  not  until 
yon  analyse  the  13G  that  you  find  what  the  result  is.  To  begin  with, 
and  to  find  out  what  these  men  meant  in  1824  by  ''commonly  called", 
we  may  dismiss  subsccjuent  majjs.  They  were  talking  about  the  geog- 
rai)hy  (tf  the  world  as  it  was  understood  then.  (Jeogra|)liy  and  gco- 
graphital  teririK  change  as  everything  else  does.  We  should,  lew  of  us, 
rectogni/.e  majjs  by  which  we  began  the  study  of  geography,  as  apply- 
ing to  the  world  at  the  present  time,  th<»ugh  th"  world  is  very  much  the 
same  as  it  was  then.  I  discard  t  he  sul>se(|neiit  maps,  and  address  myself 
to  thecotisideration  of  tin;  maps  that  were  then  (considered  aulhorative — 
that  you  may  assume  in  the  absence  of  e\i(lence,  guided  the  views  of 
intelligent  jxcqile  as  to  these  geograjthical  distinctions.  So  let  us  con- 
siiler  the  maps  between  IHOO  and  ISL,'.'},  the  American  'I'reaty  being 
in  LSlil.  Then  let  us  ieniend)er  t  hat  lhes»^  two  countries  naturally — not 
to  the  exclusion  oC  ofhei-  ma]»s — look  at  their  own;  tlie  lirst  resort  ol'  a 
c<»untry  intelligent  en(»ugh  to  have  scientilic  majts  and  publications  is 
to  its  own  maps.  Take  the  iJussian  majjs  for  instance  and  I  shall 
dispose  of  what  there  is  to  say  about  that  Ijcfore  the  recess.  There  are 
eleven  Russian  maps  cited. 

Mr.  Justice  IIaulan. — On  both  sides. 


156  ORAL    ARGUMENT    OF    HON.  EDWARD    J.  PHELPS. 

Mr.  PiiELrs. — On  botli  sides.  Four  in  Mr.  Blaine's  list,  and  seven 
in  the  Biitisli  list.  All  but  one  of  them  give  a  separate  name  to  Behring 
Sea.  It  was  called  at  this  early  date  as  you  know,  the  Sea  of  Kam- 
sehatka  or  "Bassin  du  Nord" — to  some  extent  the  "Beaver  Sea."  All 
those  eleven  maps  but  one  give  a  separate  designation  to  this  sea,  and 
the  question  is  what  a  Russian,  in  making  an  agreement  of  that  sort, 
commonly  understood?  The  map  that  fails  to  give  it  is  a  map  by  Lisi- 
anky,  which  illustrates  his  book  of  travels.  It  is  not  a  geographical 
map  or  chart — it  is  a  map  annexed  to  a  book  illustrating  his  travels; 
he  did  not  go  into  the  Behring  Sea,  and  the  consequence  is  in  his  map 
no  special  designation  is  given  to  Behring  Sea.  It  is  left  without  a 
name,  but  in  all  the  others  every  one  of  them — and  some  of  them  quite 
authoritative,  you  find  a  separate  name  given. 

Mr.  Justice  Harlan. — Mr.  Phelps,  I  would  like  to  ask  you  there,  do 
you  know  what  some  of  those  Russian  words  on  the  map  of  1802  mean? 
Perhaps  Sir  Charles  Russell  may  be  able  to  say?  I  see  on  that  map  of 
1802,  there  are  certain  words  marked  on  what  we  call  Behring  Sea  in 
Russian;  and  below  that,  certain  other  words.  Do  you  know  what 
those  Russian  words  mean? 

Sir  Charles  Russell. — "Beaver  Sea",  I  believe  it  is  called. 

Mr.  Justice  Harlan. — What  is  the  English  of  the  Russian  words 
below  the  Aleutian  islands  in  large  letters? 

Mr.  Phelps. — "Southern  Sea,  or  still  Sea",  I  think,  Sir. 

Sir  Charles  Russell. — There  is  apparently  an  alternative  reading. 
The  reading  of  the  words  to  theright  is  "  Pacific  Seaor  Pacific  Ocean"; 
The  words  to  the  left  I  do  not  exactly  know  the  meaning  of.  You  will 
find  the  explanation  Judge,  of  this  particular  map,  on  page  95  of  the 
1st  volume  of  the  Appendix  to  the  British  Counter  Case.  It  is  the  map 
of  1802,  and  apparently  the  words  below  are  "  Southern  Ocean  or  Still 
Sea". 

Mr.  Phelps. — Yes,  that  is  what  they  mean. 

Sir  Charles  Russell. — That  is  No.  24  on  that  page.  You  will  find 
the  explanation  of  all  of  them.  There  is  also  the  name  "  Kamschatkha 
Sea"  running  parallel  to  Kamschatka.    It  is  marked  on  the  same  plan. 

Mr.  Phelps. — Now  as  to  these  maps — if  you  will  indulge  me  Sir  with 
another  word  before  luncheon,  I  shall  be  able  to  dismiss  them.  I  have 
said  that  ten  of  these  maps  gave  a  separate  designation  to  Behring 
Sea.  This  map  has  the  importance  of  being  in  the  first  place  the 
Official  map  of  the  Russian  Government,  published  by  its  Quarter  Mas- 
ter General's  Department.  The  others  are  the  work  of  iDrivate  Geogra- 
phers. This  is  the  Official  map.  In  the  next  place  the  case  shows  that 
this  map  was  actually  used  in  this  negociation  because  a  copy  of  it 
with  manuscript  notes  of  his  own  is  sent  by  Sir  Charles  Bagot  in  his 
Despatch  to  his  Government  on  the  17th  November  1821;  so  that  it  is 
not  only  official  but  it  was  actually  used  at  St.  Petersburg  between  the 
British  Minister  and  the  British  Government  and  transmitted  by 
the  representative  of  the  British  Government  to  his  own  country. 

Now  I  ask  if  you  have  to  give  a  meaning  on  the  part  of  Russia  to 
this  term  "  commonly  called  the  Pacific  Ocean  "  are  you  going  to  give 
the  meaning  that  is  opposed  to  ten  maps,  out  of  eleven,  opposed  to  the 
official  map  of  the  Government,  opposed  to  the  map  that  was  used  in 
the  negotiation? 

I  shall  now.  Sir,  with  your  permission  consider  some  other  maps  in 
the  case. 

[The  Tribunal  here  adjourned  for  a  short  time.] 
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Sir  Charles  Kussell. — I  have  asked  ray  learned  friend's  permission 
before  he  resumes,  to  i)oiiit  out  in  reference  to  the  map  before  Mr.  Jus- 
tice Harlan  that  there  are  some  other  words  that  had  better  be 
explained. 

The  President. — If  you  please,  Sir  Charles. 

Sir  Charles  Kussell. — You  will  observe  just  north  of  Behring- 
Strait  a  number  of  words  stretching  away  to  the  right  and  going  down 
in  the  direction  of  the  50th  degree, — ending  just  above  the  oOtli  degree. 
The  translation  of  those  words  beginning  from  Behring  Strait  and 
going  down  between  55°  and  50°  is  ''  Part  of  the  northwest  Coast  of 
America  ".  I  do  not,  of  course,  argue  ui)on  it;  I  merely  wish  to  trans- 
late it.    The  fact  is  referred  to  at  page  02  of  the  British  Case. 

Mr.  Phelps. — Xow,  Sir,  the  question  we  are  upon  is,  whether  or  not 
by  this  designation  of  what  is  commonly  called  the  Pacific  Ocean  or 
South  Sea,  Behring  Sea  is  included?  I  say  that  is  a  question  that  can 
only  be  decided  at  this  day  by  the  authoritative  maps  then  in  existence, 
and  which  these  parties  may  be  presumed  to  have  been  informed  of,  or 
which  we  know  they  had  before  them.  This  oificial  and  important  map 
of  1802  lays  that  down  in  such  a  way  that  it  is  ])erfect]y  inconceivable, 
I  respectlully  submit,  that  ;iny  negotiators  drawing  a  Treaty  intending 
to  include  Behring  Sea  should  have  left  it  with  any  such  words  as  these, 
with  the  ma])  before  them  showing  as  it  does  that  it  is  not  included, 
but  is  designated  by  a  different  name; — that  if  they  desired  to  include 
it  they  would  not  have  used  language  that  would  have  included  it. 
Before  we  ha\e  done  with  this  discussion,  I  shall  show  that  it  was  pro- 
posed to  introduce  Just  such  hinguage,  and  Pussia  refused. 

Before  leaving  the  Piussian  maps,  however,  let  me  call  attention  to  a 
map  of  1817,  which  is  named  in  the  British  list  and  which  is  likewise 
so  far  an  official  maj),  called  the  Pussian  War  Topogra])hical  Depot 
jNIaj);  likewise  an  ollicial  and  public  map  i)ublished  by  the  Pussian  Gov- 
ernment much  later,  being  the  then  latest  Pussian  mai^  at  the  time  of 
these  negotiations;  that  is  to  saj-,  being  5  or  6  j^ears  old.  In  that, 
Behriiifi  tSea  is  named  in  the  same  way  as  Okhotsh  Sea  is,  and  Pacific 
Ocean  is  named.  So  that  if  the  Pussian  Government  had  reference  to 
or  was  infoiiiied  by  its  own  latest  ofiicial  map,  it  states  still  more 
strongly  and  clearly  than  the  map,  if  i)0ssible,  of  1802. 

Let  me  now  refer  to  the  American  maps.  If  the  Pussian  maps,  which 
they  must  be  juesumed  to  have  been  instructed  by  and  which  they  did 
have  before  tiieiii,  designate  this  water  as  a  se]iarate  sea,  let  us  see 
what  the  Americans,  if  they  rel'eired  to  theirown  nnips,  had  in  the  way 
of  infoi nuition  before  them.  Of  tiie  10  maps  pul)lis]ie(l  in  Anieiica  and 
cited,  all  but  two  give  a  se])arate  njiine  to  Pehring  Sea.  "^'ou  have 
thei'c  (exactly  what  you  find  on  the  other  side  of  the  Atlantic,  in  Pus- 
sia.  What  about  those  two?  One  of  them  is  a  maj)  which  is  in  an 
atlas  pnblislied  by  I-'ielding  Lucas,  in  1812,  and  the  map  in  that  atlas 
immediately  ])rece(]iiig  it  and  the  map  imni<'(liately  following  it  give 
the  separate  name  of  the  Sea  of  Kamschatka  to  this  llchringSea.  The 
])articular  map  which  iny  learned  Iriends  set  out  from  Lucas'  Atlas, 
does  not  give  a  separate  name  to  I»ehring  Sea,  but  when  you  turn 
over  the  ]>age  and  look  at  the  one  that  i)recedes  it  and  when  you 
turn  over  the  page  tlie  other  way,  and  lool<  at  the  one  that  succeeds  it, 
you  will  find  tlie  publisher  of  that  map <lid  understand  this  to  be  a  sep- 
arate water,  and  omitted  that  in  this  j)ailicular  maj*  be<ause  it  was  a 
map  of  the  Worhl ;  the  one  jtreireding  it  is  the  mai>  of  the  western 
hemis]»here,  and  the  one  lollowing  it  I  <lo  not  know  the  name  of;  but 
in  the  map  of  the  World,  which,  of  course,  would  rendei-  this  very  much 
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smaller,  the  words  are  omitted  which  he  gives  in  the  previous  map.  The 
other  map  in  wliich  it  is  not  given  a  separate  name,  is  one  published  by 
Carey  &  Son,  Philadelphia  1823;  the  map  is  map  3  in  the  atlas,  and  the 
subject  is  not  given,  though  the  eastern  part  of  Behriug  Sea  is  shown 
and  it  has  not  a  separate  name. 

Why  is  only  one  of  those  maps  cited?  We  have  not  the  other  maps, 
and  they  are  not  in  the  case,  and  I  cannot  answer  the  question.  I  infer 
that  if  map  No.  2  and  map  No.  4  had  been  produced,  you  would  have 
found  just  what  you  did  in  Lucas'  Atlas;  that  in  the  other  maps  the 
sejjarate  words,  "The  Behring  Sea",  are  given.  With  that  exception, 
those  are  all  the  American  maps.  Then,  what  is  it  that  you  are  asked 
by  my  learned  friends  to  find?  It  is  that,  in  giving  a  definition  to  the 
words  "  commonly  called  the  Pacific  Ocean",  you  are  to  accept  a  defini- 
tion which  is  ojiposed  by  10  out  of  11  maps  in  Russia  and  by  8  out  of 
10  mai)s  in  the  United  States  with  the  explanation  that  I  have  given, 
which  show  that  the  omissions  in  those  three  maps,  one  in  Russia  and 
2  in  America,  are  totally  inconsequential. 

Let  us  go  a  little  further.  I  need  not  say  that  France  at  that  day 
was  largel}^  the  headquarters  of  the  best  geographical  science,  and  the 
best  scientific  knowledge  in  the  world;  and  it  was  so  prominent  in 
diplomacy,  that  the  French  language  became  the  language  of  diplo- 
macy, and  remains  so  to  the  present  day,  notwithstanding  the  vast 
increase  in  the  region  over  which  the  English  language  is  spoken. 
France  contained  geographers  so  celebrated  that  their  names  are  known 
to  everybody — the  names  of  Brue,  Lapie  and  Malte-Brun  even  men  of 
such  small  geographical  attainments  as  I  have  are  familiar  with,  and 
it  is  not  to  be  supposed  that  educated  persons,  Diplomatists  and  Gov- 
ernments were  ignorant  of  the  great  contributions  that  had  been  made 
by  France  to  the  Science  of  the  Geography  of  the  World.  There  are  15 
French  maps  made  between  1818  and  1823,  and  all  give  the  separate 
names  of  "Mer  de  Behring"  and  "Bassin  du  Nord"to  this  Sea.  Then, 
to  bring  it  within  their  definition  that  the  Pacific  Ocean  does  include 
Behring  Sea,  you  wipe  out  at  once  the  results  of  the  work  of  these  men, 
who  were  then  the  greatest  geographers  in  the  world  beyond  doubt. 
Whether  they  are  so  now,  may  be  another  question;  but  those  names 
were  then  superior  to  any  others,  and  France  was  taking  the  lead  among 
nations  on  the  subject  of  diplomacy. 

Now,  let  us  go  to  the  English  Maps,  not  because  England  was  engaged 
in  the  negotiations  that  I  am  now  dealing  with;  but  because  we  in 
America,  deriving  our  literature  and  language  from  the  mother-country, 
are,  of  course,  sup])osed  to  be,  and  it  is  fairly  to  be  inferred  that  we  were, 
acquainted  at  that  day  with  the  English  maps  and  with  other  English 
literature  and  science;  and,  while  perhaps  in  the  estimation  of  the 
world  they  were  not  as  high  at  that  time  as  those  of  France,  still  they 
were  of  a  very  respectable  character, — more  so,  even  in  the  estimation 
of  the  world  than  those  of  America,  which  were  not  as  widely  known. 

When  I  speak  of  the  maps  that  are  referred  to  on  both  sides,  the  Tri- 
bunal will,  of  course,  understand  that  I  mean  maps  published  between 
1818  and  1823.  I  shall  refer  briefly  at  last  to  those  maps  that  would 
not  come  within  that  definition;  and  when  I  say  so  many  are  cited  on 
one  side  and  so  many  are  cited  on  the  other,  I  mean  so  many  ])ublished 
between  those  dates  are  cited  on  one  side  and  the  other.  When  you 
go  to  the  British  maps  there  is  more  diversity.  A  great  many  are 
cited,  some  that  are  of  authority,  and  some  that  are  less  so.  There  are 
five  charts,  single  sheet  charts,  and  general  maps;  and  by  the  term 
"general"  I  mean  a  map  that  assumes  to  give  both  the  land  and  water 


ORAL    ARGUMENT    OF    HON.  EDWARD    J.  PHELPS.  159 

divisions,  not  a  map  that  gives  the  land  nor  a  map  that  gives  the  water 
exclusively,  but  a  map  that  is  large  enough  and  intended  to  give  the 
whole.  There  are  five  of  them  and  everyone  of  them  called  Behring 
Sea  "  the  Sea  of  Kamschatka." 

Then  there  is  another  division  that  you  may  call  maps,  in  atlases  con- 
taining quite  a  number  of  maps  in  the  same  publication,  and  liU  of  those 
are  wliat  1  call  general  maps,  and  15  of  those  are  land  divisions.  Of 
those  1*0,  16  give  a  separate  designation  to  Behring  Sea.  It  is  called 
the  sea  of  Kamschatka  in  10  out  of  the  20  English  maps;  and  the  other 
4  which  do  not  give  it  a  separate  name  are  a  map  of  the  world  in  Ostell's 
atlas,  in  1810,  a  mai)  of  the  world  in  Goldsmith's  Atlas  in  1813,  a  ]\i cr- 
eator's ma])  of  the  world  in  Goldsmith's  Atlas,  and  a  map  of  the  globe 
in  Bradley's  Atlas  in  1813.  i^one  of  those  are  of  special  authority. 
They  are,  I  should  infer,  school-book  atlases.  They  are  not  official. 
They  are  not  from  any  author  celebrated  as  a  geographer,  and  they  are 
all,  you  see  maps  of  the  world.  When  you  are  restricted  to  the  size  of 
a  quarto  sheet,  which  atlases  usually  are,  and  undertake  to  give  a  map 
of  the  whole  world,  you  have  not  room  for  the  separate  designations  on 
land  or  water  such  as  are  always  given  when  you  give  a  map  of  a  part 
of  the  world,  ha\  ing  room  to  explain  the  divisions.  Take  the  United 
States  for  instance;  in  a  map  of  the  world  j^ou  find  the  United  States 
laid  out  on  it,  but  you  do  not  find  any  division  of  states. 

There  are  some  German  maps  cited,  that  may  be  worth  a  moment's 
consideration,  (rermany  Avas  not  a  country'  concerned  in  the  negotia- 
tions, or  a  country  then,  as  far  as  I  am  aware,  particularly  celebrated 
for  its  geographical  knowledge.  At  the  same  time,  as  they  are  cited 
they  should  be  attended  to.  There  are  10  German  maps  in  this  case  on 
one  side  and  the  other;  three  of  them  are  translations  of  maps  that  I 
have  dealt  with  before.  Another  is  a  reproduction  of  one  of  Lapie's. 
Of  course  that  adds  nothing;  Init  there  are  12  that  are  original  in 
Germany  by  different  cartographers,  among  them  several  geographers 
of  resi)ectability  and  reputation,  lu  all  these  except  two,  the  Sea  of 
Kamschatka  has  a  sei)arate  name,  so  that  out  of  12,  10  German  maps 
give  a  different  designation.  The  two  exceptions  are  in  an  atlas — both 
in  the  same — ])ublislu'd  in  Weimar  in  1810,  which  is  probably  a  compi- 
lation, because  in  the  same  atlas  another  map  gives  this  sea  the  name 
of  Behring  Sea. 

1  should  have  sjjoken  in  connection  with  the  English  maps  before 
leaving  that  sultject,  of  the  Arrowsmith  maps,  which  are  the  leading 
and  best  British  maps  of  that  jieriod,  and  of  which  you  have  several, 
and  they  are  worthy  of  a  brief  separate  refeience.  Of  these  Arrow- 
smith  majis  the  first  one  is  dated  in  1700,  ten  years  earlier  than  the 
period  to  which  I  have  thus  far  limifed  myself,     it  is  called 

Ch:»rt  of  tlie  world  oxliiliitiiijj  all  the  now  disco vtTi<!8  to  tlie  prcsi'iit  tiiiio  with  the 
trartH  of  tho  tiiotst  distiiij^iiiMlicd  navijjators  fruiii  the  year  1700  chie.lly  collected  from 
the  best  chartH  iii;i]>h  voyages  etc.,  extant,  by  A  Arrowsmith,  Geographer,  as  the  "Act 
directs.     London  17ltO". 

In  that  Chart  Behring  Sea  is  termed  the  sea  of  Kamtchaska. 

Sir  CiiAHLKS  ItrssKLL. — What  is  the  reference  to  that  ? 

IMr.  riiKi.ps. — This  is  in  IMr.  Blaine's  list  in  the  Ai)pendix  to  the 
United  States  Case,  Vohnne  I,  ])age  288. 

Senator  Morgan. — What  is  meant  by  "as  the  Act  directs"? 

Mr.  PiiHLPS. — 1  supi)ose  it  refers  to  sonn;  Act  of  Parliament. 

Lord  IIannkn. — I  think  you  will  find  that  refers  to  its  being  regis- 
teied  at  Stationers  Hail,  or  something  of  that  sort. 
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Mr.  Phelps. — It  may  be — I  really  do  not  know,  and  Lord  Haniien 
of  course  would  know  better.  The  second  map  of  Arrowsmltli  is  dated 
1794,  and  is  probably  a  second  edition  of  the  same  maj)  and  contains 
the  same  desiguation  of  Behring  Sea. 

Senator  Morgan. — Is  there  the  same  reference  to  the  Act? 

Mr.  Phelps. — I  do  not  know.     I  have  no  memorandum  of  that. 

Lord  Hannen. — All  I  meant  to  say  is  that  it  relates  to  the  mode  of 
publication.  It  has  nothing  to  do  with  the  maf>  itself.  It  is  the  publi- 
cation of  it. 

Mr.  Phelps. — Then  you  come  to  the  map  of  1802  which  is  given  in 
the  list  of  the  British  Counter  Case.     It  is  called 

Chart  of  the  Strait  between  Asia  and  America  with  the  coast  of  Kamschatka. 

And  it  appears  in  an  account  of  a  geographical  and  astronomical 
exj)edition  to  the  northern  part  of  Russia,  and  in  that  Behring  Sea  has 
no  distinctive  name.  There  is  an  Arrowsmith  map  in  which  it  is  not 
given  separately,  but  Billing's  Exploration,  while  it  carried  him  across, 
was  not  directed  to  those  waters.  This  is  really  little  better  than  a 
route  map,  and  the  Pacific  Ocean  shown  as  far  south  as  47°  is  not 
named  at  all.  Showing  that  this  is  intended  as  an  illustration  of  that 
route  or  as  a  Chart. 

In  the  fourth  map  (1804)  the  eastern  part  of  Behring  Sea  is  included 
as  far  west  as  Behring  Island  w^ithout  a  separate  name,  and  the  Ocean 
is  called  the  North  Pacific  Ocean.  This  is  a  land  map  of  the  Continents 
of  North  and  South  America.  It  is  not  a  general  map  as  including 
water  divisions. 

Sir  Charles  Eussell. — There  is  a  map  of  America  of  the  same  year 
1804. 

Mr.  Phelps. — Yes,  I  am  about  to  mention  that.  That  is  a  fifth  map 
called  "a  map  of  America".  The  same  remarks  apply.  In  that  map 
there  is  no  specific  name  for  Behring  Sea.  These  are  probably  included 
in  Arrowsmith's  General  Atlas  of  1804  mentioned  in  Mr.  Blaine's  list, 
and  very  likely  it  may  have  appeared  there. 

Now  in  1810  thereis  an  Arrowsmith  map  in  9  sheets,  with  corrections 
to  1818;  includes  Behring  Sea,  but  shows  it  as  a  large,  blank,  unnamed 
space,  and  there  is  not  a  separate  name.  A  large  i)art  of  Behring  Sea 
is  not  included.  It  cuts  off  about  latitude  02°.  He  does  not  include 
in  the  Pacific  Ocean  the  Sea  of  Kamschatka,  otherwise  he  would  have 
given  the  whole  sea,  and  not  limited  his  chart  to  latitude  62°.  He 
included  the  portion  he  did,  because  he  found  it  necessary  to  take  in 
that  part  of  the  Pacific  Ocean  now  known  as  the  Gulf  of  Alaska. 

The  8th  map,  1811,  in  the  British  Counter  Case,  a  hydrographical 
chart  of  the  world  by  Arrowsmith,  has  Behring  Sea  named  the  Sea  of 
Kamschatka,  and  the  North  Pacific  Ocean  is  given  as  a  separate  body 
of  water.  This  marks  all  the  waters  of  the  globe,  and  is  not  confined 
to  one  sea. 

The  9th  map  in  Mr.  Blaine's  list  is  an  Arrowsmith  map  of  1811,  and 
Behring  Sea  is  there  named  the  Sea  of  Kamschatka. 

The  10th  map  is  1818,  of  Arrowsmith,  and  Behring  Sea  is  there 
named  the  Sea  of  Kamschatka,  and  the  North  Pacific  Ocean  is  sepa- 
rately specified. 

There  is  another  map  of  1818,  a  map  of  Asia  by  Arrowsmith  of  the 
same  year,  and  Behring  Sea  is  not  named,  though  a  considerable  part 
of  the  western  side  of  it  is  included.  The  difference  with  the  same 
geographer  is  that  one  is  a  map  of  Asia,  and  the  other  a  hydrograph- 
ical map,  or  the  countries  round  the  north  pole. 


ORAL    ARGUMENT    OF    HON.  EDWARD    J.  PHELPS.  161 

The  12th  map  bv  Arrowsmith  iuehides  the  greater  part  of  Behring 
Sea.  That  is  the  niap  of  1822  and  it  is  stated  in  the  British  list  as  1822, 
but  it  shows  additit)us  to  1823,  and  it  cannot  have  been  i^iiblished  till 
1823.  There  is  something  very  curions  about  that  map.  If  it  can  be 
sui»posed  to  have  been  before  the  parties  in  that  negotiation,  and  there 
is  no  evidence  that  it  was — my  learned  fi'iend,  Sir  Richard  Webster, 
infers  it  was  not,  and  I  infer  it  was  not, 

Mr.  Justice  IIaulan. — You  have  references  about  that;  for  in  Sir 
Charles  Bagot's  letter  to  Mr.  Canning  of  October  the  17th,  1823,  he 
speaks  of  a  certain  locality  as  laid  down  in  Arrowsmith's  last  map. 

Sir  Charles  IUssell. —  We  are  not  sure  of  the  exact  date  of  that. 
We  have  no  means  of  ascertaining  the  i)articular  edition;  but  the  Eus- 
sian  map.  the  (^)uartermasterGeneral's  map,  and  Arrowsmith's  map 
were  in  the  hands  ot  the  negotiators. 

Mr.  Phelps. — I  was  going  to  call  attention  to  those  letters.  It  can- 
not have  been  both  those.  It  could  hardly  have  been  those  in  the 
American  negotiation,  I  agree  with  Sir  Richard  Webster,  because  that 
negotiation  took  place  in  1823  and  this  map  was  so  recent  it  is  hardly  to 
be  presumed  that  with  no  communication  and  no  particular  reason  for 
it,  it  had  found  its  way  there.  It  is  not  produced  by  my  learned  friends, 
if  it  is  l)ecanse  they  concur  witU  us  that  it  probably  was  not  used,  then 
its  omission  to  be  presented  is  of  no  conse([uence;  but  if  they  are  at  all 
of  the  idea  that  this  map  was  one  tliat  was  referred  to  or  was  before 
thein, — tliat  by  it  is  meant  Arrowsmith's  last  map,  then  it  should  have 
been  prod need. 

Lord  IlA.NNEN. — I  thought  there  had  been  an  explanation,  or 
attempted  explanation,  that  an  enquiry  was  made  in  London,  aud  it 
could  not  be  found. 

Sir  Charles  Rissell. — ^Yes;  I  could  refer  to  the  page  about  that. 

^Ir.  F]I?:lps. — We  have  made  every  en(iuiry;  aiul,  of  course,  we 
shonld  not  have  the  a(;cess  to  the  liritish  publications  and  documents 
that  my  learue<l  friends  have  on  the  otiier  side.  We  have  made  every 
eflbrt  that  we  conld  to  find  that  map,  but  without  success.  It  has  dis- 
a|)pcarcd,  and  we  cannot  find  it  even  in  the  British  Museum,  or  in  the 
Lil>raries.  or  anywhere  else.  From  that  I  should  infer  it  was  not  very 
celebrated. 

Senator  MouftAN. — I  think  you  have  spoken  of  the  Arrowsmith 
maps  as  hydrograidiic  mai)s? 

Mr.  Thklps. — (Jne  of  those  that  I  passed  over  is  a  hydrographic 
mai). 

Senator  Mok(;an. — is  tliaf  intended  to  indicate  they  are  made 
under  the  antliority  of  llie  Hydrographic  Ollicf^'? 

Mr.  riii.Li'S.— ido  not  so  understand  it.  They  are  only  intended  as 
hydrographic  ma|»s  by  the  Author. 

Sir  Chaim>es  R,rssELL. — iiut  Ik;  was,  in  fact,  the  Ilydrograplier. 

JiOrd  Hannkn. — That  is  now  a  s«'parat(^  Covernmeiit   DepaitnuMit. 

Sir  Charles  Ktj.ssell. — And  I  think  he  was  then  called  '^  Ilydrog- 
raplier  to  His  Majesty," 

Senator  Morgan. — Did  he  hav<'.  a  (Commission? 

Sir  CiiAULES  liLSSELL. — Well,  whether  it  was  by  Patent  or  not,  I 
do  not  know. 

Senator  MoRfiAN.— lie  must  have  hat!  some  authoiity  to  be  called, 
"Ilydrograjiher  to  His  a^LiJesty." 

MV.  Puklps.— Wliether'he  had  or  not,  T  am   utterly  unable  to  say; 
and  I  do  not  feel  authorized  to  say  that  he  had  an  ohicial  antliority.     1 
do  not  know  what  lu;  had. 
a  b,  PT  XV 11 


162  ORAL    ARGUMENT    OP    HON.  EDWARD    J.  PHELPS. 

Sir  Charles  Eussell. — In  one  of  the  maps  of  1823,  he  describes 
himself  as  "A.  Arrowsmith,  Hy(lrogiai)her  to  His  Majesty." 

Mr.  Phelps. — Whether  that  means  anything  more  than  it  does  when 
a  jMilliner  announces  herself  as  "Milliner  to  Her  lioyal  Highness,  the 
Prim  ess  of  Wales,"  I  really  do  not  know,  and  do*  not  claim  anything 
from  it.  If  he  had  an  ofticial  autliority,  it  adds  to  the  authority  of  the 
map;  if  he  had  not,  then  it  is  the  best  conclusion  of  Mr.  Arrowsmith 
who,  at  that  time,  was  the  principal  Geographer  and  Designer  of  Maps. 

Senator  MorCtAN. — It  all  seems  to  have  been  done  in  pursuance  of 
some  Act  of  Parliament. 

Mr.  Phelps. — Lord  Hannen  explains  that  Act  as  being  an  Act 
having  reference  to  the  publication  and  not  to  the  authority.  This  is 
a  question  also  upon  which  I  have  no  knowledge. 

Mr.  Justice  Harlan. — Sir  Charles,  in  the  memorandum  there  in 
the  British  Case  of  that  map  of  1818,  it  is  there  stated  with  additions 
to  1823. 

Mr.  Phelps. — I  think  not.  I  think  the  map  in  which  that  is  con- 
tained is  1822  "with  additions  to  1823," — there  may  have  been  subse- 
quent additions  to  that. 

Mr.  Justice  Harlan.— "1822,  with  additions  to  1823".  When  that 
memorandum  was  prepared,  by  whoever  made  it,  he  must  have  had  the 
map  of  1822  before  him.     Is  that  map  in  the  case;  or  can  it  be  got. 

Mr.  Phelps. — No,  that  is  the  map  that  cannot  be  found;  it  is  not  in 
the  case.  Those  words  are  taken  from  the  title,  and  the  title  is  obtained 
from  I  do  not  know  where. 

The  President. — No  copy  is  to  be  found? 

Mr,  Phelps. — We  have  not  been  able  to  find  any,  and  my  learned 
friends  say  the  same  thing. 

The  President. — Neither  Sir  Charles  Bagot's  copy, — no  copy  in 
the  world? 

Mr,  Phelps. — No.  How  they  got  the  title  I  do  not  know.  I  infer, 
from  finding  the  map  referred  to  in  some  book  of  geography,  or  some- 
thing of  that  sort. 

Mr.  Justice  Harlan. — The  value  of  it  must  depend  on  whether  it 
was  taken  from  something  else. 

Lord  Hannen. — It  would  come  with  the  fresh  edition  with  additions. 

Sir  Charles  Russell.^— I  understand  by  referring  to  N"  98  in  the 
Appendix  to  the  Counter  Case,  volume  I,  that  explains  it;  and  what  I 
understand  is,  this  was  in  fact  at  the  British  Museum,  and  it  purports 
on  the  face  of  it  to  be  a  map  published  originally  in  1822,  but  also  on 
the  face  of  it  appear  to  be  fresh  additions  to  1823,  that  is  the  only  map, 
and  it  did  not  involve  seeing  separately  the  map  of  1822  at  all.  It  was 
the  map  of  1822  with  further  additions  to  1823  upon  it. 

Mr.  Justice  Harlan. — It  was,  then,  a  map  of  1823? 

Sir  Charles  Eussell, — It  was  a  map  of  1823. 

Mr.  Justice  Harlan. — That  is  not  in  the  case? 

Sir  Charles  Eussell. — That  is  referred  to  in  N**  98. 

Mr.  Justice  Harlan, — But  the  map  is  not  here? 

Sir  Charles  Eussell, — No,  it  is  in  the  British  Museum. 

Mr,  Phelps, — The  objection  to  that  is,  we  are  assured  by  the  British 
Museum  people  that  it  is  not  tliere. 

Sir  Charles  Eussell. — Not  the  map  of  1823? 

Mr.  Phelps. — No.  With  regard  to  this  map  of  1822  or  1823,  it  was 
said,  in  response  to  the  enquiry  of  our  agent  whom  we  sent  there,  by 
the  custodian  of  that  branch  of  the  British  Museum  that  there  was  no 
such  map  there. 
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It  is  really  of  no  importance.  We  give  this  subject  more  time  than 
it  deserves.  I  agree  with  my  learned  friend,  Sir  liichard  Webster,  that 
this  map  could  not  have  been  before  these  negotiators.  The  reference  to 
Arrowsmith's  last  map  is  the  last  map  that  was  probably  then  in  hand. 
That  might  be  either  one  of  those — the  hydrograpliic  map  I  have 
referred  to,  or  the  map  of  1818  of  the  countries  round  the  I^orth  Pole 
— possibly  that  of  1811,  two  of  which  appear  in  the  case.  I  now  speak 
of  the  American  negotiations;  it  is  plain  that  when  the  Treaty  of  1824 
was  negotiated  between  Great  Britain  and  the  United  States,  this  map 
could  not  have  been  before  them,  and  there  is  no  evidence  to  show  that 
it  wa«.  I  will  consider  later  on  whether  it  came  too  late  and  figured  in 
the  negotiations  of  the  Treaty  of  1820,  which  is  a  very  diHerent  ques- 
tion; it  is  enough  for  my  ])urpose,  that  there  is  no  pretence  that  it  was 
before  ]Mr.  Adams  or  M.  de  Poletica  or  the  Russian  Foreign  Office — no 
pretence  on  the  evidence  that  there  was  a  reference  to  it,  and  from  its 
date  there  could  not  have  been,  especially  as  communications  at  that 
time  of  the  world  were  much  slower  in  getting  to  foreign  countries 
than  they  are  now,  and  especially  when  there  was  no  possible  object 
or  inducement  in  either  country  to  refer  to  it. 

There  are  some  other  earlier  Knglish  maps — Cook's  Voyages — Lieut. 
Eoberts'  chart  of  1808  published  in  London,  in  wlu'ch  Behring  Sea 
aiipears  as  the  Sea  of  Kamschatka — the  various  mai)s  of  Cook's  dis- 
coveries earlier  than  that,  before  the  century  commenced;  all  of  them 
vary,  and  of  course  are  merely  maps  to  accompany  jjarticular  discov- 
eries, not  geogra])hical  maps  or  charts. 

Now  let  me  put  this  question  with  some  degree  of  confidence.  Sup- 
yjose  it  were  necessary  upon  the  evidence  in  this  case,  that  is  to  say 
u])on  the  mai)s,  for  there  is  no  other — the  authors  of  this  negotiation 
have  long  passed  away  and  have  left  behind  them  no  evidence  of  what 
was  in  their  minds  or  of  what  was  said  in  these  negotiations  except 
these  letters — supjjose  it  were  now  necessary  t()  decide  this  question  of 
whether  Behring  Sea  was  or  was  not  included  in  the  term  Pacific 
Ocean  in  that  Treiity  l)y  the  maps,  that  is  all  tlie  evidence  that  there  is. 

Lord  IIa^m:n. — You  say  that  is  all  the  evidence.  You  have  not 
n^ferred — ]>robahIy  you  are  going  to — to  the  treatises. 

Mr.  PiiKr.PS. — 1  was  not  intending  to  refer  to  ga/etecrs.  They  are 
l)rin(;i])ally  of  a  later  date.  There  are  a  few  cited  (^f  a  pievious  date, 
but  they  are  v(!ry  inCcrior  to  the  map  for  the  purpose  of  laying  down 
the  divisions  an<l  sulxlivisicuis. 

Jt  is  not,  as  I  tried  to  exi)lain  tliis  morning,  the  observation  of  a 
writer  or  a  speaker  when  his  mind  is  not  upon  the  i)oint  which  is  in 
dispute. 

But  when  ;i  gengr;iiiher  of  iicknowh'dged  authority  undertakes  to 
lay  (low  ti  a  m;i|)  for  publication,  j)ossil)ly  oHieially,  (;ertainly  with  all 
the  ])restige  lie  has,  jiud  ojx'ii  to  tiie  criticism  of  the  worhl  as  to  its 
accuracy,  then  it  shows  what  he  thought.  It  may  be  worth  little, 
or  worth  much;  still  it  shows  what  he  understood.  Men  may  write 
liooks,  because  to  the  making  of  books  there  is,  unhajqtily,  no  end; 
they  may  use  general  ])liraseology  wh'ich  amounts  to  nothing  either 
way.  I  could  not  rely  for  a  moment  on  (lasuiil  e.\|>ressions  that  might 
be  a<-cumul;ited  on  our  side  of  the  contention,  and  I  pay  no  reg;ird  to 
the  few  that  luive  been  brought  together  on  the  other  side  of  the  con- 
tention. Wc  have  not  attempted  to  do  that.  But  when  a  map  is  made 
and  ])ul)lished  to  the  world  and  intended  to  be  accurate — it  is  there 
you  have  to  look,  if  you  value  it,  fo  ascertain  either  the  authoritative 
speech  of  men,  or  the  common  und«^rstanding  of  men.     Because  I  need 
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not  repeat  that  we  all,  wlio  are  not  the  sources  of  geographical  knowl- 
edge, get  our  ideas  on  that  subject  from  the  maps  with  which  we  are 
familiar. 

iSTow  I  repeat,  was  or  was  not  that  sea  "commonly  called"  part  of 
the  Pacific  Ocean?  And  the  answer  to  that  is  almost  unanimous — all 
the  authorities  of  the  maps  are  that  way. 

The  President. — Do  you  think  it  would  be  easy  to  solve  the  ques- 
tion if  it  was  put  for  to-day  and  not  in  1824  or  1825,  whether  two 
diplomatists  using  the  word  Pacific  Ocean,  and  making  an  analogous 
Treaty  to  that  you  are  speaking  of,  intended  to  include  Behring  Sea 
in  the  term  Pacific  Ocean? 

Mr.  Phelps. — I  by  no  means  assert  that  it  would. 

The  President. — I  do  not  know  whether  to-day  we  consider  Behring 
Sea  as  being  part  or  not  part  of  the  Pacific  Ocean,  and  I  believe  most 
of  my  fellow  diplomatists  would  say  the  same. 

Senator  Morgan. — If  you  say  "a  right  vested  in  the  ocean  com- 
monl}^  called  the  Pacific  Ocean",  it  would  take  a  very  astute  mind  to 
figure  out  the  proposition  that  you  did  mean  Behring  Sea. 

The  President.— Or  that  you  did  not  mean  it. 

Mv.  Phelps. — I  have  not  particularly  examined  the  later  author- 
ities. I  have  confined  myself  to  the  period  of  time  when  this  language 
was  used,  but  I  readily  conceive,  if  the  question  were  to  be  taken  now 
it  might  be  open  to  the  same  uncertainty.  But,  Sir,  what  is  the  result 
of  that?  If  when  accomplished  and  experienced  diplomatists,  in  bring- 
ing a  long  negotiation  to  an  end,  were  attaching  importance  to  the 
inclusion  of  Behring  Sea  as  a  part  of  the  Pacific  Ocean  is  it  conceiv- 
able that  they  would  not  have  said  so? 

It  is  because,  as  I  shall  be  able  to  point  out  upon  something  better 
than  my  suggestion,  it  was  totally  inconsequential  to  those  countries, 
that  Behring  Sea  should  be  included,  that  they  omitted  to  use  the 
language  which  was  necessary  to  include  it;  and  it  is  not  for  my 
learned  friends,  now,  after  the  dust  of  70  years  has  fallen  on  the  trans- 
action, to  say,  "Though  we  did  not  say  so,  Ave  understood  Behring  Sea 
to  be  included;  though  it  was  important  that  it  should  be  included,  we 
did  not  include  it  in  terms:  but  now  we  argue  that  it  can  be  strained 
inside  of  the  words  'Commonly  called  the  Pacific  Ocean',  though  at 
that  time  it  was  not  commonly  so  called." 

It  is  for  the  party  that  seeks  to  include  within  a  grant  a  particular 
territory  to  make  it  out.  He  has  the  affiimative  of  the  proposition. 
When  i  have  bought  whiteacre  by  description  and  claim  that  it  in- 
cludes blackacre,  which  the  grantor  denies,  it  is  for  me  to  make  out 
that  in  saying  one  thing  he  meant  another — that  in  saying  whiteacre 
he  intended  to  give  the  description  "including  blackacre"  or  "black- 
acre  also";  that  under  the  circumstances  it  was  in  some  way  included. 
What  does  the  language  of  the  Treaty  say?  What  does  the  descrip- 
tion in  its  fair  construction,  dealing  fairly  with  language  mean  ?  What 
M-as  the  common  definition  of  the  Pacific  Ocean  and  did  it  include 
Behring  Sea.  I  say  that  on  the  threshold  of  the  subject  it  is  utterly 
impossible  to  bring  the  description  within  the  language.  You  may  say 
if  you  please  that  it  is  ambiguous — that  I  admit;  but  you  cannot  say 
that  the  language  included  Behring  Sea,  I  respectfully  submit,  because 
the  vast  majority  of  the  evidence  is  the  other  way.  And  the  only 
escape  from  the  conclusion  that  Behring  Sea  was  excluded  from  Mhat 
is  commonly  called  Pacific  Ocean  is  to  say  there  were  mai)s  and  state- 
ments the  other  way,  and  therefore  perhaj)s  it  is  not  quite  conclusive 
that  it  was  excluded.     But  if  you  have  to  give  a  meaning  to  the  words 
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"commoiilj*  called",  the  only  question  is  whether  3^011  shall  go  with  the 
evidence  or  against  it.  T\'hether  you  should  assume  that  which  is  com- 
monly called  the  Pacific  Ocean  in  nine-tenths  of  the  maps,  including 
all  the  authoritative  ones,  is  the  common  acceptation,  or  whether  you 
shall  say  the  common  acceptation  is  that  which  is  rejected  by  those 
maps  and  by  all  tlie  evidence  which  bears  upon  the  subject. 

We  shall  tind  out  presently,  as  we  pass  along,  why  that  language  was 
not  used.  It  is  no  imputation  on  the  very  eminent  men  engaged  in  these 
negotiations;  they  were  not  children  in  the  business  of  dii)lomacy,  or  in 
the  management  of  Aflairs  of  State.  There  were  probably  no  better 
men  on  earth  at  that  date  to  conduct  an  affair  of  that  kind  than  Mr. 
John  Quincy  Adams,  Mr.  Stratford  Canning  and  Mr.  George  Canning. 

Senator  Morgan. — Or  since  that  day. 

Mr.  Phelps. — I  accept  it.  Sir.  The  day  of  great  diplomatists  has 
well  nigh  gone;  the  telegraph  and  the  newspaper  have  nearly  put  an 
end  to  that  science.  The  names  of  the  great  Diplomatists  are  written, 
and  written  for  the  most  part  on  the  tomb. 

These  were  not  men  struggling  with  a  subject  they  were  incapable  of 
dealing  with;  and  you  find  not  only  in  the  American  negotiations,  but 
in  subsequent  British  negotiations  that  three  words  would  have  settled 
this  question  forever,  on  what  is  now  said  to  be  the  important  part  of 
it,  which  were  omitted  to  be  used. 

Then  let  us  suppose  for  the  sake  of  the  argument,  that  I  am  wrong  in 
my  conclusion  as  to  the  balance  of  the  evidence  on  the  point  of  what 
nmy  be  said  to  be  "commonly  called"  Pacific  Ocean;  then,  what  follows*? 
It  is  perfectly  plain  that  the  evidence  does  not  establish  the  converse, 
that  iJehring  Sea  was  commonly  called  the  Pacific  Ocean.  If  it  does 
not  establish  that  it  was  not,  then  what  happens?  Why,  the  parties 
have  employed  language  which  is  so  ambiguous  that  u])on  the  face  of 
the  instrument  you  cannot  assign  a  meaning  to  it  at  all.  They  have 
employed  language  from  which  you  cannot  find  out,  looking  at  the 
language  alone,  whether  this  body  of  water  was  included  or  was  not- 
Then,  what  is  the  result,  uiuler  the  fundamental  principles  in  the  con- 
struction of  a  contract.  When  the  ambiguity  is  on  the  face  of  the 
instrument,  or  when  it  is  raised  by  extrinsic  evidence  and  language 
becomes  ambiguous  that  ajqjcared  to  be  ])lain, — and  let  me  say  in  pass- 
ing none  of  these  astute  gentlemen  could  have  possibly  sui)i)osed  they 
had  used  |)hiin  language  when  they  said  -'coiinnonly  called  tlie  Pacific 
<^)cean";  if  I  hey  meant  to  extend  it  beyond  that  undoubted  body  of  water 
that  eveiyb(»dy  always  (tailed  the  Pacific  Ocean; — but  sujtpose it  results 
in  an  ambiguity,  then  you  have  to  ascertain  the  intention  of  the  parties 
in  the  language  they  used.  If  it  is  found  tliat  tlie  language  they  used 
is  consistent  with  eithei-  meaning,  that  it  may  inclu(b'  Uehring  Sea  in 
the  Pacific  or  it  may  not,  then  y(»u  have  to  get  at  the  conclusion  how 
the  jjarties  understood  it.  'J'he  familiar  rules  of  construction  ai)plicable 
to  such  a  question  need  not  be  rei)eated.  You  look  at  tiie  subject  mat- 
U'T  of  the  contract,  at  the  object  in  view  in  making  it,  at  the  situation 
of  the  i)arti(\s,  and,  where  time  enough  has  ela|)se(l,  to  tlu'  subsequent 
practical  construction  which  the  ])arties  themselves  have  given  to  their 
own  language.  Those  are  the  sources  from  which,  as  all  lawyers  under- 
stand, you  are  to  derive  the  meaning  and  intention  of  the  parties  as  to 
the  meaning  of  ambiguous  ])hiase<(Iogy  in  a  conlrac^t. 

The  fur  seal  business  was  not  the  mattei-  in  dispute.  It  was,  as  1 
have  pointed  out,  first  boundary,  and  secoiully  the  attempt  to  interfere 
with  that  occui)ation  of  the  Noith  West  coast  which  tiie  (nited  States 
people  were  beginning  prolitably  to  have,  and  Mr.  Adams  comphiins  as 
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I  liave  pointed  out  on  those  two  points; — the  fur-seal  is  not  named,  and 
Behring  Sea  is  not  named  between  llussia  and  the  United  States. 

Then  when  the  Treaty  is  drawn  up,  and  while  it  is  before  the  Senate 
for  ratification,  the  Kussian  American  Company  taking  fright  at  the 
language  employed,  which  they  perceived  was  vague  and  might  receive 
different  constructions — made  a  representation  to  the  Russian  Govern- 
ment; "  you  are  giving  away  and  throwing  open  to  the  United  States 
of  America  our  fur  and  other  industries  in  Behring  Sea".  That 
awakened  the  attention  of  Russia  to  the  fact  that  the  language  em- 
ployed in  tliis  Treaty  might  at  some  time  be  claimed  to  be  broader 
than  was  meant — a  second  case  of  using  language  unadvisedly.  Baron 
de  Tuyll,  the  Russian  minister,  was  instructed  by  the  Russian  Govern- 
ment to  do  what?  To  go  and  recall  that  Treaty?  It  was  not  too  late. 
It  was  before  the  Senate.  It  was  not  ratified.  If  the  Senate  passed  it, 
it  was  still  for  Russia  to  decline  the  ratification,  if  it  found  itAvas  going 
to  receive  a  construction  it  did  not  expect.  Did  they  recall  it!  No. 
They  go  to  Mr.  Adams,  and  point  out  the  ambiguity  that  might  be  sup- 
posed to  attach  to  this  language. 

Is  there  any  doubt  ihat  he  and  his  government  were  acting  in  perfect 
good  faith  in  doing  that?  Was  ho  not  there  on  a  perfectly  sincere  and 
proper  errand  to  say  to  Mr.  Adams,  "of  course  you  do  not  claim  a  con- 
struction that  neither  of  us  expected?" 

How  is  he  met?  How  was  he  bound  to  be  met  if  the  United  States 
claimed  any  such  thing?  Did  Mr.  Adams  say  to  him,  "Sir,  I  am  sur- 
prised to  hear  that  having  entered  into  a  Treaty,  the  language  of  which 
is  plain,  you  are  here  now  to  inform  us  that  the  Russian  Government 
does  not  mean  what  it  says,  and  that,  on  signing  a  Treaty  with  us  that 
says  one  thing,  you  notify  us  you  are  going  to  claim  that  it  means 
another"?  Did  Mr.  Adams  meet  him  by  saying,  "  Sir,  you  propose  to 
take  back  one  of  the  very  important  points  on  which  we  are  insisting 
in  this  discussion.  Now  that  we  have  the  Treaty  you  propose  to  rob  us 
of  one  of  the  principal  fruits  of  the  Treaty  ".  That  is  what  Mr.  Adams 
would  have  said,  and  he  was  bound  to  say  it,  unless  he  and  his  Gov- 
ernment were  attempting  to  entangle  a  nation  with  whom  they  were  in 
friendly  relations,  and  just  about  to  sign  a  Treaty,  in  an  agreement 
vrhich  they  did  not  understand  they  were  nniking.  That  is  not  to  be 
attributed  to  any  Government.  It  is  not  to  be  attributed  to  any  states- 
man. Neither  party  is  open  to  such  a  charge  as  that;  only  upon  con- 
clusive evidence  would  any  person  permit  himself  to  make  such  a  charge 
as  that  against  any  sovereign  power,  or  against  any  representative  of  a 
sovereign  jiower. 

Mr.  Adams  meets  that  by  saying,  in  effect :  "  There  is  no  necessity  for 
saying  a  word  about  it.  We  never  had  any  idea  of  going  up  there. 
Why  do  you  suggest  to  our  people  a  thought  that  comes  for  the  first 
time  from  you."  That  is  the  language  of  a  gentleman  who,  we  are  told 
by  my  learned  friend,  had  been  carefully  negotiating  to  get  the  very 
access  to  these  industries  to  which  Baron  de  Tuyll  objects  and  which 
he  repudiates,  and  he  says  to  Baron  de  Tuyll:  "  If  you  raise  these 
questions  you  will  affect  the  ratification  of  this  Treaty.  You  know  a 
Treaty  has  to  be  ratified  by  two-thirds  of  the  Senate  of  the  United 
States."  Baron  de  Tuyll  sees  the  sense  of  that.  He  accepts  it  and 
permits  the  Treaty  to  be  ratified,  and  then,  upon  Mr.  Adams'  sug- 
gestion, he  files  this  document  which  shows  the  understanding  of  the 
language  which  Russia  had,  and  it  is  accepted  by  the  United  States 
Goverumeut  without  reply. 
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Now  can  there  be  anything  that  is  more  completely  conclusive  on 
that  point?  Imagine  two  individuals  making  a  contract.  I  am  making 
a  contract  with  my  friend  on  some  important  matter.  Unluckily  there 
has  crept  into  the  contract  some  language  that  may  be  ambiguous. 
My  friend  comes  to  me  and  says,  "  Of  course,  you  know  our  under- 
standing. You  do  not  mean  to  attribute  such  and  such  meaning  to 
tliis  term  in  the  contract".  What  am  I  bound  to  say  to  that?  If  I  do 
insist  upon  it,  1  am  bound  to  say  so.  I  am  bound  to  say,  "  Sir,  I  do 
not  agree  with  you.  I  do  not  agree  to  your  interpretation  of  these 
ambiguous  words.    I  will  tell  you  what  I  understand."    But  su|)pose 

I  say,  "Why  my  dear  friend,  there  is  no  occasion  to  mention  that,  I 
never  claimed  any  such  thing.  Do  not  interrupt  the  execution  of  this 
contract  by  any  such  cavil.  If  you  want  to  send  me,  after  the  contract 
is  executed,  a  paper  showing  exactly  what  you  understand  by  it,  do 
so." — "Very  well,"  he  says,  and  so  in  perfect  good  faith  he  signs  the 
contract  and  immediately  sends  me  such  a  paper  saying,  in  effect, 
"You  understand,  Sir,  of  course,  in  the  doubtful  language  embraced 
in  this  contract,  that  it  means  so  and  so",  and  I  accept  it  and  file  it 
away.  I  should  like  to  know,  if  after. that  I  were  capable  of  going  into 
a  Court  of  justice  and  claiming  against  him  in  oiii)osition  to  that  paper 
and  in  opjtosition  to  the  interview,  how  I  should  be  received. 

I  should  be  received  by  being  informed  that  I  was  engaged  in  the 
perpetration  of  a  fraud.  I  should  be  received  by  being  reminded  if 
there  was  an  ambiguity  in  this  language,  even  one  that  might  have 
admitted  of  my  construction,  that  when  my  friend  came  to  me  and  con- 
fronted me  with  the  question,  I  gave  him  to  understand  that  I  should 
not  make  any  such  claim,  and  did  understand  the  contract  as  he 
did,  and  advised  hiui  if  he  thought  there  was  any  doubt  about  it  that 
might  be  raised  after  he  and  I  w^ere  passed  away,  that  he  should  send 
me  a  paper  whiuli  1  would  attach  to  the  contract,  and  he  did  so,  and  I 
received  it  without  reply,  that  1  was  bound  by  the  construction  so 
adoi)ted.  I  should  like  to  know  how  I,  or  those  who  might  succeed  me 
75  years  afterwards  and  after  theie  had  been  unbroken  possession  in 
l)ursuance  of  the  contract  iis  he  understood  it,  would  fare  in  under- 
taking to  set  up  a  construction  that  I  had  thus  formally  abandoned 
and  repudiated,  and  on  the  strength  of  which  rei)udiation  they  had 
executed  the  contract  and  gone  on  with  it  all  this  time.  The  same 
rules  aj)ply  to  the  execution  of  a  Treaty.  You  must  impute  at  least 
ordinary  propriety  to  these  (iovernments,  and  this  loads  you  inevitably 
to  the  conclusion  that  in  the  negotiations  between  the  United  States 
and  Hussia,  it  was  not  intended,  it  was  not  understood,  that  IJussiawas 
throwing  open  to  the  (Jnited  States  this  valuable  and  impoitant  indus- 
try wliich  the  United  States  had  not  even  chiimed  or  asked  for;  but 
that  the  United  States  was  content  with  obtaining  from  iJussia  what  it 
did  obtain,  everything  that  it  contended  for,  snlijeet  only  to  the  one 
provision  by  which  tlie  i)arties  seem  to  have;  (celebrated  iind  marked 
the  friendly  (;on(;lnsion  to  which  they  had  bronght  tiie  whole  matter 
after  they  had  settled  their  mutual  rights,  by  saying,  on  each  side,  for 
10  years  we  open  these  dis|)uted  territories  t<j  each  i>ther. 

Now,  I  come  to  the  British  Ticaty. 

The  IMIESIDENT.— Ilelore  we  leave  this  Treaty,  Mr.  Pheli)s,  will  you 
allow  me  to  ask  you  it  being  your  construction  that  Article  1  and  Article 

II  are  not  ai)i»]ical)le  to  liehring  Sea?  what  do  you  say  to  Article  VT 
See  the  Treaty  of  1884,  ]»age  ;5»»,  of  your  first  Appendix.  Do  you  think 
this  is  not  applicable  to  liehring  Sea? 
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Mr.  Phelps. — I  see  no  language  in  article  V  that  extends  the  appli- 
cation of  the  Treaty. 

The  President. — Might  not  the  Treaty  be  construed  in  such  a  way 
that  iVrtiole  111  and  Article  IV  are  the  only  Articles  that  refer  to  the 
American  North-west  Coast,  and  the  other  Articles  of  the  Treaty 
applied  to  Behring  Sea  as  well,  and  I  might  say  even  to  the  coast  of 
Siberia? 

Mr.  Phelps. — If  you  refer  to  Article  V  I  do  not  know  that  there  is 
anything  in  the  language  of  that  Article  to  extend  it,  neither  would 
it  be  material,  as  it  seeins  to  me,  to  the  present  controversy  wliether  it 
was  extended  or  not.  The  first  Article,  which  is  the  dominant  one 
as  to  territory,  raises  this  very  question  whether  the  Behring  Sea  is 
included  in  the  Pacific  Ocean.  If  it  is,  the  Treaty  refers  to  it;  if  it 
is  not,  the  Treaty  does  not  refer  to  it. 

The  President. — I  would  not  say  Article  I  refers  to  territory, 
Article  III  refers  to  territory, 

Mr.  Phelps. — I  do  not  think  Article  I  refers  to  territory. 

The  President. — May  I  beg  your  attention  to  the  very  general 
purport  of  the  introduction  of  this  Treaty. 

The  President  of  the  United  States  of  America  and  His  Majesty  the  Emperor  of 
all  the  Russias  wishing  to  cement  the  bonds  of  amity  which  unite  them  and  to 
secure  between  them  the  invariable  maintenance  of  a  perfect  concord. 

These  words  as  you  are  well  aware  are  generally  employed  for  Trea- 
ties of  a  very  general  application,  for  Treaties  which  relate  to  all  the 
possible  connections  and  relations  between  two  different  nations  or  two 
different  States. 

If  this  Treaty,  and  of  course,  I  do  not  express  my  view,  I  put  the 
point  as  it  nijglit  be  argued  against  you,  applies  only  to  a  question  of 
boundary  and  navigation  and  fishing,  and  so  forth  along  the  coast,  or 
in  front  of  the  coast,  then  do  you  think  they  would  use  such  a  general 
expression  as  this,  "Wishing  to  cement  the  bonds  of  amity  which  unite 
them,  and  to  secure  between  them  the  invariable  maintenance  of  a  per- 
fect concord"  ?  That  is  a  very  general  expression  for  merely  a  bound- 
ary Treaty. 

Mr.  Phelps. — It  is.  The  expression  shows  that  the  Treaty  is  one 
of  a  general  character. 

The  President. — I  should  think  so. 

Mr.  Phelps. — But  I  respectfully  submit  that  those  words  do  not 
enlarge  the  specific  provisions  of  the  Treaty.  It  will  be  observed  that 
the  condition  of  things  then  was  very  diiferent  from  what  it  is  now. 
This  was  Eussia  li^ointing  on  the  map]  as  well  as  this.  Alaska  was 
then  Eussia.  All  this  territory  and  coast,  and  a  good  deal  more  was 
claimed  or  had  been  claimed  by  Eussia  up  to  that  time,  but  in  the  very 
settlement  that  they  made  this  was  Eussia  down  on  the  one  side  until 
we  get  to  near  Japan,  and  this  also  was  Eussia,  so  that  international 
relations  did  not  begin  between  these  two  countries  till  you  get  down 
to  540  40',  or  whatever  may  be  the  disputed  line. 

Now  the  Treaty  was  a  good  deal  more  than  to  settle  that  line.  That 
was  one  object  of  it;  and  I  quite  agree  that  such  words  might  or  might 
not  be  used.  It  depends  a  good  deal  on  the  fertility  of  those  who  were 
writing.  If  the  whole  country  was  new,  and  the  right  of  other  coun- 
tries to  make  settlements,  and  discovery  and  occupation  was  still  open 
to  dispute,  Eussia's  claims  to  come  down  as  far  as  it  did,  were,  as  Mr. 
Adams  pointed  out,  only  supported  by  some  settlements — some  very 
few,  sparse  settlements — I  believe  there  was  one  at  Archangel,  which 
was  the  same  as  Sitka.     Mr.  Adams  points  out,  that  it  no  longer  had  the 
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exclusive  liglit  of  occupation  and  discovery  which  might  have  been 
open  at  that  time  to  considerable  dispute,  ou  the  strength  of  one  little 
settlement  at  Archangel.  And  you  will  j^erceivethat  Mr.  Adams  takes 
occasion  to  deny,  whether  he  meant  to  insist  ou  it  or  not,  but  as  a  part 
of  his  argument,  and  to  siiow  Eussia  that  their  chiims  were  not  so  well 
establislied, — he  says  in  eft'cct,  "If  you  choose  to  get  into  a  debate  on 
the  subject  of  how  far  Eussia  has  the  exclusive  dominion  over  all  this 
territory,  by  right  of  possession  and  occupation,  there  are  two  sides  to 
that  question,  and  we  may  have  something  to  say  upon  it".  Now,  all 
that  is  settled.  There  is,  as  I  said,  a  grant  on  each  side  for  10  years, 
of  the  right  to  visit  and  trade  with  the  settlements  of  the  other,  and  it 
must  be  plain  that  these  general  words  of  friendshij)  cannot  control  the 
terms  which  fix  the  boundary. 

Senator  Morgan. — This  was  the  first  Treaty  between  the  United 
States  and  Eussia  of  any  kind? 

Mr.  Phelps. — Yes. 

Senator  Morgan. — It  was  natural  that  there  should  have  been  an 
exjn-ession  to  each  other  of  a  cordial  state  of  feeling. 

The  President.— Yes.     I  quite  admit  that. 

Mr.  Phelps. — This  general  language  does  not  help  you  in  determin- 
ing the  meaning  of  Article  I  wliether  P>ehring  Sea  was  or  was  not 
included  in  the  term  Pacific  Ocean.  You  get  no  light  from  the  pream- 
ble, because  it  is  equally  a])])licable  and  proper  in  either  case.  It  does 
not  help  us  to  exclude  Behring  Sea;  it  does  not  hel])  us  to  include  it, 
and  when  you  come  to  Article  V  you  will  notice  that  it  is  a  limitation 
on  Article  lY,  which  grants  this  10  years  mutual  right.  It  sajs  all 
si)irituous  liquors,  firearms,  other  arms,  powder,  numitions  of  war  of 
every  kind  are  always  exce])ted  from  this  same  commerce  permitted  by 
the  preceding  Article,  that  is  Article  IV. 

Now,  Sir,  as  I  have  reached  the  point  of  considering  the  P>ritish 
negotiations,  perhaps  you  will  think  it  better  to  adjourn  before  that  is 
taken  up. 

The  President. — Yes. 

[The  Tribunal  there  adjourned  until  Tuesday,  the  4th  July,  at  11.30.] 


FORTY-NINTH  DAY,  JULY  4^",  1893. 

Mr.  Phelps. — I  need  biirdl^'  say,  Sir,  that  I  find  it  quite  as  difficult 
to  speak  iu  weather  which  is  so  oppressive,  as  the  Tribunal  must  to 
listen;  and  if  you  perceive,  Sir,  as  I  do,  tliat  I  am  taking  twice  the 
necessary  time  to  make  my  propositions  half  as  clear  as  they  ought  to 
be  made,  I  beg  you  will  remember  that  it  is  in  some  measure  my  mis- 
fortune and  not  altogether  my  fault. 

The  President. — We  never  perceive  that  you  do  not  make  your 
propositions  quite  clear,  Mr.  Phelps. 

Mr.  Phelps. — Yesterday,  Sir,  I  was  engaged  in  discussing  this  much 
discussed  question  of  the  assertion  and  ocrnpation  of  Pussia  from  the 
time  of  the  discovery  of  the  Islands  down  to  the  time  of  the  cession  of 
them  to  the  United  States  in  18G7,  and  especially  relating  to  the  period 
of  time  embraced  between  the  promulgation  by  Russia  of  the  Ukase  of 
1821  and  the  conclusion  between  the  three  Governments  respectively  of 
the  Treaties  of  1824  and  1825;  and  I  had  endeavored  to  point  out  that, 
so  far  as  this  case  is  concerned,  the  whole  enquiry  embraced  in  two  or 
three  questions  in  the  Treaty  results  after  all  in  determining  whether 
in  the  language  of  those  Treaties,  aisd  the  language  it  will  be  remem- 
bered is  the  same  in  both  Treaties,  that  Behviug  Sea  was  or  was  not 
included  under  the  term  "Pacific  Ocean";  because  as  I  tried  to  point 
out,  there  is  no  interruption  whatever  to  the  exclusive  assertion  and 
occupation  of  Eussia  so  far  as  the  fur-seal  business  is  concerned,  from 
the  time  of  the  first  discovery  down  to  the  time  of  the  cession,  unless 
such  an  interruption  is  found  in  the  language,  though  as  it  will  be 
seen  not  in  the  results — of  the  Treaties  of  1821  and  1825,  by  which  it 
could  be  made  out  that  the  access  to  Behring  Sea  for  general  purposes 
was  thrown  open  to  these  two  Governments.  I  had  said  that,  of  course, 
in  determining  that  question  which  really  determines  all  there  is  in 
dispute,  the  first  resort  is  to  the  language  of  the  Treaty ;  what  is  meant 
by  tbe  term,  ''commonly  called  Pacific  Ocean";  and,  in  reviewing  the 
maps,  which  are  the  only  sensible  resort  for  the  purpose  of  giving  a 
definition  to  those  words,  I  had  gone  through  with  the  consideration  of 
the  maps  in  discussing  the  American  Treaty  which  i»receded  by  a  year, 
as  you  will  remember,  the  conclusion  of  the  British  Treaty;  and  I  have 
one  single  observation  to  make  in  parting  with  that  topic  and  in 
approaching  the  consideration  of  the  British  Treaty.  Sui)pose,  Sir, 
that  all  the  distinguished  geographers  who  were  then  living  had  been 
called  at  that  time  as  witnesses  in  a  Court  of  Justice  on  the  question  of 
whether  the  Behring  Sea  was  coni])rised  within  what  is  commonly  called 
the  Pacific  Oceaii, — in  other  words,  suppose  this  controversy  had  taken 
place  immediately  after  the  conclusion  of  those  Treaties  and  some  Tri- 
bunal had  been  charged  with  determining  the  very  question  that  is  sub- 
mitted here  to-day;  and  su]»i)ose  all  those  eminent  geograi^hers,  then 
living,  whose  oi)ini<)US  would  have  been  regarded  as  entitled  to  general, 
and  international  respect,  had  been  called  as  witnesses  before  the  Tri- 
bunal and  the  question  had  been  put  to  them  as  experts  in  the  science 
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of  geography,  "  What  do  you  understand  by  the  words  that  are  here 
used"!  what  would  have  been  the  answer?  You  will  find  the  answer 
in  the  maps  that  those  men  had  published  and  did  publish,  where  it 
became  necessary  to  put  down  the  answer  to  that  question  on  the  face 
of  the  map.  Is  there  any  doubt  that  every  one  of  these  witnesses  would 
have  given  to  this  langnage  the  construction  that  we  contend  for? 

Xow  taking  leave  of  the  American  Treaty,  having  seen,  I  think  very 
clearly,  that  whatever  the  term  "Commonly  called  Pacific  Ocean" 
means,  it  was  understood  by  Russia  and  understood  by  America  as 
excluding  Behring  Sea  and  these  industries  or  trades  or  whatever 
there  was  there,  how  stands  the  case  of  tbe  British  Treaty?  It  is  of 
course  conceivable  that  liussia  and  the  United  States  had  understood 
this  one  way  and  Great  Britain  had  understood  it  in  another  way,  and 
although,  as  I  sball  contend,  that  could  not  make  any  material  differ- 
ence in  the  discussion  of  this  question,  still  it  is  worth  attending  to  as  we 
pass  along,  to  see  if  there  was  a  different  understanding  by  one  nation 
in  respect  of  the  same  language  from  that  which  was  entertained  by 
both  the  others. 

In  the  first  place  this  American  treaty  was  adopted  by  the  British 
Government,  not  merely  by  the  employing  of  identical  language;  it 
was  adopted  upon  an  agreement  that  Great  Britain  would  accept  just 
Miiat  had  been  conceded  to  America; — not  merely  the  language,  but 
the  provisions  tliat  had  been  conceded  to  Amciica.  I  must  ask  your 
attention  on  that  point  to  the  2nd  volume  of  the  Appendix  to  the 
British  case  page  74.  It  is  a  letter  from  Mr.  George  Canning  of  instruc- 
tions to  Mr.  Stratford  Canning: 

Perhaps  tlie  situplest  course  after  all  will  be  to  substitute,  for  all  that  part  of  the 
projet  ana  counter-piojet  which  relates  to  maiitiiue  rights  and  to  navii^ation,  the 
lirst  two  Articles  of  the  Convention  already  concluded  by  the  Court  of  iSt.  Peters- 
burg with  the  United  States  of  America,  in  the  order  in  which  they  stand  in  that 
Convention. 

Russia  cannot  mean  to  give  to  the  United  States  of  America  what  she  withholds 
from  us;  nor  to  withhold  from  us  anything  that  she  has  consented  to  give  to  the 
United  States. 

The  uniformity  of  stipulations  in  pari  matei'ia  gives  clearness  and  force  to  both 
arrangements,  and  will  establish  that  footing  of  equality  between  the  several  con- 
tracting parties  which  it  is  most  desirable  sliould  exist  between  three  Powers  whose 
interests  come  so  nearly  in  contact  with  each  other  in  a  part  of  the  globe  in  which 
no  other  f)Owcr  is  concerned. 

This  therefore  is  what  I  am  to  instruct  you  to  propose  at  ouce  to  the  Russian 
Minister  as  cutting  short  an  otherwise  inconvenient  discussion. 

Subsequent  corresi)ondence  sliows  that  IVfr.  Stratford  Canning  in 
pursuance  of  the  instructions  did  exactly  what  lie  was  instructed  to  do, 
that  is  to  say  he  projxtsed  to  the  Kiissian  (loveininent  to  cut  short 
a  discussion  that  I  shall  refer  to  in  a  moment,  by  adopting  between 
Kussia  and  Great  liritain  what  had  Ix-en  adopted  by  the  United  States, 
and  (irent  Hritain. 

Now  it  that  is  the  case,  in  adopting  these  ])rovisions  they  adoj)ted 
them  as  tliey  were  understood  and  intended  by  the  parties.  In  a(lo[»t- 
ing  the  language  they  adopt  the  <;onstru(!tion,  and  if  it  is  found — 1 
obseive  tliat  Lord  Ilannen  appears  to  dissent  from  that  proposition — 

Lord  Hannkn. — Well,  to  i)ut  it  very  clearly,  I  will  not  assume  that 
it  is  so,  but  su|t|tose  it  were  clear  that  tiie  llussian  Government  had 
led  the  English  Government  to  think  that  they  |>ut  tlu^  same  const iiu;- 
tion  on  the  language  of  the  first  clause  of  the  Treaty  as  the  lOnglish 
now  contend  for,  you  would  not  then  he  able  to  say  they  were  bound 
by  the  construction  that  was  understood  by  the  United  States. 
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^h\  Phelps. — Xo,  Sir,  that  would  state  an  entirely  different  case, 
but  I  tliink  I  shall  be  able  to  point  out  presently  from  the  correspond- 
ence, that,  so  far  from  Russia  setting-  up  to  Great  Britain  a  ditterent 
construction  of  this  language  from  what  had  obtained  between  Russia 
and  the  United  States,  it  was  exactly  the  other  way,  and  that  Great 
Britain  did  understand  distinctly  that  the  construction  of  that  lan- 
guage did  not  include  Behriug  Sea.  When  I  stated  the  proposition 
that  in  adopting  by  agreement  not  merely  the  language  that  had  been 
employed  by  the  two  other  countries  they  adopted  the  construction, 
that  is  to  say  they  adopted  what  the  agreement  meant  between  the 
parties,  of  course,  that  is  in  the  absence  of  specific  proof  to  rebut  that 
by  showing  the  contrary.  Any  presumption  of  that  sort  or  any 
inference  of  that  sort  is  open  to  be  rebutted,  but  in  the  absence  of 
rebutting  facts  I  understand  that  it  would  not  be  possible  to  contend 
that  where  a  contract  has  been  made  between  two  parties  and  a  third 
party  agrees  with  one  of  those  contracting  parties,  "  I  will  take  exactly 
the  contract  that  you  have  given  to  the  other  man;"  that  he  does  not 
ado])t  it  upon  the  construction  which  the  law  would  give  it  as  between 
those  two  parties;  and  if  that  construction  turned  out  to  dejjend  not 
so  much  on  the  language  as  on  the  understanding,  why  then  he  has 
ado]>ted  the  understanding.  But  there  is  a  correspondence  on  this 
subject  that  seems  to  me  to  make  this  perfectly  clear.  In  the  progress 
of  this  negotiation  between  Great  Britain  and  Russia,  Mr.  Canning  the 
Foreign  Minister,  sent  to  Sir  Charles  Bagot  who  was  then  the  Ambassa- 
dor at  St.  Petersburg,  a  proposed  draft  of  this  Treaty,  and  it  will  be 
found  on  page  63  of  the  second  Volume  of  the  Appendix  to  the  British 
Case;  and  I  invite  your  attention  particularly  to  this  language. 

Mr.  Justice  Harlan. — Sent  by  whom? 

Mr.  Phelps. — By  Mr.  George  Canning,  Secretary  of  State  for  For- 
eign Aflairs,  to  His  jMajesty's  Minister  at  St.  Petersburg,  Sir  Charles 
Bagot.  He  enclosed  this  as  Great  Britain's  proposal,  and  the  first 
Article  reads  in  this  way. 

It  is  agreed  between  tbe  high  contractiug  Parties  that  tlieir  respective  subjects 
shall  enjoy  the  right  of  free  navigation  along  the  whole  extent  of  the  Pacific  Ocean, 
comprehending  the  sea  within  Behring's  Straits. 

There  are  the  words  which  put  this  ambiguity  out  of  the  question. 
There  are  the  words  that,  as  I  remarked  yesterclay,  it  is  inconceivable 
should  n(..  have  been  inserted  if  it  was  intended  by  the  parties  to  include 
Behring  Sea,  and  not  leave  the  whole  Treaty  upon  language  so  ambig- 
uous and  doubtful,  to  say  the  least,  as  they  employed.  That  shows 
that  the  attention  of  the  Foreign  Minister  and  of  the  negotiators  on  the 
part  of  Great  Britain  was  drawn  to  this  point,  and  that  it  occurred  to 
them  that  more  words  were  necessary.  Then  "comprehending  the  sea 
within  Behring's  Straits,"  was  proposed  to  Russia  as  if  it  was  intended 
to  make  this  clear. 

From  Russia  in  reply  we  get  what  you  will  find  in  page  68,  a  counter- 
draft.  They  cannot  accept  Great  Britain's  proi)Osal  entirely,  and  they 
sent  on  their  own  side  a  proposal,  and  you  will  see  that  Article  1st  in 
the  British  proposal  becomes  Article  Vin  the  Russian  proi)Osal,  and  it 
will  be  found  at  the  bottom  of  page  69  in  the  original  French.  It  is 
not  translated  in  this  copy: 

The  High  Contracting  Parties  stipulate  on  behalf  of  their  respective  subjects  that 
free  navigation  over  all. 

Lord  Hannen. — "Throughout  the  whole  extent". 
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Mr.  Phelps. — "  Tbroiigiioiit  the  whole  extent,  as  well  north  as 
south",  aud  so  on,  and  the  words  "comprehending  Behring  Sea"  or 
any  similar  words  are  omitted. 

Sir  Charles  Eussell. — "And  that  they  will  enjoy  the  right  of 
fishing  in  the  high  sea". 

Mr.  Phelps. — "And  that  they  will  enjoy  the  right  of  fishing  in  the 
high  sea",  and  so  forth.  But  I  speak  of  the  omission  in  that  statement 
of  the  words  contained  in  the  British  proposal.  Tliat  would  have  set 
this  question  at  rest.  In  other  words.  Article  V  is  substantially  the 
same  as  Article  lof  the  British  contention. 

Sir  Charles  Kussell. — Would  you  read  Article  VI — of  the  right 
to  navigate  Behring  Straits. 

Mr.  Phelps. — I  will  re^d  that. 

The  President. — How  do  you  construe  these  words,  Mr.  Phelps — 
"as  well  in  the  north  as  in  the  south"?  Where  do  you  put  the  north 
and  south  as  of  interest  between  IJussia  and  England! 

Mr.  Phelps. — Tliat  is  only  introducing  another  ambiguity.  They 
introduce  words  there  that  are  more  ambiguous  than  the  terms 
employed  before;  they  relieve  an  ambiguity  by  a  worse  ambiguity;  but 
they  (lecliue  to  put  in  the  plain  and  simple  words  that  would  have  set- 
tied  the  ]»oint. 

The  President. — Perhaps  the  Eussian  policy  had  particular  views 
about  that  at  the  time. 

Mr.  Phelps. — Exactly,  Sir;  that  is  the  very  reason. 

Sir  Charles  Kussell. — iNIy  learned  friend  will  surely  be  glad  to  be 
assisted  on  this.  The  words  in  tlie  Frojet  are  not  ''  Behring  Sea"  but 
"  comprehending  the  sea  within  Behring  Straits".  And  that  is 
treated  by  Count  Lieven  in  the  memorandum  on  page  05  as  being  a 
claim  to  navigate  the  seas  in  the  Arctic  Ocean,  which  he  says  is  a  new 
l)ro|M)sition.     It  is  not  a  question  of  Behring  Sea. 

Mr.  Phelps. — 1  quite  understand  that  and  will  come  to  it  in  a 
monicnt.  I  have  not  overlooked  any  word  in  tiiis  correspondence,  and 
I  shall  not /ail  to  alhide  to  it.  What  I  am  upon  now  is — and  1  think  I 
shall  be  able  to  make  myself  understood,  that  on  this  single  and  only 
(pn'stion  with  which  we  are  concerned,  whether  or  not  Behring  Sea 
was  intended  by  these  i)arties  and  understood  to  be  comprised  within 
the  term  "Pacific  Ocean" — the  British  lU'gociators,  I  re[)eat,  i)ut  into 
tlieir  <lraft  words  which  would  have  settled  that  question  and  deter- 
nnned  it.  The  Kussians  declined  to  accept  it,  and  lelt  them  out,  and 
the  liritisli  executed  the  treaty  without  them.     That  is  the  i)oint. 

Loi-d  llANNEN. — But  Sir  Cliarles'  suggestion,  Mr.  lMieli)s,  is  that  the 
words  aie  e«|uivalent.     You  will  have  to  deal  witli  that. 

Mi-.  J'iij;i.i'S. — We  will  consider  that  ])reseutly.  Why,  if  Kussia 
m(!ant  to  ine.hide  JUdiring  Se;i,  did  she  strike,  llicm  outf  What  reason 
can  be  giv<'n  Ibr  striking  out  IVom  the  draft  of  the;  Treaty  those  plain 
woids  wiiicli,  upon  the  theory  ol  my  learned  IViend,  b(»tli  parties  under- 
stood to  be,  tlKJie?  VN  hy  employ  (Mpiivalent  words  unless  you  can 
employ  b(^tter  ones?  \\hy  supply  the  place  of  those  jilain  words  with 
the  ambijiuous  words  to  wliich  the  rresideiit  just  now  alluded — "  north 
and  soutli".  '^fhe  Pussiaiis  did  not  suppose,  as  we  leain  from  the  Baron 
de  'J'uyll's  (;oiiiiiiuni<-ation  to  Mr.  Adams  that  they  were  throwing  o|)en 
the  fur  seal  piirsuitsof  Behring  Sea  to  countries  that  did  not  ask  for 
them.  We  see  plainly  that  l.'ussijMlid  not  so  iiiMU'istand  it,  and  we  see 
why  it  was  they  struck  out  these  ])l:iin  words  and  subsliluted  words 
which  are  lutt  ecpiivaleiil  to  them,  because  they  do  not  add  anytliing  to 
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what  was  there  before.  To  add  to  tlie  term  ''coTiimonly  called  Pacific 
Oceau"  "as  well  north  as  south"  adds  nothing  as  far  as  touches  this 
point. 

Senator  Morgan. — Is  it  shown  anywhere,  Mr.  Phelps,  which  was 
first  submitted? 

jMr.  Phelps. — Certainly,  Sir;  the  British  was  first  submitted,  and 
the  Russian  you  will  remember  was  the  contre-projet. 

i^ow,  the  attention  of  the  British  was  called  to  this;  and  you  will 
perceive  that  it  was  criticised  subsequently  in  one  of  these  letters 
which  will  be  found  on  page  72  of  December  the  Sth  from  George  Can- 
ning to  Stratford  Canning.  He  criticises  this  contre-projet,  and  he 
complains  that  Article  I  in  his  projct  is  made  Article  IV  in  the  Eussian 
contre-projet;  and  he  says  in  regard  to  that: 

You  v>\\\  observe  in  the  first  place  that  it  is  proposed  by  the  Russian  Plenipo- 
tentiaries entirely  to  change  that  order,  and  to  transfer  to  the  latter  part  of  the 
instrument  the  Article  which  has  hitherto  stood  first  in  the  projet. 

To  that  transposition  we  cannot  atrree,  for  the  very  reason  which  Count  Nessel- 
rode  alleges  in  favour  of  it,  namely,  that  the  economie  or  arrangement  of  the  Treaty 
ought  to  have  reference  to  the  history  of  negotiation. 

The  whole  negotiarion  grows  out  of  the  Ukase  of  1821, 

So  entirely  and  absolutely  true  is  this  jiroposition  that  the  settlement  of  the 
limits  of  the  respective  iiossessions  of  Great  Britain  and  Russia  on  the  north-west 
coast  of  America  was  proposed  by  us  only  as  a  mode  of  facilitating  the  adjustment 
of  the  difference  arising  from  the  Ukase  by  enabling  the  Court  of  Russia,  under 
cover  of  the  more  comprehensive  arrangement,  to  withdraw  with  less  appearance 
of  concession,  the  offensive  pretensions  of  that  edict; 

and  he  continues  to  the  same  effect. 

Sir  Charles  Eussell. — I  should  be  glad  if  you  will  read  the  next 
passage. 

Mr.  Phelps. — I  will  certainly. 

It  is  comparatively  indifferent  to  us  AvhetLcr  we  hasten  or  postpone  all  questions 
respecting  the  limits  of  territorial  possession  on  the  Continent  of  America,  but  the 
pretensions  of  the  Russian  Ukase  of  1821  to  exclusive  dominion  over  the  Pacific 
could  not  continue  longer  unrepealed  without  compelling  us  to  take  some  measure 
of  public  and  effectual  remonstrance  against  it. 

You  will  therefore  take  care,  in  the  first  instance,  to  repress  any  attempt  to  give 
this  change  to  the  character  of  the  negotiation,  and  will  declare  without  reserve 
that  the  point  to  which  alone  the  solicitude  of  the  British  Government  and  the 
jealousy  of  the  British  nation  attach  any  great  importance  is  the  doing  away  (in  a 
manner  as  little  disagreeable  to  Russia  as  possible)  of  the  effect  of  the  Ukase  of  1821. 

That  this  Ukase  is  not  acted  upon,  and  that  instructions  have  been  long  ago  sent 
by  the  Russian  Government  to  their  cruisers  in  the  Pacific  to  suspend  the  execution 
of  its  provisions,  is  true ;  but  a  private  disavowal  of  a  published  claim  is  no  security 
against  the  revival  of  that  claim.  The  suspension  of  the  execution  of  a  principle 
may  be  perfectly  compatible  with  the  continued  maintenance  of  the  principle  itself, 
and  when  we  have  seen  in  the  course  of  this  negotiation  that  the  Russian  claim  to 
the  possession  of  the  coast  of  America  down  to  latitude  59  rests  in  fact  on  no  other 
ground  than  the  presiimed  acquiescence  of  the  nations  of  Europe  in  the  provisions 
of  an  Ukase  i)ubli8hed  by  the  Emperor  Paul  in  the  year  1800,  against  which  it  is 
affirmed  that  no  public  remonstrance  was  made,  it  becomes  us  to  be  exceedingly 
careful  that  we  do  not,  by  a  similar  neglect  on  the  present  occasion,  allow  a  sim- 
ilar presumption  to  be  raised  as  to  an  acquiescence  in  the  Ukase  of  1821. 

The  right  of  the  subjects  of  His  Majesty  to  navigate  freely  in  the  Pacific  cannot 
be  held  as  matter  of  indulgence  from  any  Power.  Having  once  been  publicly  ques- 
tioned, it  must  be  publicly  acknowledged. 

The  President. — How  would  you  construe  in  the  meaning  of  Mr. 
George  Canning  these  words;  —  "The  right  of  the  subjects  of  His 
Majesty  to  navigate  freely  in  the  Pacific"?"  How  do  you  believe 
Mr.  Canning  understood  the  word  "Pacific"? 

Mr.  Phelps. — I  understand  the  word  "Pacific"  there  means  just 
what  it  means  in  the  Treaty. 

The  President. — oSTot  Behiing  Sea  ? 
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Mr.  Phelps. — Behring  Sea  for  a  certain  purpose,  which  I  shall  point 
out  directly,  was  made  of  iiiii)ortaiice  in  sabsciiuent  negotiations, — the 
right  to  navigate  throngh  Behring  Sea  unquestionably,  because  that 
is  specially  S])oken  of  in  the  correspondence  that  if  vessels  cannot 
pass  through  Beliring  Striiits  no  further  discoveries  in  the  Xorth  could 
be  made.  The  gate  is  shut  to  the  whole  world,  and  the  right  to  pass 
through  Behring  Straits  is  spoken  of;  and  it  is  immediately  met  by  an 
assurance  on  the  i)art  of  Eussia  that  they  had  no  intention  whatever 
of  closing  up  Behring  Straits. 

Lord  IIa>nen. — Tiiat  had  been  already  the  subject  of  negotiation, 
because  you  see  the  allusion  in  the  passage  is  this: 

For  reasons  of  the  same  uature  we  cannot  consent  that  the  liberty  of  navigation 
through  Behring's  Straits  shouhl  be  stated  in  the  Treatj  as  a  boon  from  Russia. 

Mr.  Phelps. — Yes,  I  see. 

It  cannot  be  doubted  that  tlie  Americans  consider  themselves  as  secured  in  the 
right  of  navigating  Behring's  Straits  and  the  sea  beyond  them. 

I  am  obliged  to  your  Lordship  for  calling  attention  to  it.  That  was 
unquestionably  understood. 

Lord  Hansen. — But  under  what  words  was  it  stipulated  or  agreed 
in  any  way  that  the  Americans  should  have  the  right  of  navigating 
Behring  Straits  and  the  sea  beyond? 

Mr.  Phelps. — You  will  see  it  in  Mr.  Stratford  Canning's  letter,  on 
page  80. 

Lord  Haisnen. — But  I  mean  what  words  of  the  Treaty  carry  it? 

Mr.  Phelps. — It  will  come  in  under  the  Article  we  have  been  dis- 
cussing in  the  American  Treaty,  Article  L 

Lord  Hansen. — That  is,  under  the  term  -'Pacific  Ocean", 

Mr.  Phelps. — Lender  the  term  "Pacific  Ocean". 

Sir  Charles  Kussell. — Fishing  and  navigation. 

Mr.  Phelps. — But  as  controlled  by  the  other  language.  It  is  one 
thing  to  concede  the  right  of  navigating  and,  if  you  please,  fishing 
tliiongh  tlie  Behring  Sea  and  throngh  tlie  liehring  Straits  which  was 
nexer  iii  dispute  between  the  ])arties;  it  is  anotlier  thing  to  throw 
oi)en  to  them,  according  to  tlie  langnage  of  this  first  Article  of  the 
Treaty,  tlie  right  to  ])ursue  these  varions  industries. 

In  this  letter  that  I  Avas  about  to  refer  to,  you  will  see  that  that  was 
never  disputed.  I\lr.  Sti  atfi>rd  Canning  writes,  on  page  50,  in  his  letter 
of  the  17th  of  February,  1825: 

With  respect  to  Behring's  Straits.  I  am  hii]i)iy  to  have  it  in  my  ))o\ver  to  assure 
you,  on  tlie  Jdiiit  autiiority  of  tlie  Russian  l'i<iiiiM)t(iitiiiri('S,  that  the  Emperor  of 
JiuHHia  lias  no  inttiif  ion  \vli:i(<5Vcr  of  iii:iiiit;iiiiiiig  any  exclusive  claim  to  the  navi- 
gation of  those  straits  iir  of  liie  seas  to  tiio  north  of  tlicm. 

It  cannot  lie  necessary,  under  tlicso  ciicumstances,  to  trouble  you  with  a  more 
particular  account  of  tlio  Hcverai  conferencrs  which  I  liave  licld  witii  tlie  Russian 
PlciiipotfiitiarieH;  and  it  is  but  justice  to  state  that  I  have  found  tliem  disposed, 
throiigluiiit  this  latter  slate  of  tlie  negotiation,  to  treat  the  matters  under  discus, 
siou  with  fairness  ami  liberality. 

There  is  another  hotter  somewhere  in  \vhi<'M  (his  is  rcfcncd  t(»;  iind 
in  rcjily  to  a  letter  which  yon  will  renuMuber  w;is  wiitteii  by  one  of  the 
Jiritish  Negotiators,  Russia  replies  thiit  they  h:id  no  idea  whatever.  Just 
;is  Mr.  Canning  says  was  repe;ited  to  him,  (if  interrupting  the  luiviga- 
tion  through  J'.ehring  Straits. 

Lord  Uannen. — They  had  at  one  time  an  idea  of  doing  so,  and  said 
it  was  a  new  proj)osal,  they  did  at  one  time  think  of  disjmting  it. 

Mr.  I'HKLPS. — Well,  they  subscfpiently  withdrew  from  that,  because 
*hey  said  they  never  had  any  intention  of  disputing  it. 
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Now,  tlie  difference  between  the  right  under  the  terms  of  this  first 
Artick^  in  reply  to  the  (]nestion  that  you  put  Just  now,  the  difference 
between  conceding;  what  was  never  denied,  the  right  of  free  navigation 
through  Behring  Sea,  which  could  not  be  denied  unless  they  intended 
to  make  it  a  closed  sea,  and  conceding  all  that  is  given  under  the  first 
Article  is  very  plain,  because  it  is  the  dilference  as  to  the  effect  of  that 
particular  Article  on  the  industry  or  business  with  which  we  are  now 
charged. 

Lord  Hannen. — The  passage  I  was  referring  to  will  be  found  at  page 
G6,  where  it  is  said : 

"As  to  the  clause  of  the  same  projet"  (that  is  a  letter  from  Count  Lieven)  "hav- 
ing or  its- object  to  ensure  to  English  vessels  the  free  entry  into  the  Icy  Sea  by  the 
Straits  of  Behring,  it  seems,  in  the  first  place,  that  that  condition,  which  is  entirely 
new,  is  by  its  nature  foreign  to  the  special  object  of  the  negotiation". 

They  did  not  in  the  first  place  yield  that,  but  yielded  it  in  conse- 
quence of  further  negotiations;  and  then  the  question  is,  on  what  terms 
did  they  yield  it,  and  what  was  the  effect  of  the  terms  on  which  they 
yielded  it? 

Mr.  Phelps. — Still,  the  force  of  the  observation  that  I  have  made 
does  not  appear  to  me,  I  respectfully  submit,  to  be  at  all  diminished.  It 
is  plain  that  the  right  to  navigate  through  the  Beluing  Straits  was 
not  in  dispute.  If  it  was  in  the  first  place,  as  suggested  by  his  Lord- 
ship, that  was  speedily  abandoned  by  Eussia,  who  took  the  ground 
that  they  had  never  intended  to  deny  it,  and  they  did  not  deny  it;  and 
Mr.  Stratford  Canning  writes  he  is  happy  to  be  assured  by  all  of  them 
that  there  is  no  question  on  that  point. 

Then  on  the  question  whether  the  fishing  in  Behring  Sea  was  included, 
the  British,  I  repeat,  proposed  words  that  would  have  set  that  at  rest. 
If  Eussia  meant  to  assent  to  that,  why  strike  out  the  words.  She  gave 
no  reason  whatever.  None  can  be  conjectured.  There  cannot  be  an 
objection  to  using  the  words  that  Mr.  Canning  had  put  in  this  first  _pro- 
jet,  uidess  it  is  that  they  did  not  mean  to  concede  so  much  as  that. 

Then  you  see  that  the  British  Government,  after  those  words  are 
stricken  out,  and  the  ambiguous  language  of  the  present  Treaty 
employed,  were  laying  stress  upon  the  very  position  in  the  Treaty  which 
this  assumes,  and  calling  attention  to  the  fact  that  its  importance  and 
prominence  is  dinuni-hed  by  being  at  the  end  of  the  Treaty  instead  of 
at  the  beginning;  and  while  Eussia  accedes  to  tliat  suggestion,  and 
restores  the  article  to  its  position  in  the  Treaty  which  Creat  Britain 
desired  it  to  occupy,  and  conceded  its  im])ortance,  nevertheless  they 
declined  to  insert  the  words  that  would  have  put  this  beyond  dispute 
and  Great  Britain  acquiesced  in  a  draft  of  the  Treaty  that  did  not  con- 
tain them. 

How  came  they  to  do  so,  because  the  point  that  they  were  labouring 
upon,  the  right  of  free  navigation  as  the  primary  question  and  the 
boundary  line  as  the  secondary  question,  were  equally  conceded  by  the 
language  of  Eussia  and  is  explained  by  what  is  said  by  Mr.  Canning. 
Then  in  Mr.  Addington's  letter  which  will  be  found  on  page  G6  of  the 
same  book  as  late  as  August  2nd  1824. 

"A  convention  concluded  between  this  Government" — that  is  writ- 
ten from  Washington  and  the  words  "this  Government"  means  the 
United  States — 

A  convention  concluded  between  this  Government  and  that  of  Russia  for  the  set- 
tlement of  the  respective  claims  of  the  two  nations  to  the  intercourse  with  the 
north-western  coast  of  America  reached  the  Department  of  State  a  few  days  since. 

The  main  points  determined  by  this  instrument  are,  as  far  as  I  can  lollect  from 
the  American  Secretary  of  State,  (1)  the  enjoyment  of  a  free  and  unrestricted  inter- 
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course  by  eafh  nation  with  all  the  settlements  of  the  other  on  the  north-west  coast 
of  America  and  (2)  a  stipulation  that  no  new  settlements  shall  be  formed  by  Russia, 
south,  or  by  the  United  States,  north,  of  latitude  54°  40'. 

That  is  the  summary  of  this  Treaty  as  derived  by  Mr.  Addington 
from  Mr.  Adams. 

The  question  of  the  viare  clauitnm,  the  sovereignty  over  which  was  asserted  by  the 
Emperor  of  Russia  in  his  celebrated  Ukase  of  1821,  but  virtually,  if  not  expressly, 
renounced  by  a  subsequent  declaration  of  that  Sovereign,  has,  Mr.  Adams  assures 
me,  not  been  touched  upon  in  the  above-mentioned  Treaty. 

isTot  been  touched  upon.     That  is  precisely  what  I  say. 

This  assertion  which  they  read,  and  the  language  authorized  them  to 
read,  as  an  attempt  to  exercise  an  exclusive  sovereignty  over  Behring 
Sea,  to  shut  it  up  and  preclude  navigation,  and  therefore  to  shut  up 
the  Behring  Straits,  was  completely  abandoned;  was  so  withdrawn, 
was  so  explained  away  as  something  not  intended  to  be  asserted,  and 
certainly  not  intended  to  be  enforced,  that  the  parties  were  content  to 
let  the  matter  droj),  and,  as  in  the  letters  I  read  you  yesterday,  Mr. 
Canning  instructs  the  Minister  at  St.  Petersburg  as  follows: 

We  do  not  want  to  insist  upon  anything  that  humiliates  Russia  by  calling  upon 
her  in  a  Treaty  to  formally  renounce  what  she  has  asserted.  All  that  we  want  is  to 
get  rid  of  any  such  claim  as  that.  That  answers  our  purpose,  and  therefore  when 
that  is  assured,  the  main  object  that  we  have  in  this  negotiation  is  disposed  of.  The 
territ()rial  line  is  altogether  a  secondary  consideration. 

That  is  the  reason  why  language  is  adopted  in  the  Treaty  that  does 
not  in  terms  refer  to  the  right  of  navigating  there — does  m)t  refer  to 
Behring  Sea  at  all,  but  only  to  the  right  of  navigating  the  Pacific.  But 
we  are  liere  (•oiiceined  with  the  question  whether  anything  more  than 
that  was  needed,  in  order  to  meet  the  requirements  of  the  case.  My 
learned  friends  have  to  contend  that  Behring  Sea,  including  the  seal 
fisheries  that  centre<l  at  Pribilof  Islands,  and  I  believe  also  on  the 
Commander  Islands  was  thrown  open  to  the  world,  and  not  merely  the 
right  to  navigate.  1  will  read  the  last  clause  which  I  am  reminded  I 
have  omitted  to  do. 

Mr.  Adams  seemed  to  consider  any  formal  stipulation  regarding  that  renunciation 
aa  unnecessary  au<l  supererogatory. 

The  President.— .Might  I  ask  you  what  you  think  Mr.  Adams  and 
Mr.  Addirigton  alhub'd  to  when  he  quoted  this  subsequent  declaration 
of  renouncement  by  Kussia?     Wliat  is  this  declaration: 

The  question  of  the  mare  clauHum,  the  sovereignty  over  which  was  asserted  by  the 
Emperor  of  Knssia  in  his  celebrated  Ukase  of  lS2i,  but  virtually,  if  not  expressly 
renounced  by  a  subsciqueiit  declaration  of  that  sovenMgn. — 

Mr.  PiiELPS. —  It  is  the  (ieclinalion  made  by  M.  de  Poletica,  and  the 
declaration  made  to  the  liritisli  IMenipotentiaries.  1  liave  read  the 
declaration  by  the  Representatives  tiiat  they  never  intended  to  submit 
such  a  claim  or  to  maintain  it.  That  is  the  declar.ition  he  refers  to,  not 
the  ]>rovisif)ns  in  the  Treaty,  because  he  says  it  is  omitted. 

The  PPvEsiUENT.— You  mean  the  desjtateh  in  which  M.  de  Poletica 
said  that  Uussia  u.iglit  assert  I'.ehring  Sea  was  a  mare  claunum,  but  did 
not  intend  asserting  it  just  then. 

Mr.  I'liELPS. — That  is  one,  and  throughout  that  correspondence  it 
will  be  found  that  Russia  continued  to  occupy  more  distinctly  that  atti- 
tude, and  yon  will  find,  as  I  read  jnst  now,  the  assurance  given  to  the 
British  negotiators  on  the  part  of  b'ussia,  which  .Mr.  St  rat  lord  Canning 
communicates  to  hisCoveinment,  tiiat  there  was  no  intention  of  assert- 
ing an  exclusive  claim — jjcrhaps  F  had  l)etter  refer  again  to  that.  OpQ 
of  these  passages  is  tlie  one  I  have  read  at  page  60. 
B  S,  PT  XV lU 
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The  President. — That  was  later. 
Mr.  Phelps: 

I  am  happy  to  have  it  in  my  power  to  assure  you,  on  the  joint  authority  of  the 
Russian  I^lenipotentiavies,  that  the  Emperor  of  Russia  has  no  intention  wliatever  of 
maintain iujT  any  exclusive  claim  to  the  navigation  of  those  straits,  or  of  the  seas  to 
tlie  north  of  them. 

Mr.  Justice  Harlan. — That  is  not  the  declaration  referred  to  in  Mr. 
Addington's  letter. 

Mr.  Phelps. — ISTo;  I  was  saying-  that  this  transpires  all  the  way 
through.  I  have  not  the  reference  at  the  moment  to  the  particular  one; 
but  you  will  not  have  failed  to  observe  from  perusing  this  correspon- 
dence from  the  very  beginning,  Russia  disclaimed,  both  to  the  fJnited 
iStates  and  Great  Britain,  the  right  to  shut  n])  this  Sea  and  make  it  a 
mare  clausum; — that  was  disclaimed  from  the  very  beginning  and  all 
the  way  through  on  all  occasions,  and  never  asserted;  and,  therefore, 
you  find  both  on  the  American  side  and  the  British  side  in  these  nego- 
tiations, they  were  content  to  rest  on  the  construction  that  had  thus 
formally  and  explicitly  been  given  to  the  Ukase  of  1821  by  the  Plen- 
ijjotentiaries;  and  then  they  make  the  Treaty. 

The  President. — I  would  not  like  to  throw  any  disrepute  upon 
Diplomacy;  that  -would  not  behove  me  at  all,  speaking  to  you,  Mr. 
Phelps,  in  particular,  but  as  you  made  an  obituary  of  diplomacy  yes- 
terday, perhaps  we  may  speak  of  ancient  diplomatists,  if  not  of  those 
of  to-day.  Do  not  you  think  it  sometimes  happened  that  two  nations 
living  on  very  friendly  terms  as  Russia  and  Great  Britain  undoubtedly 
did  at  that  time,  if  you  remember  the  historic  state  of  the  features  of 
Europe  between  1820  and  1830, — there  was  great  friendship  you  will 
remember  in  1822, 1823  and  1824  between  Russia  and  England, — do  not 
you  believe  it  may  be  that  when  a  dithculty  arises,  or  a  point  which  is 
difficult  to  interpret,  or  give  an  interpretation  to,  between  diplomatists, 
that  they  are  often  satisfied,  each  maintaining  his  own  point  of  view, 
to  adopt  an  ambiguous  phraseology  leaving  to  the  future  to  solve  the 
difficulty;  and,  indeed,  very  often  the  future  solves  many  difficulties 
which  diplomatists  at  the  then  present  time  cannot  solve  I  Might  not 
this  be  one  of  those  cases  where  Russia  and  England  each  had  their 
view  and  did  not  wish  to  concede  a  point  of  principle  consistent  with 
their  policy,  and  yet  did  not  care  to  put  their  respective  principles  in 
opposition  to  one  another? 

Mr.  Phelps. — I  shall  be  quite  willing  to  adopt  that  view,  Sir. 

The  President. — I  should  not  call  it  bad  faith;  but  it  is  perhaps 
procrastination. 

]\[r.  Phelps. — It  is  a  suggestion,  Sir,  that  I  am  quite  willing  to  adopt; 
and  it  is  one  that  I  was  going  to  make  presently,  when  we  had  reached 
the  point.  I  was  not  going  to  omit  to  discuss  it,  because  it  is  not  for  me 
to  anticipate  what  the  conclusion  of  the  Tribunal  will  be. — When  we 
have  reached  the  point  that  language  is  employed  here  which  can  be 
understood  one  way  by  one  party  and  the  other  way  by  the  other  party, 
then  we  have  reached  a  conclusion  which  is  inevitable;  that  it  is  for 
neither  party  to  assert  that  his  construction  was  the  one  adopted. 

Lord  Hannen.  —And  then  there  would  be  no  contract. 

Mr.  Phelps. — And  then  there  would  be  no  contract. 

Lord  Hannen. — Then  we  should  have  to  consider  it  on  general  prin- 
ciples. 

The  President. — Yes.  We  might  say,  as  Mr.  Adams  did  to  Baron 
deTuyll,  the  Treaty  would  stand  for  itself. 

Mr.  Phelps. — Yes;  it  stands  for  itself,  but  subject  to  the  legal  rules 
of  construction.     A  party  cannot  fortity  himself  on  the  one  side  any 
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more  than  on  the  other  by  adopting  language  that  is  confessedly  am- 
biguous. It  leaves  the  Treaty  just  where  it  would  have  been  left  if  they 
had  said  in  terms  in  it,  "  We  refrain  from  settling  this  i)oint,"  or  "We 
leave  this  point  open." 

Senator  31  organ. — Might  I  ask  you  a  question,  Mr.  Phelps?  I  under- 
stand that  the  fringe  of  sea  round  the  border  of  a  country  to  the  extent 
of  the  3-mile  limit  is  mare  claHsHm  at  the  option  of  that  country;  but 
has  it  ever  been  held  that  within  that  hmit  the  right  of  innocent  or  free 
navigation  would  be  or  could  be  under  international  law  denied  to  any 
ship  or  vessel  of  any  foreign  country  unless  the  country  to  whom  that 
border  of  sea  belonged  should  prohibit  it. 

Mr.  Phelps. — Xo,  Sir;  neither  do  I  understand  that  the  country  to 
which  that  territory  or  littoral  sea  belongs  can  i)rohibit  merely  innocent 
navigation. 

The  President. — Xo,  you  said  so  yesterday. 

Senator  Morgan. — And  the  right  of  free  navigation  stands  above 
every  other  right  in  international  law;  and  that  is  the  view  that  these 
nations  had  of  free  navigation  when  they  were  making  tliese  Treaties. 

Mr.  Phelps. — That  is  true.  There  is  no  power  in  any  nation  that  I 
know  of  to  prevent  harndess  and  innocent  navigation  in  a  littoral  sea, 
or  within  tlie  three  mik^s  or  cannon  shot  distance.  The  only  restrictions 
are  those  necessary  to  the  accom]>lishmcnt  of  some  interest  or  some  good 
I)urpose,  of  which  the  nation  is  largely  its  own  judge;  but  Lord  Chief 
Justice  Cockburn,  asyou  will  rcmen)ber,  uses  very  strong  language  about 
that,  and  he  says  the  i)roi)Ositiou  to  exclude  innocent  navigation  even 
in  the  three-mile  limit  is  not  to  be  thought  of,  and  1  think  all  authorities 
concur  on  that  point. 

Now,  the  questions  of  the  President  and  of  Lord  Ilannen  have  drawn 
me  somewhat  into  hypothetical  instances.  I  do  not,  for  a  moment, 
concede  that  Great  Britain  stood  in  a  position  where  it  could  have  any 
reservation  on  the  constru<;tion  of  this  Treaty,  because  the  understand- 
ing that  took  place  between  Pussia  and  America  as  to  the  effect  of  the 
American  Treaty  was  communicated  to  the  iJritish  Government  more 
than  a  year,  or  almost  a  year,  bef'oie.  That  is  found  in  the  Addingtou 
letter  that  1  have  reterre<l  to,  and  1  go  back  to  it  to  call  attention  to  its 
date,  August  the  L'nd  18L'l.  it  is  on  page  (JO  of  the  same  book  that  I 
have  been  reading  from.  That  Treaty  was  signed  the  L'Sth  of  February 
the  next  year.  In  that  document  the  British  Pepreseutative  communi- 
cates to  hisGovernmeiil  from  the  highest  autiiority,  that  is  the  American 
Secretary  of  State,  what  the  understanding  of  the  construction  of  that 
Treaty  was,  so  that  six  months  after,  they  adopted  it  witli  the  knowledge 
that  the  consfiuction  j»ut  ujion  it  by  those  paities  was  such  as  is  here 
ex])ressed.  How  can  any  party  to  a  contract,  whethei'  it  is  a  tuition  or 
an  individual,  reserve  the  right  in  ac(;e|)ting  a  contract  w  ith  the  knowl- 
edg<!  of  the  uiub^rstanding  that  th(^  other  party  has  of  it,  to  repudiate 
tliat  understanding  where,  the  language  is  and)iguous. 

Lord  IIannkn. — 1  do  not  see  where  you  get  from  Mr.  Addington's 
letter  a  knowledge  of  the  construction  put  upon  the  words  by  the  United 
States? 

Mr.  Phelp.s. — Only  generally,  when  he  says  in  the  language  I  have 
read. 

The  fiucKtion  of  tlio  ni'ire  cluusum,  the  Hovoreipiity  over  wliit-li  was  assorted  hy  the 
Emperor  of  Russia  in  iiis  Cfleliriited  Ukase  of  IHi'l,  1»nt  virtually,  if  not  expressly, 
renounced  by  a  8ul)He«|nent  declaration  of  that  SoveruiK'i,  has,  Mr.  Adams  a.ssiircs 
me,  not  been  touched  ujion  in  the  aliove-mentioned  Treaty. 

And  that  is  m  reply  to  the  enrpiiry  of  the  learned  f'residenf  to  mc; 
but,  under  what  language,  and  in  what  way  did  Great  Britain  obtain  the 
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right  to  navigate  here  tlirough  Beluiiig  Straits?  She  obtained  it 
because  she  had  never  lost  it.  She  refused  to  accept  it  as  a  boon  from 
Kussia;  she  refused  to  say,  "  We  will  accept  as  a  grant,  a  gilt  from  Russia, 
a  right  to  navigate  this  Sea;  we  insist  upon  having  the  pretensions  to 
interfere  with  that  right  withdrawn.  We  do  not  care  that  they  should 
be  withdrawn  formally  if  that  should  be  humiliating  to  our  friend  and 
ally;  but  we  want  to  be  satistied  that  it  is  out  of  the  way."  The  Kepre- 
sentatives  irere  satisfied  that  it  was  out  of  the  way,  and  they  were 
apprised  that  the  Treaty  of  1S24  between  Great  Britain  and  Russia  did 
not  touch  that  question  at  all.  As  my  associate  suggests  to  me,  the 
United  States  had  accepted  these  renunciations,  when  they  went  forward 
with  the  negotiation ;  they  had  accei)ted  these  renunciations  of  any  such 
construction  of  the  Ukase  of  1821  as  they  had  taken  alarm  at.  They 
made  the  Treaty;  and  when  Great  Britain  adopts  the  language  of  that 
Treaty,  she  is  apprised  distinctly  that  the  United  States  had  accepted 
those  renunciations,  and  that  the  Treaty  they  had  then  executed  was  not 
understood  as  containing  the  reference  to  this  subject  which  is  now 
here  insisted  upon. 

The  Prksident. — Mr.  Phelps,  I  am  sorry  to  interrupt  you  so  often. 

iNIr.  Phelps. — I  assure  you,  Sir,  it  is  not  the  least  interruption.  I 
am  only  too  happy  to  be  asked  a  question. 

The  President. — I  suppose  this  subsequent  declaration  of  virtual, 
if  not  expressed  renouncement  would  be  in  the  allusion  to  the  circular 
of  Count  Kesselrode  of  October  21,  which  is  i)rinted  at  page  3,  and 
which  has  been  sent  to  all  the  Governments;  and  being  a  circular,  it 
had  the  authority  of  the  general  declaration  of  the  Russian  Govern- 
ment. I  supi)ose  that  in  your  oi^inion,  the  Governments  both  of  the 
United  States  and  Great  Britain  may  have  construed  this  circular  as 
admitting  of  their  right  of  navigating  freely  through  Behriug  Straits, 
and  consequently  through  Behring  Sea. 

Mr.  Phelps. — Yes. 

The  President. — And  consequently  would  not  imply  the  right  of 
fishing  on  the  way. 

Mr.  Phelps. — Yes,  fishing  is  one  thing. 

The  President. — Well,  sealing  on  the  way. 

Mr.  Phelps. — That  is  another  thing. 

The  President. — Or  whaling  on  the  way. 

Mr.  PHELPS.--Yes,  whaling  may  be  regarded  as  fishing,  I  do  not  go 
into  that.     It  is  not  in  dispute. 

The  President. — ISTo,  it  is  an  analogy. 

Mr.  Phelps. — It  is  an  analogy,  but  we  have  never  insisted  upon  our 
having  the  right  to  i^reclude  fisliing  generally  at  a  distance  from  land. 
We  saw  what  the  law  was  regarded  to  be,  in  res[)ect  to  tlie  Newfound- 
land fisheries,  at  that  time.  Whether  it  would  be  the  law  at  this  time 
is  a  different  question,  and  depending  on  different  considerations.  If 
it  was  important  to  go  into  the  question  whether  the  right  of  naviga- 
tion may  carry  with  it  the  right  of  what  is  called  fishing,  that  is  to  say, 
capturing  those  fish  which  are  the  denizens  of  the  open  sea,  that  are 
attached  to  no  territory,  and  are  in  no  sense  the  subject  of  property 
that  may  be  well  enough  conceded ;  we  have  not  controverted  that  here, 
and  if  there  is  no  distinction  between  the  case  of  the  seals  and  the  case 
of  the  fish  in  the  open  sea,  then  there  is  very  little  in  the  claim  to  a 
pro])erty  or  a  right  of  protection  in  the  open  sea. 

The  President. — What  I  wish  to  ascertain  is  this:  that  your  con- 
struction is  that  both  Governments,  the  United  States  and  the  Great 
Britain,  fully  understood  and  admitted  that  the  concession  by  Russia 
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of  tLeir  riglit  of  navig:ating,  perhaps  including  fishing  and  whaling, 
perhaps  not.  at  any  rate  did  not  include  sealing? 

Mr.  Phelps. — Yes. 

The  President. — And  that  they  fully  understood  that  at  the  time? 

Mr.  Phelps. — Yes;  that  is  our  position. 

Senator  Morgan. — That  is  shown  by  the  Ukase  of  1799.  It  takes  a 
plain  distinction  between  hunting  and  fishing. 

Mr.  Phelps. — And  you  will  observe,  Sir,  that  they  require  no  recall 
of  this  provision  in  the  Ukase  of  100  miles  of  demarcation  from  the 
shore — nothing.  This  subject  is  not  touched  upon — it  is  not  alluded 
to.  The  only  figure  tliat  J^>eliring  Sea  cuts  in  this  whole  matter,  is  on 
the  question  of  free  navigation  so  as  to  pass  through  the  straits,  with 
the  addition,  perhaps,  to  the  word  "navigation,"  of  the  words,  "navi- 
gation and  deep  sea  fishing,"  which  go  together  unquestionably.  The 
right  of  navigation  carries  the  right  of  fishing,  because  fishing  belongs 
to  navigation  in  the  open  sea. 

Mr.  Justice  Harlan. — The  treaty  mentions  clearly  both  navigation 
and  fishing." 

Mr.  Phelps. — Yes  they  are  mentioned  together.  Wliat  Kussia  with- 
drew from  the  Ukase  of  1821,  as  you  will  see,  was  nothing  but  a  con- 
struction wliich  tliiit  language  Jnstitied,  and  at  which  these  two  Powers 
had  taken  alarm  and  itsexi)lanati()n  wa.s:  "We  meant  this  only  as  a  pro- 
tective measure — we  did  not  mean  to  shut  the  sea — we  did  not  mean  to 
exclude  you  from  navigation;  we  shall  assert  no  such  right — we  are 
willing  to  say  so  in  the  most  formal  manner — we  intended  it  as  a  pro- 
tective regulation." 

The  PiiKSiuENT. — Do  you  mean  to  say  that  the  100  miles  exclusion 
was  maintained  alter  the  treaty? 

Mr.  Phelps. — Jt  was  left  untouched  in  this  treaty,  and  it  was  not 
f)nly  maintained  but  these  industries  were  never  interfered  with  in  the 
whole  of  the  sea  either  within  100  miles  or  without  it,  until  after  1807. 

Senator  Morgan. — But  it  was  negatived  as  I  understand  by  the 
right  of  free  navigation  to  that  extent? 

."Mr.  I'JiiwJ'S. — ^'ot  negative<l.  Sir,  if  you  will  permit  me — only  an 
explanation  that  it  was  lu'ver  intended. 

Lord  ilANNEN, — is  it  your  theory  that  the  100  mile  limit  did  not 
come  into  existence  in  J>eliring  Sea'^ 

Mr.  Pjiklps. — So  far  as  the  protective  measure,  it  did  my  Lord,  and 
of"  course,  consistently  with  the,  right  of  navigation.  When  you  look 
on  the  map  and  lay  out  KM)  miles,  it  passes  through  the  Aleutian  chain, 
and  jiasses  throuiih  iJehring  Straits.  If  you  maintain  the  100  miU^ 
limit  you  (h»  shut  up  the  sea,  and  therefoi-e  1  do  not  mean  t<>  say  that 
it  was  literally  maintained,  but  that  the  protective  character — the  pio- 
tective  force  of  the  I'Uasj^  of  LSiil,  was  retained;  an<l  as  I  said  yester- 
day tlie  whole  discussion  turned  out  to  be,  as  very  fre(|uently  is  the 
case,  nothing  but  a  misunderstanding.  Say  (ireat  IJritain  and  America: 
"You  are  closing  tln'  sea  to  navigation  which  is  the  light  of  mankind." 
Says  liussia:  "('ertainly  iu)t;  we,  ai'e  i)rotecting  our  industi-y."  Say 
(ireat  I'.rifain  and  Ameri<-a:  "W'e  have  no  wish  to  interf(ue  with  your 
iiulustries.'"  As  1  sai<l  before  if  the  L'kase  had  been  (confined  to  that 
in  terms,  there  never  would  hav«^  been  any  discussion.  Then  when 
with  that  constnu-tion — tiiat  ex]>lanation — that  renun(;iation,  if  you 
choose  to  call  it  so,  of  the  ri^'ht  to  interfere  with  the  tiavigation  and  to 
jiass  through  Behiing  Sfiaits,  is  conceded,  tlu^  protective  force  of  the 
ukase  of  18l'1  to  protect  these  indnsl  ries  was  allowed  to  be  maintained. 
The  best  evidence  of  that  is  that  as  before  they  had  never  been  inter- 


182  ORAL    ARGUMENT    OF    HON.  EDWARD    J.  PHELPS. 

fered  with,  so  afterwards  they  never  were  interfered  with — not  a  British 
ship  nor  an  American  sliip  ever  entered  that  sea  to  interfere  with  the 
trade,  with  the  settlement,  with  the  fur-seal  industry,  or  the  far  bearing 
indnstry,  which  then  extended  beyond  the  fur-seal. 

In  the  Treaty  of  Great  Britain  with  Spain  in  1790  (which  will  be 
found  at  ])age  33  of  the  first  American  Appendix)  there  is  a  similar 
provision  by  Great  Britain. 

Lord  Hannen. — That  is  the  origin  (as  pointed  out  in  your  case)  of 
this  Treaty. 

Mr.  Phelps. — Article  4  of  the  Treaty  between  Great  Britain  and 
Spain  says  this. 

His  Britannic  Majesty  engages  to  take  the  most  effectual  measures  to  prevent  the 
navigation  and  fishery  of  his  subjects  in  the  Pacific  Ocean  or  in  the  South  seas, 
from  being  made  a  pretext  for  illicit  trade  with  the  Spanish  settlements;  and,  with 
this  view,  it  is  moreover  expressly  otipulated  that  British  subjects  shall  not  navi- 
gate, or  carry  on  their  fishery  in  the  said  seas,  within  the  space  of  ten  sea  leagues 
from  any  part  of  the  coasts  already  occupied  by  Sjiain. 

That  is  an  illustration  of  what  I  am  trying  to  say  in  regard  to  the 
effect  of  this  Ukase  of  1821. 

Lord  Hannen. — That  was  a  Treaty. 

Mr.  Phelps. — That  was  a  Treaty — yes;  and  we  say  that  this  Ukase, 
as  left  by  the  Treaty,  had  a  similar  effect — not  that  it  was  specifically 
provided  that  they  should  not  approach  within  a  certain  number  of 
miles,  but  they  obtained  the  right  of  free  navigation  without  obtaining 
the  right  to  disturb  the  industries,  settlements,  and  trade,  of  Eussia. 
That  was  at  the  time  when  resti  ictions  of  trade  were  common. 

The  President. — Mr.  Phelps,  in  the  letter  of  Mr.  Canning  which 
you  have  just  read,  upon  page  73,  it  is  difficult  to  put  those  together  so 
as  to  make  what  you  have  just  read  concordant  with  the  words  of  Mr. 
Canning.     He  says: 

But  the  pretensions  of  the  Russian  Uliase  of  1821  to  exclusive  dominion  over  the 
Pacific  could  not  continue  longer  unrepealed  without  compelling  us  to  take  some 
measure  of  public  and  effectual  remonstrance  agninst  it. 

You  will  therefore  take  care  in  the  first  instance  to  repress  any  attempt  to  give 
this  change  to  the  character  of  the  negotiation,  aud  will  declare  without  reserve 
that  the  points  to  which  alone  the  solicitude  of  the  British  Government,  and  the 
jealousy  of  the  British  nation  attach  any  great  importance  is  the  doing  away  (in  a 
manner  as  little  disagreeable  to  Russia  as  possible)  of  the  effect  of  the  Ukase  of 
1821. 

Mr.  Phelps. — Yes,  Sir,  it  has  an  effect  upon  navigation,  but  you  will 
find  that  there  is  not  asserted,  from  beginning  to  end,  any  pretence  on 
the  part  of  either  of  these  countries  to  interfere  with  these  rights. 

The  President. — You  mean  to  say  that  England  understood  that 
sealing  was  excluded,  and  did  not  care  for  it;  she  only  cared  to  main- 
tain the  right  of  navigation? 

Mr.  Phelps. — Yes — the  sealing  and  all  their  industries — not  sealing 
specifically  more  than  anything  else— the  fur  industry,  their  settle- 
ments, their  trade — whatever  there  was:  that  the  result  of  this  Ukase, 
as  modified  by  the  Treaty,  was  to  leave  the  right  of  navigation  free, 
but  not  to  open  to  the  world  these  valuable  industries. 

The  President. — Are  there  any  documents,  besides  the  Ukase  of 
1821,  from  which  you  might  infer  that  this  question  of  sealing  was 
specifically  raised? 

Mr.  Phelps. — Xo  Sir,  not  specifically  raised. 

The  President. — 1  do  not  see  that  the  English  documents  make  any 
allusion  to  the  right  of  sealing,  either  to  except  or  include  it. 
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Mr.  Phelps. — They  do  not.  That  supports  my  contention — that 
when  this  Ukase  of  1821  came  out,  to  the  extent  the  Eussians  explained 
it — to  the  extent  that  they  relied  upon  it — no  question  was  ever  raised. 
Nobodj',  on  the  part  of  the  United  States  or  Great  Britain  rose  up  and 
said:  "You  are  excluding  us  from  taking;  the  fur  bearing  animals". 
They  never  had  taken  a  fur  bearing  animal. 

Lord  Hannen. — They  did  not  say  so  as  to  the  whole. 

Mr.  Phelps. — jSTo. 

Lord  Hansen. — You  do  not  deny  that  they  had  the  right  to  go  up 
there  and  fish  for  whales? 

Mr.  Phelps. — They  said  only  "fishing" — there  is  nothing  about 
whales  and  nothing  about  seals. 

The  President. — Do  you  not  think  the  British  diplomatists,  in  their 
eagerness  to  come  to  an  agreement  with  Russia,  would  naturally,  express 
something  agreeable  to  Kussia — an  acknowledgement  of  the  exclusive 
right  of  Kussia  to  take  the  seals  in  the  Behring  Sea.  I  think  any  diplo- 
matist would  be  very  eager  to  state  that  as  a  concession. 

Mr.  Phelps. — Undoubtedly,  if  the  special  point  had  been  raised;  but 
the  question  under  discussion  was  how  far  the  Ukase  of  1821  should  be 
modified.  The  Ukase  of  1821  covered  that  and  a  great  deal  more.  It 
was  what  it  purported  to  cover  beyond  that  tliat  was  in  dispute;  and 
when  that  was  renounced  and  the  right  of  navigation  reaffirmed  so  to 
speak,  til  at  was  the  end  of  the  controversy  and  the  confusion,  if  you 
will  allow  me  to  say  so,  sir,  that  attends  this  subject. 

The  1*RESIDENT. — Then  both  Governments,  the  United  States  and 
England  accepted  the  maintenance  of  the  Ukase  of  1821. 

Mr.  Phelps. — Yes,  subject  to  the  explanation  that  they  did  not 
intend  it  to  intercept  navigation. 

The  President. — At  any  rate  your  meaning  is  very  clear. 

Mr.  Phelps. — Yes.  I  was  about  to  say.  Sir,  that  the  confusion 
arises,  at  this  late  period,  in  trying  to  bring  this  subject  to  bear  upon 
a  discussion  with  which  it  has  really  nothing  to  do  and  mingling 
together  the  consideration  of  two  very  different  tojucs.  Now  let  me 
go  buck  to  the  ai)plication  of  this  to  our  })resent  discussion.  What  we 
claim  and  all  that  we  claim  is  this:  That  from  the  discovery  of  these 
islands  down  to  the  cession  of  them  to  the  United  States  by  Pussia, 
this  fur-scaliiig  industry  as  maintained  and  carried  on  and  created  by 
Russia  and  ])reserved,  never  was  interfered  with.  No  nation — no 
individual — claimed  a  right  to  do  what  the  Canadians  (thiim  the  right 
to  do  in  this  case;  and  we  claim  that  as  a  i)o\vcrl'ul  condrmation,  a  cor- 
ro]>f)ration,  of  the  title  we  assert  now,  and  which  Kussia  might  have 
asserted,  of  course,  if  it  iiad  been  challenged  at  the  heginning  of  this 
century  in  1800.  We  claim  it  as  a  jxtwertiil  corroboration  that  during 
almost  a  century,  if  iiot(|uite,  tli(^  right  that  we  staixl  upon  was  enjoyed 
by  Kussia,  and  never  was  interfere*!  with  or  challenged  or  (|uestioned. 

Now  to  meet  that — to  break  the  force  of  that  x'oiitention — which  is 
all  we  care  (or — they  say:  "Why  there  was  a  Ukase  of  1821  which 
asserted  this  and  a  great  deal  more,  and  that  was  withdrawn  and  mod- 
ified, and  the  modification  of  that  is  to  be  taken,  not  as  a  <lirect  con- 
cession (because  the  subjci^t  is  not  mentioned),  l)ut  as  an  inferential 
concession  by  Jtussia  that  she  had  not  this  right  over  the  fur-breeding 
animals."  Well,  the  moment  you  i)erceive  that  that  question  was  not 
involve<l — that  neither  (Jreat  Britain  nor  America  in  that  negotiation 
or  correspon(len<*e  any  where  claimed  sneh  a  light — that  no  citizen  of 
that  Cftuntry  ever  claimed  such  a  right — and  that  the  whole  discussion 
was  upon  the  subject  of  the  right  of  navigation  in  the  sea  and  through 
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the  sea  into  Bebriiig  Straits,  why  yon  perceive,  if  that  view  of  it  is 
correct,  that  it  does  not  militate  ajjainst  our  proposition  that  the  i)os- 
session  and  occni>ation  of  l^nssia  lias  been  a bsoluteky  unbroken;  and 
to  make  it  bear  upon  that  you  must  endeavor  to  put  a  construction 
upon  ambiguous  hmguage  which  will  make  it  read  as  the  parties  did 
!M)t  understand  or  intend  that  it  should  read  (because  they  were  not 
disputing  upon  that  point),  in  such  a  way  as  to  say:  "You  may  come 
in  here  and  take  the  fur-seal  in  Behring  Sea".  If  it  does  not  say  that, 
it  says  nothing  that  is  pertinent  to  this  case — it  does  not  touch  this 
case.  If  the  Treaties  of  1824  and  1825  do  not  say  in  their  legal  eifect: 
"It  shall  be  lawful  for  the  citizens  of  the  United  States  and  Great 
Britain  to  come  into  Behring  Sea  and  destroy  the  fur-bearing  ani- 
mals,"— if  it  does  not  say  that,  it  does  not  touch  this  case  at  all,  and  it 
is  no  matter  then  what  it  does  s<iy,  for  our  purpose. 

It  is  therefore  the  question:  Can  you  put  into  the  language  of  that 
Treaty  those  words, — that  is  to  say  by  finding  general  terms  in  the 
Treaty  that  mean  that — that  express  that:  Oan  you  find  an  acknowl- 
edgment in  that  Treaty  that  the  pursuit  of  these  fur-bearing  animals 
was  open  to  the  citizens  of  these  two  countries  or  open  to  any  one 
without  Eussian  permission? 

If  you  can,  then  you  find  that  our  uninterrupted  possession  of  a 
century,  in  our  grantors,  is  broken  to  that  extent.  If  you  cannot,  then 
the  Ukase  of  1821  and  the  Treaties  of  1824  and  1825  disappear  out  of 
this  case,  and  have  no  relation  whatever  to  this  controversy.  Well, 
now,  if  you  can  import  into  this  Treaty  language  that  has  the  legal 
effect  of  conceding  that  right,  it  is  only,  at  the  utmost,  by  finding  that 
Behring  Sea  for  all  general  purposes  that  are  covered  by  the  first 
Article  of  this  Treaty,  is  included  within  the  "Pacific  Ocean". 

When  you  come  to  look  at  the  language  of  the  Treaty,  you  find  that 
the  language  does  not  justify  it.  If  the  parties  choose  to  use  language 
and  take  their  risk  as  to  what  that  meant,  that  risk  is  determined  when 
you  find  out  what  it  did  mean.  If  you  go  further  than  that  and  say: 
"The  language  is  ambiguous  and  therefore  we  must  find  out  from  other 
evidence,  proper  to  be  considered,  what  the  parties  meant  by  it",  then 
you  find  out  in  the  first  j)lace  what  America  and  Russia  agreed  that 
they  meant  by  it.  You  find  that  that  construction  was  conveyed  to  the 
British  Government  six  months  before  their  Treaty,  so  that  in  adopting, 
in  terms,  as  they  did,  the  provisions  of  the  American  Treaty,  they 
adopted  the  construction  Which  the  parties  had  put  upon  it;  and  the 
suggestion  of  his  Lordship  to  me  that  the  rule  would  not  apply  if  Great 
Britain  and  Kussia  had  a  different  construction,  or  if  Kussia  made 
Great  Britain  understand  that  the  construction  was  different,  does  not 
arise,  because  it  is  exactly  the  other  way. — Instead  of  Great  Britain 
being  made  to  understand,  or  left  to  understand,  that  Russia  put  a  dif- 
ferent construction  from  that  which  it  had  with  Ameri(;a,  the  contrary 
is  conveyed;  and  they  adopt  the  American  Treaty  with  a  knowledge 
of  the  construction  it  contained. 

I  respectfully  submit  that  this  long  discussion  and  this  interminable 
correspondence,  comes  down  to  that,  and  it  is  all  that  it  has  to  do  with 
this  case.  With  other  purposes,  and  for  other  purposes  it  had  its 
place — its  importance — which  has  long  jjassed  away,  and  is  now  only 
historical.  The  question  is  whether  it  touches  the  case  we  have  now 
before  us?  It  does  touch  this  case  somewhat — not  very  fatally — if  you 
can  say  that  it  interrupts  the  uniform  possession  of  Russia  of  this  seal 
industry  from  the  discovery  down  to  the  cession. 
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In  order  to  do  that  you  Tunst  therefore  find  either  that  the  words  of 
the  Treaty  necessitate  such  a  construction  which  plainly  they  do  not — 
or  else  that  the  parties  so  understood  it;  and  you  find  that  America 
and  Eussia  understood  it  in  one  way,  and  Great  Britain  accepts  that 
with  the  knowledge  of  the  construction  that  is  put  upon  it,  and  the 
reason  why  she  did  accept  it,  and  ought  to  have  accepted  it,  was  because 
that  touched  a  point  that  she  was  not  contending  for. 

If  she  had  been  contending  for  the  right  to  go  in  and  take  fur-seals, 
as  she  is  now,  she  never  would  have  signed  that  Treaty  without  explicit 
language  to  that  effect  and  she  would  have  insisted  on  the  words  which 
she  proposed  in  the  projet  she  submitted;  because  if  she  did  not  get 
that,  she  did  not  get  the  material  thing,  or  one  of  the  material  things 
in  dis])ute.  She  abandoned  that  readily;  and  if  she  had  insisted  upon 
it  she  would  not  have  got  it,  because  that  Eussia  would  have  thrown 
open  to  the  world  this  valuable  industry  is  not  to  be  supposed;  it 
would  have  broken  off  the  Treaty  altogether. 

The  President. — Could  you  say  that  neither  the  United  States 
nor  England  had  any  actual  interest  in  the  sealing — they  did  no  care 
about  it? 

Mr.  Phelps. — Exactly,  and  that  is  the  reason  they  did  not  insist 
upon  it. 

The  President. — Is  there  any  evidence  in  the  case  as  to  the  date 
when  the  fur  industry  began — that  there  was  a  connection  between  the 
sealing  in  the  Behring  Sea  and  the  fur  industry  in  London, — when  the 
consignments  from  Behring  Sea  to  Loudon  began — when  England  began 
to  take  any  sort  of  interest  in  it? 

Mr.  Phelps. — I  have  not  the  date  in  my  mind.  The  seal  skins  first 
went  to  China,  and  the  exact  date  when  they  began  to  come  to  England 
we  will  ascertain. 

The  President. — Very  likely  later  than  all  these. 

Mr.  I'liELPS. — It  is  not  in  my  mind  at  the  moment. 

The  President. — It  is  not  to  be  sup])osc(l  that  even  London  furriers 
were  interested  then  in  the  Behring  Sea  fur  industry. 

Mr.  Phelps. — Mr.  Foster  suggests  to  nu'  that  it  was  a  little  before 
the  ('oncession  to  the  United  States  that  the  market  was  transferred  to 
London  for  tliese  furs. 

(icneral  Fostkh. — The  correspondence  of  the  Company  shows  that 
between  l.S.")(>  iind  18(i0  they  began  to  send  to  London. 

The  1'uesii)i:n'I'. —  it  seems  very  likely  I  hat  it  had  no  sort  of  effectual 
inteiest  Ibr  tiie  Americans  oi'  lOnglish  to  raise  the  question.  Q'liat  would 
account  Ibr  it  nol  imving  been  raised  at  all. 

Lord  llANNEX. — Whiit  they  were  claiming  was  the  general  right  of 
navigation  in  the  liigh  sea,  with  all  liiat  it  carried  with  it. 

Mr.  I'liiLP.'J. — I'/xacfly. 

Tlie  I'uksident. — 'J'hat  refers  us  l)ack  to  tlie  (juestion  of  general 
])rincii)le. 

Mr.  1  Ml  ELI'S. — ICxaclly.  They  never  denied  and  they  never  inter- 
fered practically — their  vessels  did  not  go  theic,  either  from  the  United 
States  oi-  (Ireat  r.ritain.  They  did  not  at  all  interrupt  the  i)osition  on 
which  we  suind. 

Now,  Sir,  let  me  for  a  singh*  moment — (1  have  been  drawn  into  say- 
ing more  about  tliis  than  I  intended  this  morning) — consider  the  aspecit 
of  tll(^  case  from  tiie  point  of  view  of  the  question  that  the  I 'resident 
suggested  ji  little  whih'ago,  ami  sujipose  there  was  a  misunderstanding. 
Su])i)ose  the  case — not  uucomMion  in  the  iiistory  of  contracts — \vh(M'e  a 
coutra.ct  is  signed  with  language  that  is  ambiguous,  that  is  to  say,  that 
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might  admit  of  either  of  two  constructions.  One  party  honestly  nnder- 
stauds  it  one  vray,  the  otlier  understands  it  tlie  other  way.  What  is 
the  result?  That  provision  of  the  contract  fails.  Whether  that  would 
carry  with  it,  in  the  estimation  of  a  Court  of  Justice,  the  setting  aside 
of  the  whole  contract,  depends  altogether  on  the  place  and  importance 
of  that  feature  in  it.  It  might  or  might  not;  but  to  that  extent  there 
is  not  a  contract. 

Lord  Hannen. — Upon  that  hypothesis,  our  answer  to  the  question 
ought  to  be,  "We  do  not  understand." 

Mr.  Phelps. — By  no  means,  my  Lord.  The  answer  must  be  in 
the  negative,  because  if  the  language  does  not  include  it,  it  does  not 
include  it. 

The  President. — The  question  is,  whether  the  language  includes  it 
or  excludes  it. 

Mr.  Phelps. — I  quite  agree.  Xow  on  another  branch  of  the  case,  I 
quite  agree,  as  I  have  endeavoured  to  point  out,  that  the  language 
includes  Behring  Sea.  I  further  insist  that,  whether  the  language  does 
or  not,  the  parties  to  it  understood  or  intended  the  language.  But  I 
am  now  on  the  extreme  hypothesis  that,  if  neither  the  terms  of  the 
Treaty,  nor  any  understanding  or  intention  of  the  parties  that  was  con- 
current, make  it  operative,  then,  we  are  left  where  you  would  be  left  in 
a  private  contract. 

Lord  Hannen. — I  cannot  forbear  from  saying  that  you  have  not 
referred  to  sbsequent  passages  in  the  Counter-pvojet  in  which  in  effect 
it  distinctly  says  that  Behring  Straits  and  the  Pacific  Ocean  extends 
up  to  the  Behring  Straits. 

Mr.  Phelps. — I  have  not  read  those  passages. 

Lord  Hannen. — I  have  called  your  attention  to  it  before,  or  Mr.  Car- 
ter's. It  appears  to  me — I  may  be  taking  a  mistaken  view  of  it — that 
it  is  conclusive.  It  distinctly  draws  a  distinction  between  the  Pacific 
Ocean  and  the  Frozen  Ocean — I  mean  as  co  terminous. 

Mr.  Phelps. — But  still  you  do  not  avoid  the  difficulty  that  half  a 
dozen  plain  English  words  that  would  have  settled  that  question  were 
X)roposed  on  the  one  side  and  refused  on  the  other. 

Lord  Hannen. — That  is  begging  the  question.  If  there  were  words 
that  carried  that  meaning  it  was  not'necessary  to  insist  on  it,  if  the 
Kussians  by  what  they  said  plainly  intimated  that  they  understood 
that  the  Pacific  Ocean  extended  up  to  Behring  Straits. 

Mr.  Phelps. — Yes,  but  we  still  do  not  get  over  the  point  that  not- 
withstanding this  subsequent  provision  which  was  in  the  original  projet 
as  well — notwithstanding  that  they  thought  it  material  (as  it  seems  to 
me  that  anybody  who  cared  about  that  feature  must  think  it  material) 
to  put  in  the  very  words  that  determine  this  question.  And  it  was 
thought  material  on  the  other  side  to  refuse.  Kow  it  would  neither 
have  been  demanded  or  refused  if  the  Treaty,  in  its  other  terms,  had 
contained  language  to  the  same  effect.  If  it  had  been  declined  it  would 
have  been  said :  "  We  have  already  said  so ;  we  need  not  say  it  again". 
You  find  the  one  Government  insisting  on  that  language;  you  find  the 
other  Government  declining  to  adopt  it;  and  you  find  my  friends  now 
insisting  that  the  Treaty  should  read  as  if  those  words  were  put  in, 
which  were  refused  to  be  put  in. 

Senator  Morgan. — But  which  is  the  Frozen  Ocean? 

Mr.  Phelps. — It  is  the  Arctic  Ocean — Behring  Straits. 

Senator  Morgan. — Have  they  said  so.  Who  is  giving  that  defini- 
tion to  it? 

Mr.  Phelps. — I  suppose  it  is  a  general  definition. 
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Senator  Morgan. — You  Lave  taken  it  for  granted  that  the  "  Frozen 
Ocean"  means  the  Arctic  Ocean,  and  forgotten  that  Beliring  Sea  is 
frozen  for  more  than  half  the  year? 

Mr.  Phelps. — I  have  assumed  that  to  be  a  definition ;  I  do  not  vouch 
for  its  accuracy  of  coarse. 

The  President. — It  has  not  been  contended  as  yet  thatBehring  Sea 
was  part  of  the  Frozen  Ocean — I  liave  never  seen  that. 

Sir  Charles  Russell. — ]S"o. 

Senator  Morgan. — I  do  not  know  anything  about  contentions.  I  was 
trying  to  get  some  information  about  iL  The  term  is  used  there;  I  do 
not  know  who  has  the  right  to  define  it. 

Mr.  Phelps. — I  had  rather  assumed  that  meaning,  but  without  any 
authority  of  course  to  ascribe  it. 

The  President. — You  would  not  include  Behring  Sea  in  the  Frozen 
Ocean  ? 

Mr,  Phelps. — That  had  not  been  my  construction  of  it,  but  of  course 
it  was  not  a  point  to  which  I  had  given  special  consideration. 

Senator  Morgan. — There  are  oidy  two  oceans  there — one  is  the 
Frozen  Ocean,  and  the  other  is  the  Pacific  Ocean,  and  the  line  of  demar- 
cation between  those  two  Oceans  might  just  as  naturally  run  through 
Behring  Sea  as  it  would  south  of  the  Aleutian  range. 

Mr.  Phelps. — It  might  be  so  undoubtedly;  but  you  are  asked  to  read 
this  Treaty  as  if  the  words  had  been  in  that  were  i)rop()sed  to  be  put  in, 
and  were  left  out,  and  there  is  not  any  escape  from  that,  and  there  is 
no  ingenious  reading  of  the  other  jjrovisions  of  the  Treaty  that  will 
escape  it.  You  may  add  a  new  ambiguity  and  you  may  argue  with 
ever  so  much  ingenuity  that  the  ambiguity  is  to  have  a  i)articular  con- 
struction, but  you  cannot  escape  the  conclusive  fact  that  the  few  words 
that  would  have  settled  the  question  were  proposed  on  one  side  and 
rejected  on  the  other.  May  I  ask.  Lord  Hannen,  to  what  provisions  in 
the  subsequent  draft  or  trcatj^  he  refers  to  as  determining  this. 

Lord  Hannen. — In  the  Sixth  Article  of  the  Russian  Counter  iirojet 
(at  page  70  of  the  lind  British  Appendix)  the  Emperor  of  Russia  con- 
sents that  the  liberty  of  navigation  mentioned  in  the  preceding  Arti- 
cle— that  is  the  navigation  throughout  the  whole  extent  of  the  Pacific 
Ocean  which  you  refer  to.  He  consents  that  the  liberty  of  navigation 
extends  under  the  same  conditions  to  Jjehring  Straits  and  to  the  seas 
situated  to  the  north  of  that  stiait.  And  then  it  goes  on — "  all  Russian 
and  liritisli  vessels  navigating  the  I^acilii;  Ocean  and  the  sea  above 
mentioned",  wliich  is  tlie  Sea  beyond  ]>ehring  Strait; — if  they  are  lb  reed 
by  tempest  shall  liave  the  light  of  refnge.  Now  if  the  I'acitic  Ocean 
does  not  irx  bide  lieliring  Sea,  then  the  provision  is  th;it  they  shall  have 
the  right  of  icfiige  (b)\vn  below  the  Aleuli;ins,  and  in  wliat  1  have  called 
the  Frozen  Ocean;  bnt  that  tlune  is  no  provision  for  their  having  any 
light  of  refnge  in  r.ehring  Sea. 

Mr.  Justice  Haiu-an. —  Before  you  answer  Lord  Ifannen,  let  me  ask 
you  a  question  in  that  (;onnecl ion  so  as  not  to  interrupt  you.  I  have 
not  the  I'jiiglish  translation  of  this  Treaty  hero  and  that  is  the  reason 
I  ask  you.  I  notice  in  Article  \M,  there  is  the  word  "  navigntion  ". 
Canyon  tell  me  whether,  in  the  ])revious  Article  of  this  Russian  i»rojet 
there  is  any  allnsion  (in  Jiddition  toinivigation)  to  lishingand  trading! 

Lord  Hannen. — Yes,  tliere  is  a  good  deal  ;ibont  trading. 

]\Ir.  .Justice  TLvRLAN. — What  I  want  to  get  at  is:  Do  you  lay  any 
stress,  and  how  much,  on  the  fact  that  whereas  some  ])revious  Articles 
refer  to  fishing  and  trading,  besides  na\igation.  Article  VI  that  Lord 
Hannen  just  read  seems  to  refer  to  navigation  only? 
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Mr.  Phelps. — The  first  Article,  Sir,  of  this  Counter  draft,  as  you 
will  observe  (at  tlie  last  line  of  page  08)  says: — On  the  north-west  coast 
of  America,  as  well  as  diiferent  points  relative  to  coujinerce,  navigation, 
and  to  the  fisheries  of  their  subjects  in  the  Pacific  Ocean'? 

Sir  Chaeles  Russell. — Commerce,  navigation,  and  fisheries. 

Mr.  Phelps. — That  is  the  preamble  to  the  counter  draft  which  gives 
character  to  tliese  various  provisions.  Perhaps  the  same  f)ccurs  in  other 
Articles;  but  it  is  to  be  observed  in  respect  of  Article  VI,  as  I  was 
about  to  say,  that  if  the  previous  article — 

Sir  Charles  Russell. — Article  III  refers  to  it. 

Mr.  Phelps. — 1  was  about  to  observe  that  in  my  apprehension,  with 
much  respect,  Article  VI  is  conclusive  in  this  draft  to  show  that  the 
language  in  Article  V  was  not  understood  as  embracing  Behriug  Sea, 
because  if  it  was,  Article  VI  becomes  superfluous. 

Sir  Charles  Kussell. — IS'o. 

The  President. — Article  VI  applies  to  the  Straits  merely  and  to 
the  sea  beyond  the  straits — to  the  Northern  Sea — to  the  Arctic  Ocean, 

Mr.  Phi:lps. — There  was  no  dispute  between  these  parties  as  to  the 
right  to  navigate  the  Frozen  Ocean  or  the  Arctic  Sea ;  and  Behring  Sea 
of  course  comprehended  the  right  to  go  out  of  Behring  Straits.  Now 
if  under  the  provisions  of  Article  V  the  right  was  confirmed  to  go 
through  that  sea  and  through  Behring  straits,  what  do  you  want  with 
Article  VI  in  which  it  is  said  that  the  riglit  of  navigation  shall  extend 
through  the  Straits. 

Tlie  President. — That  is  why  England  objected  to  this  Article — she 
did  not  want  to  take  that  as  a  boon. 

ISlr.  Phelps. — Exactly;  but  we  are  now  upon  the  construction  of  the 
meaning  of  the  Article  if  you  had  accepted  Article  VI  as  an  addition 
which  the  language  of  Article  V  requires. 

The  President. — Well,  it  might  be  said,  Mr.  Phelps,  fairly,  that 
"the  Pacific  Ocean",  in  Article  V,  means  anything  else  but  the  Straits 
and  the  Northern  Sea. 

Mr.  PiiELPS. — Of  course  it  does  not  mean  the  Northern  Sea — but 
that  had  never  been  in  question  at  all. 

The  President. — If  "the  Pacific  Ocean"  means  all  the  sea  south- 
wards of  the  Straits  and  all  the  Northern  Sea,  the  words  "Pacific 
Ocean"  in  Arti(;le  V  may  be  construed  virtually,  in  such  a  way  as  to 
mean  the  sea  soulli  of  the  Straits. 

Mr.  Phelps. — Yes. 

The  President.— The  Straits  come  in  Article  VI.  It  is  all  the  sea 
that  is  not  provided  for  in  Article  VI.  In  Article  VI  it  provides  merely 
for  the  Frozen  Ocean;  consequently  Article  V  provides  for  all  the 
remainder — Behring  Sea,  and  the  Pacific  Ocean 

Mr,  Phelps. — It  is  impossible.  Either  the  language  of  Article  V 
does  include  Behring  Sea,  or  it  does  not. 

Sir  Charles  Russell. — It  <ioes. 

The  President. — That  is  what  it  seems  to  do. 

Mr.  Phelps. — If  it  does,  you  do  not  need  Article  VI. 

Sir  Charles  Russell. — Yes. 

Mr.  Phelps. — Because  there  never  was  any  dispute  about  the  right 
of  navigating  the  Frozen  Ocean. 

The  President. — Russia  pretended  to  concede  that — that  is  why 
England  did  not  want  to  have  it  conceded  as  a  grant  but  as  a  tight. 
That  was  the  despatch  of  Mr.  Canning. 

Mr.  Phelps. — It  is  a  different  question  from  the  question  of  the  con- 
struction of  the  language.    Lord  Hannen's  suggestion  was  that  Article 
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VI  established  the  meaning  of  the  language  in  Article  V.  The  question 
Avhether  England  was  willing  to  accept  that  navigation  as  a  boon  from 
anybody  is  another  question,  and  stands  quite  by  itself. 

Lord  Hannen. — What  I  meant  was,  here  we  have  almost  contempo- 
raneous documents — one  leading  to  the  Treaty;  and  what  I  was  saying 
was,  it  strikes  me — (and  I  confess  you  have  not  removed  the  impression 
from  my  mind  yet) — that  it  can  be  ascertained  from  that,  with  certainty, 
that  Kussia  when  she  spoke  of  the  Pacific  Ocean  intended  to  include 
the  Behring  Sea. 

Mr.  Phelps. — And  the  concluding  clause  of  this  very  Article  V  which 
limits  the  right  to  the  distance  of  two  marine  leagues  from  the  posses- 
sions of  both  sides,  shows  that  the  protective  quality  of  the  Ukase  so 
far  as  might  be  necessary,  was  not  intended  to  be  withdrawn. 

Lord  Hannen. — It  shrunk  from  loO  miles  to  two  leagues. 

Mr.  Phelps. — Yes,  it  shrunk  from  100  miles  to  two  leagues. 

Senator  Morgan. — But  still  it  did  not  shrink  within  the  three  mile 
limit? 

Mr.  Phelps. — But  still  it  did  not  shrink  within  the  three  mile  limit — 
it  was  two  leagues. 

Senator  Morgan. — Kow,  Mr.  Phelps,  if  you  will  allow  me  to  sug- 
gest this  far — I  do  not  wish  to  disturb  the  line  of  your  argument. 

Mr.  Phelps. — It  does  not  in  the  least  interrupt  me,  Sir. 

Senator  Morgan. — The  ])ropositiou  of  Great  Britain,  as  I  under- 
stand it,  was  to  concede  to  llussia  the  right  to  prohibit  all  ships  within 
two  leagues  of  the  coast — that  was  a  moditicatiou  of  the  100  mile  limit. 
The  100  mile  limit,  and  the  proposition  of  Great  Britain  were  both  for 
the  same  jjurpose — for  the  ])r()tection  of  the  industry,  their  conunerce, 
and  fur-seal  hunting  within  Behring  Sea  as  I  understand  it.  JS'ow  the 
100  mile  limit  was  adoptiMl  by  Kussia  in  the  Ukase  of  1831  in  conse- 
quence of  facts  set  forth  in  the  British  Case.  What  are  they?  At  page 
22  of  the  British  Case,  they  say: 

Bancroft  sums  up  the  situation  about  1791  and  1792  in  the  followinj^  words: 

Affairs  were  assMiuiug  a  serious  aspect.  Not  only  were  the  Sholikof  men  excluded 
from  the  greriter  part  of  the  inlet  [Cook  Inlet],  but  they  were  opposed  in  their 
advance  round  Prime  William  Sound,  which  was  also  claimed  by  the  Lobedef  fac- 
tion, thouf^h  the  Oiekhof  aud  other  Companies  were  hunting  there.  .  . 

Thus  thf  history  of  Cook  Inlet  diiiinix  the  last  decade  of  the  eijjhttH-nth  century  is 
rejdete  with  romantic  incidents — midniyht  raids,  ambuscades,  and  open  warfare — • 
resembling  the  doings  of  mediiBval  raubrittera,  rather  than  the  exploits  of  peaceable 
traders.  .  . 

Robbery  and  brutal  outrages  cf)ntinued  to  be  the  order  of  the  day,  though  now 
conuuitt(;d  ihieliy  for  Ijie  purpose  of  oiitaiuing  sole  control  of  the  inlet,  to  tlie  neglect 
of  legitimate  ])ur-"Uits. 

Again,  in  aufitlicr  i)lace,  the  same  author  writes,  with  regard  especially  to  the 
position  of  HaranoU",  Governor  of  Sitka,  when  he  took  charge  of  the  Sholikof  Colony 
of  Kadiak : 

'J'hus,  on  every  side,  rival  estaldishments  and  traders  were  draining  the  country  of 
the  valuable  sta]>l<'  upon  wliirh  rested  the  very  existence  of  the  scheme  of  coloniza- 
tion. To  the  east  and  north  t.lirro  were  Kiis-timiH,  but  to  the  southeast  the  ships  of 
Englishmen,  AmtTJiunH,  and  !■  icn<limeu  wne  alre;idy  traveisiug  tiie  tortuous  chan- 
nels of  the  Alexinuler  .\r(:hipclago,  reajiing  ri<h  harvests  of  sea  otter  skins,  in  the 
very  region  where  Harauotf  had  decided  to  extend  Rusaiau  dominion  in  connection 
with  Com|iany  sway. 

Then  on  page  29  of  the  same  V^olumo  it  says: 

In  1801,  there  were  at  least  thirteen  United  States  vessels  on  the  north-west  coast. 
These  vessels  exchanged  with  the  natives  of  the  coast  for  fur.s,  parts  of  their  cargoes, 
and,  proceeding  to  China,  returm-d  to  their  respective  countries  with  cargoes  of 
teas,  etc.  Upwnrds  of  1>^,<K)()  soa-otter  skins,  Ix-siiles  other  furs,  were  in  IbOl  col- 
lected by  United  States  trailers  alone  for  the  China  market. 

In  1H02.  the  Russian  F^.stnl)lislKn"nt  at  Sitka  was  destroyed,  and  nenrly  all  the 
Russians  there  wore  massacred  by  the  natives.     Accordinf{  to  Lisiansky,  the  natives 
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were  assisted  by  three  deserters  irom  a  United  States  vessel,  the  "Jenny",  which 
had  called  at  Sitka  not  long  before.  Shortly  afterwards,  an  English  vessel,  the 
"Unicorn,"  Captain  Barber,  arrived  at  Sitka,  and  two  other  vessels,  reported  by 
theHiissian  survivors  as  English,  but  one  of  these  Bancroft  believes  to  have  been  the 
United  "States  vessel  "Alert." 

Hunting"  therefore,  wliicli  was  conducted  with  fire  arms  necessarily, 
was  sonietliing  that  I  suppose  Eussia  for  the  peace  of  herself  and  the 
safety  of  the  lives  of  her  subjects  desired  to  repress,  hence  their  inter- 
position of  the  100  mile  limit  which  Great  Britain  recognizing  as  being 
too  large,  was  willing  to  reduce  to  two  marine  leagues. 

That  is  my  view  of  the  progress  of  the  matter,  and  that  is  my  view 
of  the  reason  why  in  the  Treaties  of  1824  and  1825  no  mention  was 
made  of  the  100  mile  limit  in  the  general  settlement  of  it,  but  it  was 
left  to  stand  for  the  protection  of  the  lives  of  Eussian  settlers  against 
the  raids  of  these  Traders. 

The  President. — Do  you  mean  to  say,  Mr.  Senator,  it  meant  to 
stand  along  the  north-west  coasts  All  you  have  been  reading  relates 
to  the  north-west  coast.  You  do  not  mean  to  say  that  the  100  mile 
limit  was  applicable  to  the  north-west  coast,  or  to  the  Treaty? 

Senator  Morgan. — Applicable  to  the  100  mile  limit — applicable  to 
the  north-west  coast, — by  which  1  suppose  the  learned  president  means 
that  portion  of  the  Country  that  is  occupied  now  chiefly  by  the  British 
American  possessions'? 

Sir  Charles  Eussell. — Oh  no,  no. 

Senator  Morgan. — Whether  it  applies  to  that  alone,  or  whether  it 
applies  to  that  and  Behring  Sea,  the  purpose  is  the  same. 

The  President. — Yes. 

Senator  Morgan. — That  was,  to  keep  ships — to  keep  these  Trad- 
ers— from  going  there  supplying  fire-arms,  ammunition  and  whiskey  to 
the  settlers  whereby  they  would  probably  keep  do^vu  these  massacres 
and  raids. 

Marquis  Venosta. — So  many  questions  have  been  put  to  you,  Mr. 
Phelps,  that  I  hardly  like  to  ask  you  another. 

Mr.  Phelps. — I  am  most  happy  to  hear  them,  Sir. 

Marquis  Venosta. — I  should  like  to  ask  you  this :  you  have  said  that 
the  British  Government  accepted  the  American  interx)retation  of  the 
treaty  of  1824. 

Mr.  Phelps. — Yes. 

Marquis  Venosta. — I  remember  there  being  some  question  between 
the  United  States  and  Eussia  concerning  the  sea  of  Okhote  and  the 
Behring  Sea  many  years  after  the  treaty  and  after  the  treaty  of  cession, 
namely,  a  question  concerning  the  proclamation  of  the  Eussian  consul 
in  Japan  and  the  question  concerning  the  seizure  of  a  vessel  called  the 
"Eliza". 

Mr.  Phelps.— Yes — the  "Loriot". 

Marquis  Venosta. — Do  you  not  think  that  those  questions  had  some 
bearing  on  your  contention — that  the  inference  is  that  there  was  an 
interpretation  of  the  American  Government  accepting  the  interpreta- 
tion pro])osed  by  Baron  de  Tuyll,  and  binding  in  some  way  the  British 
Government? 

Mr. Phelps. — I  was  intending  to  allude  to  the  case  of  the  "Loriot", 
and  after  luncheon  I  shall  be  happy  to  endeavor  to  answer  the  question 
of  the  Marquis. 

Marquis  Venosta. — If  you  please. 

The  President. — Then  if  you  please,  Mr.  Phelps,  you  will  be  good 
enough  to  answer  the  question  after  luncheon. 

[The  Tribunal  here  adjoui'ued  for  a  short  time.] 
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Mr.  Phelps. — In  reply  to  the  question  put  by  the  Marquis  Venosta 
before  the  adjournnieut,  I  read  from  the  United  States  Counter  Case, 
page  22  and  ibllowino".  It  will  be  remembered  that  the  Treaty  of  1824, 
that  we  have  been  discussing,  conferred  upon  the  subjects  of  both 
Governments  mutual  rights  for  10  yearsof  tradiiig  with  the  settlements 
of  the  olber.  After  that  10  years  limitation  expired,  that  is  after  1834, 
the  United  States  Government  made  an  effort  with  Russia  to  get  an 
extension  of  it,  and  that  eftbrt  failed;  and  very  soon  after  the  expira- 
tion of  the  time,  this  American  ship,  the  "Loriot",  was  arrested  by  the 
Eussian  Government,  and  I  will  ask  Mr.  Foster  to  be  good  enough  to 
point  out  on  the  map  where  it  was  tahen. 

General  Foster  [Pointing  it  out]. — It  was  about  54P  55'. 

Mr.  Phelps. — It  was  on  Eussian  territory,  and  it  was  seized  by  the 
Eussian  Government;  the  United  States  protested  and  asked  for  com- 
pensation; and  Mr.  Dallas  claimed,  in  the  correspondence  which  is 
referred  to  on  a  subsequent  page  of  the  Counter  Case,  that  the  right 
to  do  what  tbe  vessel  engaged  in  was  a  general  right,  and  did  not 
dejjcnd  upon  the  consent  of  Eussia.  In  other  words,  Mr.  Dallas's  claim 
was  substantially  that  the  United.  States  had  the  same  rights  there 
without  the  concession  of  the  Treaty  of  1824  that  it  had  with  them.  It 
is  not  surprising  that  that  claim  of  the  United  States  failed  entirely. 
It  was  rejected  by  the  Eussian  Government,  which,  in  the  correspond- 
ence that  ensued,  pointed  out  what  the  objection  was;  and  it  was  aban- 
doned and  dropped  by  the  United  States.  No  conqjensation  was  made 
for  the  vessel.  The  vessel  was  not  given  up.  The  right  of  the  United 
States  to  go  there  and  trade  was  not  conceded,  and  an  extension  of  the 
terms  of  the  Treaty  of  1824  was  not  made.  Why?  The  nations  M'ere, 
as  they  always  have  been,  perfectly  friendly,  and  the  same  reasons 
existed  for  extending  the  treaty  i)iovisions  10  years  longer  that  could 
have  existed  for  making  them  in  the  first  place.  The  reason  was  the 
mischief  to  the  industries  of  Eussia,  which,  as  they  (claimed,  inevitably 
followed  the  exercise  of  it.  So  they  not  only  refused  to  extend  them, 
but  they  seized  and  confiscated  the  vessel.  It  would  not  be  useful  for 
me  to  take  up  the  time  to  read  it,  but  a  review  of  the  corresjxjndence 
(because  it  exa(;tly  expresses  the  views  on  one  side  and  the  other)  will 
be  found  at  pages  180  to  184  of  the  Counter  Case  of  the  United  States, 
a  summary,  not  the  whole  of  it,  and  extracts  from  the  correspondence. 

Mai(|uis  Venosta, — I  asked  you  for  an  elucidation  of  the  question 
concerning  not  the  "Loriot"  case  but  the  "  lOliza"  case.  You  will  lind 
that  at  pages  20,  21  and  22  of  the  Appendix  to  the  Eritish  Case,  vol- 
ume 2. 

Air.  Phef.ps. — Yes;  I  did  not  (piitc  understand  your  question.  Sir. 
I  thouglit  it  WHS  icstiicted  to  the"  Loriot''  case. 

The  case  of  the  "lOliza"  was  a  vessel  that  was  seized  by  the  Eus- 
sian (rf)vernment  in  1887;  and  it  Avas  seized  for  the  breach  of  an  order 
or  regulation  whi<'h  took  cHect  at  the  beginning  of  188L'.  I  will  read 
fi'om  Mr.  Lothrop's  letter  to  Mr.  Bayard,  the  Secretary  of  State.  Mr. 
Lothrop  was  our  .Minister. 

Tlifi  I{iisHi.'m  Uoverniiu'iit  cluiiiis  tluit,  hIi«  wjih  Hoizf^d  ami  coiidomiiod  under  the 
pntvisiotm  of  an  Or<l<M-,  or  Ifcj^iilatirdi,  wliirh  took  <'IVi-(t  (it  tlio  l><';;iniiiii;j  of  18H2, 
and  whicli  aUsolntoly  iindiiliilcd  (?vitv  kiml  of  tra^lill^,',  liMiiliii;^  and  fiHlijny  on  the 
Knflsian  I'aritir  r,j)asf  wilhuiit  a  Hpccial  liicncc  from  fhr,  <;o\i'rrior-(Jeneral. 

It  is  not  claimed  that  the  "  Eli/a"  was  cnga;;id  in  seal  llMhing. 

Marquis  Venosta. — It  is  on  tliat  word  that  I  asked  for  some  expla- 
nation; because  General  Vhui'^'aly  wrote  to  the  United  States  Minister, 
that  the  sliip  was  conliscuted  not  on  the  ground  of  seal-hshing  in  the 
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opec  sea,  but  on  the  ground  of  a  violation  of  a  territorial  regulation  in 
territorial  waters. 

Mr.  Phelps. — I  perceive,  Sir;  I  see  the  point,  and  I  will  read  a  little 
further  to  see  what  the  facts  were,  and  then  I  will  consider  that. 

But  that  she  was  found  actually  engaged  in  trading  with  the  natives  with  the  con- 
trahaud  articles  of  arms  and  strong  liquors. 

She  was  coudeuined  by  a  Commission  sitting  on  the  Imperial  corvette  "Ras- 
boiuik",  composed  of  the  officers  thereof.  In  this  respect  the  case  is  precisely  like 
that  of  the  "  Henrietta",  mentioned  on  my  last  preceding  despatch  No.  Uy,  and  of 
this  date. 

It  will  be  noticed  that  Mr.  Spooner,  the  owner  of  the  "Eliza",  in  his  statement  of 
his  claim,  declares  that  the  "  Eliza"  was  "  on  a  trading  voyage,  engaged  in  barter- 
ing with  the  natives,  and  catching  walrus,  and  as  such  di>l  not  come  under  the 
Notice  of  the  Russian  Goverumt-nt,  which  was  directed  against  the  capture  of  seals 
on  Copper,  Robbins,  and  Behring  Islands. 

It  will  be  seen  that  Mr.  Spooner  either  refers  to  an  Order  of  the  Russian  Govern- 
ment different  from  the  one  mentioned  by  the  Imperial  Foreign  Office,  or  he  under- 
stood the  latter  in  a  very  different  sense. 

Sir  Charles  Russell. — Will  you  kindly  read  the  next  sentence  of 
that  letter  wliich  begins  "I  may  add",  and  so  on. 
Mr.  Phelps. — Yes;  but  I  have  read  it  before: 

I  may  add  that  the  Russian  Code  of  Prize  Law  of  1869,  Article  21,  and  now  in 
force,  limits  the  jurisdictional  waters  of  Russia  to  3  miles  from  the  shore. 

And  the  next  letter  following,  enclosed  by  Mr.  Lothrop  in  that  letter 
is  one  from  the  Government  of  Russia, — General  Vlangaly  to  Mr. 
Lothrop,  and  he  says,  reading  from  the  second  paragraph  of  the  letter: 

This  information  is  in  substance  to  the  effect  that  the  "Eliza"  was  confiscated 
not  for  the  fact  of  seal-hunting,  but  by  virtue  of  an  Administrative  Regulation  pro- 
hibiting, from  tlie  beginuiug  of  the  V^ar  1882,  every  kind  of  commercial  act,  of 
hunting,  and  of  fishing  on  our  coasts  of  the  Pacific,  without  a  special  authorization 
fi'om  the  Governor-General,  and  carrying  with  it,  against  those  disregarding  it,  the 
penalty  of  the  seizure  of  the  ship  as  well  as  of  the  cargo. 

The  order  referred  to  is  the  one  issued  by  the  Russian  Consul  at 
Yokohama,  and  is  to  be  found  on  page  17  of  the  same  book: 

At  the  request  of  the  local  authorities  of  Behring  and  other  islands,  the  under- 
signed hereby  notifies  that  the  Russian  Imperial  Government  publishes,  for  general 
knowlerlge  the  following. 

(1)  Without  a  8i)ecial  permit  or  license  from  the  Governor-General  of  Eastern 
Siberia,  foreign  vessels  are  not  allowed  to  carry  on  trading,  hunting,  fishing,  etc., 
on  the  Russian  coast  or  islands  in  the  Okhotsk  and  Behring  Sea,  or  on  the  north- 
eastern coast  of  Asia,  or  within  their  sea-boundary  line. 

(2)  For  snch  permits  or  licenses,  foreign  vessels  should  apply  to  Vladivostok, 
exclusively. 

(3)  In  the  port  of  Petropanlovsk,  through  being  the  only  port  of  entry  in  Kam- 
schatka,  such  permits  or  licenses  shall  not  be  issued. 

(4)  No  permits  or  licenses  whatever  shall  be  issued  for  hunting,  fishing,  or 
trading  at  or  on  the  Commodore  and  Rnbbeii  Islands. 

(5)  Foreign  vessels  found  trading,  fishing,  hunting,  etc.,  in  Russian  waters,  with- 
out ^  license  or  permit  from  the  Governor-General,  and  also  those  possessing  a 
license  or  permit  who  may  infringe  the  existing  bye-laws  on  hunting,  shall  be  con- 
fiscated, both  vessels  and  cargoes,  for  the  benefit  of  the  Government.  This  enact- 
ment shall  be  enforced  henceforth,  commencing  with  A.  D.  1882. 

(6)  The  enforcement  of  the  above  will  be  intrusted  to  Russian  men-of-war,  and 
also  to  Russian  merchant-vessels,  which,  for  that  purpose,  will  carry  military 
detachments  and  be  provided  with  proper  instructions. 

Now,  under  the  force  of  that  Regulation,  three  American  vessels 
were  successively  seized  and  confiscated,  and  that  confiscation  was 
adopted  by  the  Russian  Government,  and  no  satisfaction  ever  was  made 
for  it.  For  the  first  two,  a  letter  of  enquiry  was  addressed  by  the 
United  States'  Government,  and  on  the  facts  being  stated  as  given  in 
Mr.  Lothrop's  letter,  .iustuow^  read,  that  claim  of  the  United  States  was 
dropped  or  abandoned. 
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It  does  appear,  liovrever,  that  Mr.  Dallas,  as  I  have  said  before, 
made  a  claim  iu  respect  of  the  "Loriot",  and  that  claim,  tliougb  made 
the  subject  of  correspondence,  was  subsequently  abandoned. 

Manjuis  Venosta.  —  The  case  of  the  "Loriof'has  not  very  muchto 
do  with  this. 

Mr.  Phelps.  —  Ko,  it  has  not.    It  is  only  in  the  same  line. 

Xow  what  does  all  this  prove.  It  proves  what  is  the  last  thing  I 
desire  to  say  about  this  niuch  vexed  subject,  and  what  is  the  only 
important  thing,  in  my  judgment,  to  the  present  enquiry,  that  the 
practical  construction  placed  upon  the  Treaties  of  1824  and  1825  by  the 
l^arties  to  them,  from  the  day  of  their  date  down  to  the  time  of  the 
cession,  and  down  to  the  present  time,  is  exactly  in  accordance  with 
what  we  say  the  true  reading  of  the  Treaty  is,  and  the  true  understand- 
ing of  the  parties  was.  How  can  it  be  that  if  the  Treaty  of  1824  was 
understood  as  conveying  to  the  United  States  these  rights  of  trading, 
and  of  fishing,  that  in  1882  Eussia  should  put  forth  such  an  order  as  I 
have  just  read,  and  how  can  it  be  that  the  United  States  would  submit 
to  it  and  permit  their  vessels  to  be  captured;  because  if  the  Treaty  of 
1824  gives  the  rights  which  are  claimed  to  the  United  States,  then  the 
issue  of  the  order  of  1882  was  a  gross  infringement  of  the  Treaty,  and 
of  the  rights  of  the  United  States  under  the  Treaty.  It  is  not  to  be 
presumed  that  Eussia  would  have  attempted  it,  and  still  less  is  it  to  be 
presumed  that  the  United  States  would  have  submitted  to  it;  and  that 
bears  upon  this  great  leading  fact  that  from  the  time  of  the  discovery 
of  these  islands  down  to  18(>7,  when  they  were  ceded  to  the  United 
States,  the  possession  and  occupation  by  Eussia  of  the  seal  and  fur 
industry  business  was  not  only  asserted,  but  was  actually  maintained; 
and  not  a  seal,  as  far  as  we  learn  in  the  exhaustive  examination  of  tliis 
case,  was  ever  killed  in  those  waters  excei)t  by  the  permission  and  under 
the  reguhitions  of  the  Eussian  Government.  So  that  the  question 
which  .Mr.  Bhiine  puts  in  this  correspondence,  in  letters  that  have  been 
read,  is  one  that  has  not  received  an  answer  from  my  learned  friends, 
and,  I  respectfully  insist,  cannot  be  answered.  IIow  comes  it  to  pass 
that  the  Canadian  vessels  at  this  late  period  have  acquired  a  right  as 
against  the  interest  of  the  United  States,  in  that  seal  herd,  which  never 
was  asserted  or  claimed  by  anybody  so  long  as  the  Eussian  Government 
remained.  You  will  remember.  Sir,  without  wearying  you  with  more 
reading  on  this  tiresome  branch  of  the  case,  that  about  1840  a  question 
arose.  The  Itussian  American  (Company  addressed  its  (lovernment  on 
the  subject  of  whaling  vessels  that  came  in  theie,  and  asked  the  (lov- 
ernment  to  inteilcrc;;  anci  something  is  cited  from  Bancrott,  by  the 
other  side,  to  the  effect  that  the  spirit  of  the.  Treaty  of  182r),  between 
(iieat  liiitain  and  America,  might  bo  against  it.  It  does  not  touch  the 
fur  animals,  but  when  you  i)ursu(!  the  autiior  they  cite,  llanciort,  you 
will  fiiul  this: 

TIjo  (ifivfrnmcnt  at,  Iciit^th  rfiffirrcd  ihti  matter  to  a  CDinmittoo  composed  of  oflfi- 
<  ialu  of  the  navy  dfj>!irtmiiit,  who  Kijiortcd  that  tho  coHt  of  titliiij^  out  a  cruiHcr 
lor  tlm  prot«ictioii  of  iJtliriufj  Sea  a^^niiiMt  fornit^ii  wliah'iH  would  lt«  2(10, 0(K)  rouldos 
in  Hilver  and  the  co'il  of  iii:iiiil;iitiiiij^  Hii<h  a  craft  S.">,()l)n  r<)ul)le.s  a  year.  'I'o  tliis  ji 
recommendation  was  adilcd  tlmf,  if  lhcinm|iany  were  willing;  to  ubsuiuo  thooxpiMidi- 
turo,  a  cruiser  Hhould  at  unco  lio  |dai  od  at  tlieir  disposal. 

So  that  the  failure,  according  to  liancroft,  to  protect  Behring  Sea, 
even  against  whalers,  which  is  totally  dilfeient  from  the  (|Uestion  wo 
arc  upon,  was  put  u[)on  tlie  ground  that  the  iiiter(vst.  of  tlu^  Company 
in  it  did  not  justify  the  e\p(Mise  that  woiihl  be  put  ui>oii  them  of  fitting 
out  the  eiuiser  for  the  purpose. 
BS,  FT  XV 13 
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Sir  Charles  Eussell. — In  view  of  that  statement  Sir,  I  must  ask 
leave  to  intervene. 

Mr.  Phelps.  —  Certainly. 

Sir  Charles  Russell.  —  There  is  a  distinct  statement  by  the  Rns- 
sian  Foreign  Office  that  they  have  no  right  to  exclude  foreign  ships 
from  that  part  of  the  great  ocean  which  separates  the  eastern  shore  and 
Siberia  from  the  western  shore  of  America,  or  to  make  the  payment  of 
a  sum  of  money  a  condition  of  allowing  them  to  take  whales. 

Mr.  Phelps.  —  That  is  cited  from  Bancroft,  I  presume. 

Sir  Charles  Russell.  —  No,  from  the  official  papers. 

Mr.  Phelps. — I  understand  that  Bancroft  the  historian  gives  the 
additional  facts  as  you  will  find  in  the  Counter  Case,  page  25.  It  is 
part  of  the  same  declaration  as  that  which  my  learned  friend  has 
alluded  to.  I  should  think  myself  that  it  was  a  very  grave  question, 
at  least,  whether  the  right  of  the  whaler  in  navigating  Behriug  Sea 
might  not  have  been  within  what  was  conceded.  I  do  not  care  to  dis- 
cuss that,  because  we  have  nothing  to  do  with  it.  It  may  be  so,  or 
may  not  be  so;  I  only  meant  by  this  allusion  to  show  that  on  that 
extreme  point — and  it  certainly  would  be  extreme — the  Russian  Gov- 
ernment had  communications  with  the  Russian  American  Company  to 
which  I  have  alluded. 

Marquis  Venosta. — Do  you  consider  the  book  Teckmanieft'  a  relia- 
ble document  *? 

Mr.  Phelps. — That  is  a  question  that  I  am  not  able  to  answer. 
From  the  use  that  is  made  of  it,  I  should  think  not,  and  from  its 
exceeding  facility  for  mistranslation,  I  should  think  not;  but  I  really 
am  not  qualified  and  not  sufficiently  acquainted  with  the  author  or 
any  other  Russian  literature  to  express  an  opinion  on  the  subject.  I 
notice  that  Professor  Elliott  refers  frequently  to  him,  and  that  the  pas- 
sages on  which  he  depends  generally  turn  out  to  have  been  mistrans- 
lated, and  those  are  usually  the  circumstances  under  which  the  author 
makes  his  appearance  in  this  case. 

Marquis  Venosta. — The  book  of  Teckmanieff  is  an  historical  book, 
a  printed  book,  but  is  not  an  official  document  and  for  that  reason  I 
have  asked  your  opinion. 

Mr.  Phelps. — That  is  an  opinion  I  am  not  competent  to  express. 
The  particular  historian  I  was  last  alluding  to  is  one  cited  on  the  other 
side — Bancroft,  an  American  writer.  There  are  two  of  those  Russian 
writers — Teckmanieff,  and  Veniaminoff,  and  possibly  I  have  con- 
founded them  in  the  observations  I  have  made.  If  so,  it  arises  from 
my  own  ignorance  on  that  subject. 

Mr.  Justice  Harlan. — Teckmanieff  is  the  man  who  wi'ote  about  the 
Russian  American  Company. 

Mr.  Phelps. — Then  this  is  what  we  claim  and  all  we  claim,  and  I 
have  been  drawn  into  saying  more  than  I  should  have  said  on  this  sub- 
ject in  view  of  its  relative  importance  to  this  case.  We  have  attempted 
to  establish — whether  successfully  or  not — that  the  property  interest 
which  the  United  States  Government  has  in  this  herd,  which  entitles 
it  to  protect  it,  derives  a  confirmation  or  a  corroboration  and  a  strength 
from  a  possession  and  an  assertion  on  the  part  of  Russia  that  was  abso- 
lutely unbroken,  so  far  as  this  seal  industry  was  concerned,  from  the 
earliest  discovery  down  to  the  present  time. 

Therefore,  if  you  will  permit  me  to  read  again  what  we  have 
expressed  in  the  United  States  Argument,  at  page  40,  as  the  answers 
which  we  should  respectfully  submit  should  be  made  to  the  questions 
in  the  Treaty  on  this  subject,  I  shall  trouble  you  no  further  in  respect 
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to  it,  except  merely  to  commend  to  yoar  recollection  what  is  said  on 
this  subject  of  possession  in  the  United  States  Counter  Case,  from 
page  24  where  I  was  reading,  and  for  several  pages  further: 

The  first  four  questions  submitted  to  the  TribTinal  by  the  Treaty  should,  in  the 
opinion  of  the  undersigned,  be  answered  as  follows. 

First.  Kussia  never  .at  any  time  prior  to  the  cession  of  Alaska  to  the  United 
States  claimed  any  exclusive  jurisdiction  in  the  sea  now  known  as  Behring  Sea, 
beyond  what  are  commonly  termed  territorial  waters.  She  did,  at  all  times  since 
the  year  1821, 

(and  it  might  have  been  said  a  period  earlier  than  that). 

Assert  and  enforce  an  exclusive  right  in  the  "seal  fisheries"  in  said  sea,  and  also 
asserted  and  enforced  the  right  to  protect  her  industries  in  said  "fisheries"  and  her 
exclusive  interests  in  other  industries  established  and  maintained  by  her  upon  the 
islands  and  shores  of  said  sea,  as  well  as  her  exclusive  enjoymout  of  her  trade  with 
her  colonial  est.ablishmeuts  upon  said  islands  and  shores,  by  establishing  prohibitive 
regulations  interdicting  all  foreign  vessels,  except  in  certain  specified  instances, 
from  approaching  said  islands  and  shores  nearer  than  100  miles. 

Second.  The  claims  of  Russia  above  mentioned  as  to  the  "seal  fisheries"  in  Beh- 
ring Sea  were  at  all  times,  from  the  first  assertion  thereof  by  Russia  down  to  the 
time  of  the  cession  to  the  United  States,  recognized  and  acquiesced  in  by  Great 
Britain. 

Third.  "The  body  of  water  now  known  as  Behring  Sea  was  not  included  in  the 
phrase 'Pacific  Ocean',  as  used  in  the  treaty  of  1825,  between  Great  Britain  and 
Russia";  and  after  that  treaty  Russia  continued  to  hold  and  to  exercise  exclusively 
a  property  right  in  the  I'ur-seals  resorting  to  the  Prilnlof  Islands,  and  to  the  fur- 
sealing  and  other  industries  est.ablishcd  by  her  on  llie  shores  and  islands  above 
mentioned,  and  to  all  trade  with  her  colonial  establishments  on  said  shores  and 
islands,  with  the  further  right  of  protecting,  by  the  exercise  of  necessary  and 
reasonable  force  over  Behring  Sea,  the  said  seals,  industries,  and  colonial  trade 
from  any  invasion  by  citizens  of  other  nations  tending  to  the  destruction  or  injury 
thereof. 

That  is  what  we  claim  as  the  fair  result  of  the  whole  evidence  in  this 
case  in  respect  to  the  only  part  of  the  old  historic  claim  of  Russia  that 
has  anything  whatever  to  do  with  this  conference.  And  unless  you, 
Sir,  or  some  member  of  the  Tribunal  have  any  further  suggestion  to 
make  about  tlie  toi»ics  I  have  discussed  to-day,  I  shall  leave  that  sub- 
ject here  and  finally.  I  shall  ])e  most  happy,  1  need  not  say,  to  attempt 
to  reply  to  any  suggestions  that  may  be  made. 

The  President. — 1  think  we  sliall  be  pleased  if  you  will  go  on. 

Mr.  Phelps. — Now,  Sir,  having  considered  the  title,  and  the  con- 
firmation of  the  title,  so  far  as  it  is  to  be  derived  fiom  ]>revious  occu- 
l)ati<)ii,  i  come  to  the  second  principal  jjioposition  that  is  set  forth  on 
the  partof  (licat  Britain.  The  lirst  that  1  have  fried  to  discuss  was 
that  these;  animals  are  J'cr(V  natura',  the  second  being,  that  the  killing 
of  the  seals  is  an  incident  of  the  freedom  of  the  sea.  It  has,  as  i  have 
had  occasion  to  obseive,  l)een  A'ciy  emphaf icjally  j)ut  forth  by  all  my 
learned  friends,  and  rejx'afedly.  fliat  this  snhje(;t  involved  a  (piesfion 
of  the  iVecdom  of  the  sea,  and  that  in  conceding  any  right  of  ]>roperty, 
or  any  right  of  i)rotection  against  this  desfinction  you  are  in  danger 
of  invading  the  free  <lom  of  the  sea.  My  learned  friends  have  be«Mi 
good  enongli  to  caution  niemhers  of  the  Tribunal  against  taking  any 
step  that  could  possibly  be  regarded  asliaving  an  effect  upon  a  right 
which  they  st-em  to  regard  as  better  than  other  riglits,  and  that  is  the 
freedom  of  the  sea. 

Now  nobody  at  this  day  contests  that  general  proposition,  least  of 
all  a  maritime  nation  of  the  interests  and  extent  of  the  United  States 
(Government;  but  the  (pu'stion  is,  what  is  the  freedom  of  the  sea? 
Does  the  condnct  that  w<'  seek  to  prcdect  onrselves  against  come 
within  it;  or  is  it  excluded  from  it?     Of  course  it  must  be  said  as  must 
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be  said  of  all  freedom  and  of  all  liberty,  it  has  limits.  As  Mr.  Blaine 
has  said,  freedom  of  the  sea  is  not  lawlessness;  it  is  not  everything 
that  can  be  done  there:  it  stops  somewhere,  as  all  freedom  stops.  The 
liberty  that  is  under  the  law  is  all  the  liberty  that  has  ever  ])roved 
beneficial  to  the  human  race, — whether  all  the  liberty  that  is  under  the 
law  has  proved  a  blessing  or  not  may  be  another  question.  What  then 
is  its  history?  Whence  comes  this  idea  of  the  fi-eedom  of  the  sea? 
When  and  where  did  it  begin,  how  far  did  it  ever  extend,  and  where 
does  it  stop?  Those  are  the  questions  that  are  involved  in  this  discus- 
sion, very  directly  and  immediately.  I  need  not  remind  any  person 
conversant  with  the  history  of  maritime  law,  that  the  time  is  not  very 
distant,  historically  speaking,  when  the  idea  of  the  freedom  of  the  sea, 
first  promulgated  by  Grotius,  found  its  way  into  the  law  of  the  world. 
Before  that,  the  doctrine  was  that  of  mare  clausuni,  that  is  to  say,  just 
as  far  as  the  interests  of  any  maritime  nation  appeared  to  require 
that  it  should  assume  dominion  and  sovereignty  over  the  sea,  it  did 
assume  it  and  all  the  world  acquiesced. 

If  it  were  100  years  back,  the  claim  of  Eussia  that  was  so  modestly 
suggested  by  M.  de  Poletica  in  182i;,  that  all  the  conditions  that  attend 
a  closed  sea  existed  on  the  part  of  Behring  Sea,  so  that  Eussia  might, 
as  he  said,  have  advanced  that  claim,  although  she  did  not  intend  to 
do  it — if  we  had  been  100  years  further  back  it  would  not  have  been  too 
late,  as  international  law  then  stood,  for  Eussia  to  have  asserted  that 
claim.  In  1824,  a  distinguished  author,  Mr.  Chitty,  published  a  book 
on  that  subject  in  which  he  maintained  the  doctrine  of  mare  claustim. 

Senator  Morgan. — That  is  the  doctrine  now  as  to  the  Dardanelles 
and  the  Bosphorus. 

Mr.  Phelps. — Yes;  it  may  have  its  exceptions. 

Sir  Charles  Eussell. — What  book  of  Mr.  Chitty's  is  that? 

]Mr.  Phelps. — I  will  give  jon  the  reference.  It  is  Chitty's  Commer- 
cial Law,  and  it  was  published  in  1824. 

Sir  Charles  Eussell.  It  was  the  Quatuor  3faria,  I  think. 

Mr.  Phelps.  I  do  not  refer  to  it,  because  I  do  not  propose  to  main- 
tain that  in  1824  this  was  the  settled  law  of  the  world  at  all.  Grotius 
was  earlier  than  that,  and  the  doctrine  mare  Uheriim  had  made  consid- 
erable advances;  but  it  was  not  too  late  in  1824  for  a  very  resi)ectable 
writer  to  put  forth  his  book  in  which  he  maintained  the  doctrine  of 
mare  clansum,  that  wherever  the  interests  of  the  nation,  and,  as  he 
argued,  the  interests  of  the  world  required,  sovereignty  should  be 
extended  over  it.     I  refer  to  that  as  an  illustration. 

Lord  Hannen. — Can  you  give  the  page  of  Chitty? 

Mr.  Phelps. — No,  I  cannot  here,  because  the  whole  book  is  devoted, 
or  at  least  a  large  share  of  the  book,  to  the  maintenance  of  tliat  doctrine 
in  contradistinction  to  the  views  put  forth  by  Grotius.  I  refer  to  it  only 
as  an  illustration,  not  with  the  view  of  taking  up  the  contention  of 
Mr.  Chitty  one  way  or  the  other. 

Senator  Morgan. — Is  not  that  the  doctrine  to-day,  as  announced 
here  with  reference  to  the  Fjords  of  Norway,  and  the  Chesapeake  Bay, 
and  the  mouth  of  the  Delaware. 

Mr.  Phelps. — I  am  coming  to  those  illustrations  when  I  consider 
what  are  the  remnants  left  in  the  world.  That  is  one  of  them.  I  want 
to  see  how  far  that  old  doctrine  of  mare  clausum  prevailed  without  dis- 
pute in  the  world  till  Grotius  attacked  it. 

The  President. — I  think  the  word  "dispute"  is  going  rather  far. 

Mr.  Phelps. — Well,  perhaps,  the  word  "dispute"  is  a  little  too 
strong.    It  might  have  been  questioned,  but  I  think   till   Grotius' 
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Treatise  was  put  forward  it  certainly  could  not  have  been  said  to  have 
been  overthrown.  Sir  Henry  Maine  in  his  lecture  on  International 
Law  at  pafjes  75  and  77,  cited  in  the  United  States  Argument,  page 
141,  considers  this  subject  historically,  and  perhaps  I  may  be  excused 
for  reading  a  very  few  words. 

The  first  branch  of  our  enquiry  brings  us  to  what,  at  the  birth  of  international 
law,  was  one  of  the  most  bitterly  disputed  of  all  questions,  the  question  of  mare 
clausitm  and  mare  liberiiin — sea  under  the  dominioa  of  a  particular  power,  or  sea  open 
to  all — names  ideutitied  with  the  great  reputations  of  Grotius  and  Selden.  In  all 
probability  the  question  would  not  have  arisen  but  for  the  dictum  of  the  institutional 
Roman  writers  that  the  sea  was  by  nature  comuiou  pro])erty.  Aud  the  moot  point 
was  whether  there  was  anything  in  nature,  whatever  that  word  might  have  meant, 
which  either  pointed  to  the  commuuity  of  sea  or  of  rivers:  and  also  what  did  history 
show  to  have  b«en  the  actual  practice  of  mankind,  and  whether  it  pointed  in  any 
definite  way  to  a  general  sense  of  mankind  on  the  subject.  We  do  not  know  exactly 
what  was  in  the  mind  of  a  Roman  lawyer  when  he  spoke  of  nature.  Nor  is  it  easy  for 
us  to  form  even  a  speculative  opinion  as  to  what  can  have  been  the  actual  condition 
of  the  sea  in  those  ])rimitive  ages,  somehow  associated  with  the  conception  of  nature. 
The  slender  evidence  before  us  seems  to  suggest  that  the  sea  at  ti.rst  was  common 
only  in  the  sense  of  being  universally  open  to  depredation. 

Whatever  jurisdiction  may  have  been  asserted,  ])robably  did  not  spring  from  any- 
thing which  may  be  called  nature,  but  was  perhaps  a  security  against  piracy.  At 
all  events,  this  is  certain,  that  the  earliest  development  of  maritime  law  seems  to 
have  consisted  in  a  movement  from  mure  liberum,  whatever  that  may  hiive .meant, 
to  mare  claitsiim — from  navigation  in  waters  over  which  nobody  claimed  authority, 
to  waters  under  the  control  of  a  separate  sovereign.  The  closing  of  seas  meant 
delivery  from  vi'^lent  depredation  at  the  cost  or  by  the  exertion  of  some  power  or 
powers  stronger  than  the  rest.  No  doiilit  sovereignty  over  water  began  as  a  benefit 
to  all  navigators,  and  it  ended  in  taking  the  form  of  protection. 

And  he  cites,  as  you  will  lind  in  a  note  on  the  same  page,  from  Mr. 
Hall  in  his  Treatise  on  International  Law,  which  was  au  English  trea- 
tise to  a  similar  cflect. 

Sir  Henry  ])()ints  out  there  that  mare  claiifium  was  not  the  beginning 
of  what  may  be  called  the  law  of  the  sea,  if  you  dignify  it  with  that 
name.  It  was  preceded  by  mare  lihcriim;  it  was  preceded,  before  inter- 
national law  cijuld  be  said  to  have  liad  its  biith,  by  a  freedom  of  the  sea, 
which  is  Just  what  is  contended  for  in  this  case, — a  freedom  for  univer- 
sal depredation;  a  freedom  that  had  no  limit;  a  freedom  from  which 
l>ro|teity  was  not  safe  and  life  was  not  safe.  That  was  the  early  idea 
of  the  freedom  of  the  sea;  the  doctrine  of  mare  chtu.siiin,  as  these 
authors  ])oiiit  out,  very  clearly  cam*!  from  the  necessity  of  protection; 
an<l  the  world  acfjiiiesced  in  the  adjacent  maritime  nation  stretciiing 
its  h;ind  out  over  the  waters  of  the  sea  and  assuming  a  sovereignty 
over  the  sea  as  it  did  over  the  shore,  because  it  was  necessary  to  human 
])rotection.  'i'hat  is  where  the  oiiginal  doctiin*'.  of  marc  rlaiisinn  comes 
fiom.  It  comes  from  necessity  of  jtrotection  against  a  form  of  IVeedom 
of  the  sea  which  was  lawlessness. 

VViien  civilisation  and  commerce  and  the  rudiments  of  international 
law  had  so  far  advan(;<'d  that  the  assumption  of  such  a  sovereignty  l)y  a 
nmri  time  nation  was  no  longer  necessary,  and,  (m)U  Id  no  longer  hejusti  lied; 
when  it  was  no  longer  necessary  lor  (Ireat  Biitain  to  ass«'rt  a  sover- 
eignty over  the  Channel  for  the  ])rotection  either  of  itself  or  of  the 
worhl;  or  for  Italy  to  extend  a  sovereignty  over  the  Adriatic,  or  Den- 
mark over  the  I'.altic,  then  the  new  theory  comes  in;  that  is,  the  doc- 
trine set  forth  by  (irotius  of  a  frei?  sea,  and  that  gradually  came  to  l)c 
accomplished;  aud  wiiat  is  material,  as  I  have  said,  is  to  find  liow  far 
the  nations  then  surrendered  tlu'ir  sovereignty  over  the  sea.  They  did 
snin'tider  it  to  a  large  extent,  utniuestionably;  they  did  give  way  to 
the  advancing  idea  of  the  freedom  of  the  sea.     How  far  did  they  go? 
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Did  tliey  throw  the  sea  open  to  consequences  that  were  detrimental  to 
themselves;  or  did  they  retain,  have  they  always  retained,  and  is  the 
whole  law  of  the  sea  based  upon  the  principle  of  retaining  in  the  mari- 
time nation,  all  that  is  necessary  to  the  protection  of  its  rights? 

Senator  Mokgan. — Now,  Mr.  Phelps,  if  you  will  allow  me,  I  wish  to 
ask  your  opinion  about  this;  whether,  in  throwing  open  a  sea  (as  you 
have  just  described),  it  was  thrown  open  to  individuals  operating  upon 
their  private  account  and  without  tlie  authority  of  the  flag,  or  the 
license  of  any  nation;  or  was  it  thrown  oj^en  to  the  sovereign  nations 
of  the  world? 

Mr.  Phelps. — That  is  a  point  I  shall  try  to  address  myself  to,  Sir. 

Now,  let  me  state  the  proposition  that  I  venture  respectfully  to  assert 
with  some  coutidence,  as  being  the  result  of  the  whole  law  of  the  sea  as 
it  exists  to  day,  and  of  all  the  application  to  human  affairs  it  ever  has 
had: — That  the  nations  that  formerly  controlled  the  sea  never  surren- 
dered the  right  of  self-protection  which  extended  to  all  their  interests 
that  were  valuable  enough  to  be  protected,  whether  in  peace  or  in  war, 
whether  industry,  or  commerce,  or  trade,  and  that  the  time  never  has 
been  when  an  individual  (which  may  perhaps  meet  the  point  of  your 
question  which  you  have  just  put) — the  time  has  never  been  and  the 
illustfation  is  not  to  be  found  in  any  rule  of  law,  when  an  individual 
could  engage  in  any  pursuit,  for  the  purpose  of  gain  on  the  high  seas, 
that  worked  a  serious  injury  to  the  interests  of  a  maritime  nation,  even 
though  the  pursuit  in  itself  and  of  itself,  if  it  had  not  had  such  conse- 
quences, might  have  been  unobjectionable;  even  if  it  is  the  pursuit  of 
something  on  the  sea  from  which  a  gain  is  to  be  realised,  and  which  in  and 
of  itself  does  no  harm.  If  the  consequence  of  that  is  the  serious  injury 
or  affection  of  a  national  interest,  that  nation  never  has  surrendered 
the  right  to  protect  itself  against  that  consequence,  and  for  that  busi- 
ness the  sea  is  not  free. 

Then  I  go  further;  I  have  sjjoken  of  innocent  occupation.  If  the 
thing  that  is  sought  to  be  done  upon  the  sea  is  in  itself  wrong;  inhu- 
man, barbarous,  immoral;  if  it  violates  those  general  principles  of  law 
that  are  enforced  in  all  civilization;  if  its  tendency  is  not  merely  to 
injure  the  interests  of  the  nation,  but  to  injure  the  interests  of  mankind, 
as  in  this  case,  by  the  extermination  from  the  earth  of  a  valuable 
animal;  then  that  of  itself  renders  such  conduct  unjustifiable,  and  any 
nation  who  is  affected  by  it  may  resist  it.  No  nation  can  constitute 
itself  the  censor  of  the  morals  of  the  world.  No  nation  can  go  out 
upon  the  high  seas  upon  the  errand  of  enforcing  the  general  laws  of 
humanity,  because  it  is  not  invested  with  that  paramount  authority 
over  other  nations;  but  the  moment  that  conduct  touches  the  interest 
of  the  imtion — the  moment  it  becomes,  so  to  speak,  the  business  of  that 
nation  to  resist  it;  at  such  moment  it  can  resist  it.  I  shall  try  to  make 
myself  clear  on  this  initial  point,  and  I  shall  not  have  to  refer  to  it 
again,  that  the  proposition  I  venture  to  suggest  in  respect  to  the  limit 
of  the  freedom  of  the  sea  rests  upon  two  branches,  each  of  which, 
standing  alone  would  be  sufficient,  and  both  of  which  in  this  case 
concur.  I  say  in  the  first  place  that  a  pursuit  that  is  innocent  of 
itself,  but  does  have  destructive  or  gravely  injurious  effects  upon  the 
interests  of  a  maritime  nation,  may  be  prevented.  I  say,  in  the  next 
place  that  instead  of  being  innocent  and  unobjectionable,  and  some- 
thing that  nobody  but  the  nation  affected  could  object  to — if  it  goes 
beyond  that,  and  is  indefensible  in  its  moral  character,  in  its  humanity, 
and  is  destructive  of  the  interests  of  the  world,  as  well  as  of  the  interests 
of  the  nation,  and  violates  those  principles  which  all  nations,  as  far  as 
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their  municipal  jurisdiictioii  extends,  have  adopted,  it  may  be  protested 
against  and  be  defended. 

Now,  having  given  some  reflection  to  this  subject,  and  having  tried 
to  instruct  myself  by  a  reference  to  everything  I  could  find  of  an  author- 
itative character  on  the  subject  of  international  law,  I  venture  to  say 
that  there  is  not  a  maritime  right,  there  is  not  a  single  feature  in  what 
we  may  call  the  law  of  the  sea,  that  does  not  come  back  and  refer  itself, 
and  be  seen  to  be  founded  ui)on  this  proposition.  And  that  this  loose 
talk  that  has  prevailed — and,  of  course,  1  am  not  alluding  to  my  learned 
friends  in  this  observation — the  loose  talk  that  you  find  pervading  the 
deliverances  of  a  very  different  and  much  less  instructed  class  of  men, 
who  begin  to  enlighten  the  world  beftire  they  have  found  out  the 
necessity'  of  enlightening  themselves, — this  loose  talk  about  the  freedom 
of  the  sea  that  has  been  generated  in  newspapers,  and  in  such  sources  of 
knowledge,  the  idea  that  the  moment  you  get  uijon  the  sea  you  are 
exempt  from  all  luunan  law,  except  in  some  few  special  particulars  that 
have  become  the  subjects  of  special  adjustment,  and  that  unless  you 
run  against  some  such  arbitrary  rule  which  may  have  good  grounds  to 
stand  on,  or  may  not,  but  has  become  established,  the  freedom  of  the 
sea  is  a  universal  and  unlimited  thing,  is  utterly  mistaken  and  destitute 
of  foundation. 

I  say,  on  the  other  hand,  the  freedom  of  the  sea — to  state  the  con- 
verse of  my  i)roposition  is  to  say  the  same  thing  over  again  in  different 
words — is  the  right  to  do  upon  it  every  thing  that  is  inoffensive  and 
right  in  itself,  and  which  works  no  injury  to  any  maritime  nation;  no 
injury  to  anybody  else;  that  it  stops  there,  and  that  all  these  cases 
which  my  learned  friends  were  struggling  with,  all  the  supposed  cases 
to  which  we  invited  their  consideration,  of  whether  this  may  be  done, 
or  whether  that  may  be  done,  or  whether  the  other  may  be  done,  and 
in  which  they  were  struggling  to  find  some  particular  answer  to  each 
case,  or  to  find  some  esca[)e  from  the  necessity  of  answering  the  ques- 
tion by  saying,  "that  question  is  not  likely  to  arise",  or  "that  might  be 
settled  by  agreement",  all  of  them  are  immediately  answered  when  you 
bring  them  to  that  ])lain  test:  Is  the  conduct  inoffensive,  oris  it  injuri- 
ous? May  I  be  pardoned  for  alluding  quite  briefly,  I  hope,  because  I 
shall  oidy  lead  enough  to  state  the  [)oint,  to  the  judgment  of  judges,  and 
writings  of  men  whose  authority  is  not  questioned.  Mr.  Justice  Story 
says  in  the  case  of  the  Mariannd  Flora,  in  the  11th  Wheaton,  Supreme 
(>()urt  Reports : 

Every  Hhip  aiiilM  there 

that  is,  in  the  oi)en  sea:  the  context  shows  wliat  he  meant 

with  the  anqiieHtioiiuble  ri^ht  <ff  imrHiiing  her  own  liiwful  biisinoss  without  iiitcr- 
ru]iti<iii,  hut  \vli:it*r\ <;r  may  Ix;  tliat  liuHiuitHH,  uhi^  \»  IiouikI  to  |)ur,suo  it  in  siioh  a 
nianiior  !ih  not  to  violate  thf  ri;^lilH  of  otiiiTB.  Thu  general  uuixini  in  such  cawea  is 
»ic  utcre  tuo  ul  aliviium  non  In  dan. 

Then  Chancellor  Kent  says  on  page  27  of  the  1st.  Volume  of  his 
Commenturlcs. 

Every  vcnsel  in  time  of  ]>eac«  \\.m  :i  ri;;iit  to  conHult  itH  own  Haft-ty  and  ccuivcn- 
iencc,  anil  to  putHue  itH  own  conrHe  and  buaineBH  witlioui  luin^  disturbed,  i(7«')i  [t 
docB  not  ^iolatr  the  rir/hls  of  olhem. 

Mr.  Justice  i\iiiphlett  says  in  the  case  of  tlu'-  Quern  v.  /w'.j/h  in  the 
2nd  Exchequer  which  has  been  so  often  referred  to  in  the  course  of  this 
discussion : 

The  freedom  of  the  high  aeas  for  the  iooffenaive  navigation  of  all  uationa  la  Urmly 
Katabliaked. 
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Keadinf?  from  tbe  note  ou  paffe  142  there  is  a  passage  cited  from 
Giotius,  the  great  authority  ou  the  freedom  of  the  sea. 

It  is  certain  tliat  lie  who  would  take  possession  of  the  sea  by  occupation  could  not 
prevent  a  peaccl'itl  and  inuocent  navujation,  since  such  a  transit  cannot  be  interdicted 
even  ou  laud,  though  ordinarily  it  would  be  less  uecessary  and  more  dangerous. 

Then  the  uote  at  the  bottom  of  page  142;  Mr.  Twiss  in  section  172 
and  185  of  his  Interuatioual  Law  says : 

But  this  is  not  the  case  with  the  open  sea  upon  which  all  persons  may  navigate 
without  the  least  prejudice  to  any  nation  whatever,  and  without  exposing  any  nation 
thereby  to  danger.  It  would  thus  seem  that  there  is  no  natural  warrant  for  any 
nation  to  seek  to  take  possession  of  the  open  sea,  or  even  to  restrict  the  innocent 
use  of  it  by  other  nations.  *  *  *  Xhe  right  of  fishing  in  the  open  sea  or  main 
ocean  is  common  to  all  nations  on  the  same  principle  which  sanctions  a  common 
right  of  navigation,  viz,  that  he  who  fishes  in  the  open  sea  does  no  injury  to  any  one,  and 
the  jjrodiicts  of  tlie  sea  are,  in  this  respect,  inexhaustible  and  sufficient  for  all. 

The  right  of  self  defence  and  the  right  of  jurisdiction  have  been 
referred  to — they  have  no  conuection  with  each  other — ahnost  no  rela- 
tion with  each  other.  Jurisdiction  is  sovereiguty  and  is  confined  to 
territory — Self  defence  is  not  confined  except  by  the  necessity  and 
propriety  of  the  case,  and  has  nothing  at  all  to  do  with  jurisdiction. 

Then  to  meet  the  exact  point  that  Senator  Morgan  has  just  suggested. 
Besides  the  three-mile  limit  there  is  another  extent  of  jurisdiction  such 
as  he  referred  to  in  the  Fjords  of  Norway,  the  large  bays  where  the 
headlands  were  more  than  10  miles  apart  and  embrace  more  water  than 
the  three  mile  limit  or  cannon-shot  limit  from  the  shore  would  cover, 
there  the  same  i^rinciple  has  extended  further  and  Chancellor  Kent 
expresses  it  so  well  that  I  will  read  a  few  words  from  page  147  of  the 
Argument  which  are  quoted  from  pages  30  and  31  of  his  first  Commen- 
taries. 

Considering,  he  says,  the  great  extent  of  the  line  of  the  American  Coasts  we 
have  a  right  to  claim  for  fiscal  and  defensive  regulations  a  liberal  extension  of 
maritime  Jurisdiction  ;  and  it  would  not  be  unreasonable,  as  I  apprehend,  to  assume, 
for  domestic  purposes  connected  with  otu'  safety  and  welfare,  the  control  of  the 
waters  on  our  coasts  though  included  within  lines  stretching  from  quite  distant 
headlands  as  for  instance  from  Cape  Ann  to  Cape  Cod,  and  from  Nantucket  to  Mon- 
tauk  Point  and  from  that  point  to  the  capes  of  the  Delaware  and  from  the  south 
cape  of  Florida  to  the  Mississippi. 

That  is  the  point.  That  is  an  extent  of  jurisdiction  beyond  the  can- 
non-shot line,  beyond  the  three-mile  line,  and  it  results  from  exactly 
the  same  necessity.  Chancellor  Kent  says  that  the  necessity  of  exer- 
cising a  control  over  waters  to  that  extent  is  a  general  necessity;  so 
that,  instead  of  going  out  when  the  occasion  requires  to  do  the  thing 
that  the  occasion  requires,  you  extend  the  general  jurisdi<;t ion. 

The  President. — Does  the  Government  of  the  United  States  claim 
to  extend  the  jurisdiction  as  propounded  by  Chancellor  Kent? 

Mr.  Phelps.— Yes. 

Lord  Hannen. — In  what  way  has  it  been  claimed  except  otherwise 
than  on  the  very  high  authority  of  Chancellor  Kent? 

Mr.  Phelps. — Practically. 

Senator  Morgan. — It  has  never  been  disputed  by  any  nation  that 
I  know  of. 

Mr,  Phelps. — I  do  not  know  of  any  question  having  arisen.  The 
Bay  of  Fundy,  I  think,  stands  on  the  same  ground. 

Lord  Hannen. — But  there  it  was  not  allowed.  That  question  came 
before  a  tribunal  before  which  I  acted  as  adv-ocate  as  you  are  doing 
now,  and  there  it  was  decided  against  us  by  the  umjure. 

Mr.  Phelps. — 1  quite  defer  to  your  Lordship's  better  information, 
but  1  had  the  impression  arising  out  of  what  had  transpired  in  these 
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Fishery  disputes  tliat  the  right  of  Great  Britain  to  extend  jurisdiction 
over  the  Bay  of  Fuiidy  as  comiug  within  its  headlands  had  been 
asserted.     I  may  be  wrong. 

Lord  Hannen. — It  was  asserted  by  Great  Britain  but  overruled. 

Senator  Morgan. — I  understood  it  was  overruled  upon  the  ground 
that  there  was  an  American  island  in  that  Bay. 

Mr.  PnELPS, — I  presume,  if  your  Lordship  had  been  umpire  instead 
of  Counsel,  it  would  not  have  been  overruled. 

Lord  Hannen. — Tbat  is  a  left  handed  compliment. 

Mr.  Phelps. — It  is  by  no  means  so  inteuded,  my  Lord.  I  mean  only 
to  say,  if  the  Tribunal  had  had  the  advantage  of  your  Lordship's  judg 
ment  on  that  point  they  would  have  come  to  a  different  conclusion. 
This  is  aside:  it  is  a  mere  illustration  of  what  I  was  saying. 

Sir  Henry  Maine  speaks  of  the  English  rule,  and  he  states  it  more 
perspicuously  than  1  do.  In  the  note  at  page  147  of  the  American 
argument  will  be  found  a  quotation  from  Sir  Henry  Maine.  He  is 
speaking  of  these  survivals.  The  whole  chapter  is  on  this  subject.  It  is 
the  last  book  our  lamented  friend  ever  wrote — he  says  on  page  80: 

Another  survival  of  larger  pretensions 

that  is  to  say,  another  survival  of  the  old  mare  clausum  idea  which  he 
is  discussing, 

is  the  English  claim  to  exclusive  authority  over  what  were  called  the  King's  Chaiu- 
hers.  Tliese  are  j)ortion8  of  the  sea  cut  oft"  by  linos  drawn  from  one  promontory  of 
our  coast  to  another  as  from  Lauds  End  to  Milford  Haven.  The  claim  has  been 
followed  in  America,  and  a  jurisdiction  of  the  like  lund  is  asserted  by  the  United 
States  over  Delaware  Bay  and  other  estuaries  which  enter  into  portions  of  ihoir 
territory. 

If  all  this  was  wrong  and  the  jurisdiction  did  not  survive,  that  does 
not  aft'ect  my  argument.  I  only  use  it  as  an  illustration.  Now  to 
pursue  the  observation  that  I  made  before,  this  idea  will  be  found  to 
enter  into  the  whole  of  the  law  of  the  sea  wherever  you  touch  it.  It 
is  the  basis  of  every  general  restriction  that  is  settled,  and  laid  up 
among  the  maxims  of  international  law. 

Take,  for  instance,  the  subject  of  i)iracy.  My  learned  friend,  Sir 
Bichard  Webster,  fell  into  the  error,  and  unintentionally  did  uie  the 
injustice  of  su])i)osing  that  my  allusion  to  that  subject  wasMith  a  view 
of  drawing  a  ])aialk']  between  killing  the  seals  and  piracy.  The  i)ar- 
allel  that  exists  between  them  every  man  may  draw  for  hinisell';  that 
was  not  my  purpose.  I  allude  to  that  ])iin(ii»U'  in  the  law  of  nations 
which  finds  expression  in  giving  jurisdiction  to  any  nation  to  try  a 
l)irate  and  ex<'cute  him.  N(nv  a  man  accus«'d  of  a  crime,  even  of  piracy, 
lias  ids  well  known  liglits.  iie  is  not  guilty  till  lie  is  found  to  be  guilty. 
He  is  presumed  innctcent.  Ami  every  man  accused  of  a  crime,  wlier.' 
the  common  law  prevails  at  least,  has  certain  rights  as  well.  lie  has 
a  right  to  l)e  tried  in  tiie  district  where  the  ciiuie  was  committed,  oi-  if 
c<iniiiiitted  on  a  ship  on  the  iiigh  seas  to  be  tried  in  the  country  to  wiiich 
that  ship  belongs;  s«)  tlnit  if  a  man  is  <;liarg<'d  with  comniittiuga  murder 
on  the  high  seas,  which  is  all  that  can  be  said  ol'  him  until  he  is  con- 
victed, 1m'.  has  a  right  to  lie  tried  in  the  jurisdiction  of  the  (country  to 
which  that  ship  ap])ci  tains  ami  Ibiins  ;i  part,  just  as  when  committed 
on  the  shore  he  has  the  common  law  right  to  be  tried  in  the  district 
where  the  crime  was  C(»miniftc(l,  and  nowhere  else. 

\N'iiy  is  that  taken  away  in  i\H\  case  of  i)ira('y?  In  the  case  of  mur- 
der, of  robliery  at  sea,  which  is  what  piracy  really  is, — why  may  a  man 
be  taken  into  any  port  if  the  count ly  chooses  to  e.Ncrcise  the  jurisdic- 
tion, and  be  tried  and  condemned  and  executed?     Simply  because  the 
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protection  of  nations  requires  it;  simply  because  in  the  days  when 
piracy  was  more  frequent  than  it  ever  can  be  again  owing  to  the 
improvements  in  navigation,  it  was  necessary  to  the  protection  of  the 
world  and  of  maritime  nations,  whose  ships  were  afloat  ui3on  the  sea, 
that  they  should  not  be  required  to  wait  for  the  slow  and  possibly  the 
reluctant  process  of  the  nation  from  whom  the  pirate  came,  to  proceed 
and  enforce  it. 

The  same  rule  prevails  about  carrying  a  flag.  What  is  the  reason, 
j)ray,  why  I  may  not  put  to  sea  in  a  vessel  of  my  own  upon  some  honest 
and  innocent  pursuit  without  carrying  the  flag  of  my  country  or  any 
other? 

Senator  Morgan. — May  you  not? 

Mr.  Phelps. — No;  I  may  not.  I  understand  it  to  be  settled  law  that 
a  vessel  may  be  overhauled  by  the  armed  vessel  of  another  iiatiou  unless 
it  carries  some  known  flag. 

Senator  Morgan. — Overhauled  by  the  armed  vessel  of  any  nation  ? 

Mr.  Phelps. — Yes,  unless  it  carries  some  known  flag  and  hails  from 
some  known  jDort. 

Mr.  Justice  Harlan. — Will  you  state  the  proposition  again  ? 

Mr.  Phelps. — That  a  vessel  is  required,  or  may  be  required,  on  the 
high  sea,  to  sail  under  the  flag  of  some  nation  which  she  is  authorized 
to  carry. 

The  President. — If  there  is  a  pro]per  flag.  It  must  be  under  the 
flag  of  its  nation. 

Mr.  Phelps. — Yes — so  that  she  "hails",  as  the  seamen  say,  from 
somewhere. 

Lord  Hannen. — I  think  the  Senator's  doubt  was  one  that  passed 
across  my  mind — whether  it  was  obligatory  literally  to  carry  a  flag, 
which  means  a  flag  of  some  nation. 

Mr.  Phelps. — I  used  the  word  "flag"  figuratively.  I  mean  to  say  it 
must  be  registered — legally  set  forth.  When  I  say  "carry"  a  flag,  of 
coarse  I  do  not  mean  that  she  would  never  be  found  at  sea  without  a 
flag  flying. 

Senator  Morgan. — It  must  have  a  license. 

Mr.  Phelps. — It  must  have  a  license — it  must  have  a  home — it  must 
have  papers. 

The  President. — Covered  by  the  flag  of  the  nation. 

Mr.  Phelps. — Yes,  having  a  nationality. 

Senator  Morgan. — That  is  very  different  from  the  right  of  a  man  to 
go  on  the  King's  highway  even  in  a  foreign  country. 

Mr.  Phelps. — Then  there  is  the  other  idea  we  have  encountered 
before,  which  I  only  allude  to  now :  A  vessel  may  be  pursued  on  the 
high  sea  for  breaking  a  municipal  regulation.  That  has  become  settled 
by  many  judicial  decisions.  It  must  be  undoubtedly /res/^  pursuit,  but 
a  vessel  that  goes  into  the  jurisdiction  of  a  municipal  regulation,  and 
infringes  it  and  takes  to  flight,  may  be  pursued  and  arrested  on  the 
high  sea.  Those  are  specimens  of  what  I  may  call  the  general  restric- 
tions of  this  3  mile  limit,  the  jurisdiction  exercised  over  estuaries,  bays, 
fjords  and  waters  of  that  sort — the  requirements  of  registering  and 
nationality — the  laws  that  apply  to  pirates. — Every  one  of  the  general 
restrictions  that,  irrespective  of  the  requirements  of  a  particular  nation 
or  a  particular  case,  vessels  are  subject  to  on  the  high  seas,  are  traceable 
to  that.  They  come  back  to  that.  Those  are  some  of  the  limits  to  the 
freedom  of  the  sea,  which  have  never  been  surrendered. 

Then  when  we  come  to  special  laws,  like  those  that  have  been  indi 
cated  before — the  Hovering  laws  of  Great  Britain  and  of  the  United 
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States  by  which  vessels  may  be  arrested  outside  of  the  three  mile  line 
under  certain  circumstances — the  French  laws  to  the  same  effect — 
the  quarantine  laws — all  that  class  of  cases  in  which  you  find  a  statute 
stretching  out  beyond  even  the  three-mile  line  and  reaching  a  vessel  on 
the  open  sea,  where  the  sovereignty  of  the  nation  cannot  reach,  where 
even  the  qualitied  sovereignty  that  attends  on  the  littoral  sea  cannot 
reach,  come  back  to  the  same  thing,  the  necessity  of  the  special  pro- 
vision, the  anticipatory  provision  in  the  particular  case.  Without  now 
coming  at  all  to  the  question  of  the  special  individual  case,  I  am 
speaking  of  special  restrictions  which  some  nations  enforce  over  some 
part  of  the  high  sea  for  certain  purposes.  All  this  class  of  enactments 
is  perfectly  reconcilable  when  attributed  to  the  proper  source;  and  the 
apparent  puzzle  that  is  sometimes  set  forth  is  answered:  "How  can 
you  extend  a  statute  to  a  distance  of  12  miles  from  the  French  Coast 
or  from  the  British  Coast  or  from  the  United  States  Coast?"  You  can 
do  it  because  a  reasonable  necessity  of  a  certain  class  of  cases — quaran- 
tine, revenue  or  whatever  it  may  be — requires  it;  and  the  moment  that 
takes  place  the  assertion  is  made,  and  is  accepted  and  acquiesced  in 
everywhere.    We  find  no  contradiction  of  it. 

Take  the  time  of  war.  Belligerent  rights  mean  nothing  except  the 
rights  a  nation  has  in  time  of  Mar.  With  its  enemy  law  is  suspended; 
but  with  neutral  nations  not  engaged  in  the  war  it  acquires  no  addi- 
tional rights  of  self-defence.  It  may  acquire  additional  necessities;  it 
does  acquire  certain  necessities  that  do  not  exist  in  time  of  peace. 
Therefore  a  set  of  Kegulations  has  grown  up,  and  come  to  be  settled 
so  that  they  are  no  longer  open  to  dispute,  on  the  subject  of  the  rights 
of  a  nation  which  happens  to  be  at  war,  as  against  neutrals. 

Take  the  familiar  illustration  about  which  there  is  no  question:  The 
breach  of  blockades.  A  natioji  blockades  the  port  of  its  enemy.  The 
citizens  of  anotlier  country  are  engaged  in  a  legitimate  trade  with  that 
port.  To  break  up  that  trade  may  ruin  the  parties  engaged  in  it, — 
parties  whose;  all  may  be  end)arkcd  in  it. 

What  is  the  propriety  of  ruining  that  neutral  in  an  innocent  business 
the  war  finds  him  engaged  in?  it  is  exactly  this  idea,  and  it  has  been 
so  stated  by  the  writers  on  the  subject — it  has  been  placed  on  that  very 
ground — that  the  right  of  the  individual,  although  the  thing  that  he  is 
doing  is  ]iroper  enough  in  itself,  must  give  way  when  it  comes  into  col- 
lision with  tiie  interest  of  the  nation  which  is  carrying  on  war  of  which 
the  blockatle  is  one  of  the  means.  rcihaj)s  before  we  adjourn.  Sir,  I 
may  refer  on  that,  and  the  analogous  llegulations,  to  the  reasons  that 
are  given  by  writers  of  authority,  for  such  law  as  that.  Mr.  JNlanning 
(on  i)age  H»2  of  the  American  Argument  and  2o2  of  his  book),  states 
this  [)riiiciple: 

The  jircitost  liberty  wliidi  law  slionld  allow  in  civil  povornniPnt,  is  tlio  power  of 
doiii}^  evervtliinn  tluit  rlrnv-*  not  injure  any  other  person,  an<l  the  jjreatest  liberty 
whieh  juHtire  anionj;  natioiiH  rlemaiidH,  in  that  every  stale  may  do  anythinnthat  docs 
not  injure  another  state  with  whieh  it  is  at  ainily.  Tiu)  IVeedoni  oC  eoniinere*?  and 
the  rij,'lits  of  war,  both  undoubted  as  loiif;  as  no  injtistiee  results  tVoni  theui,  become 
()>iestionable  as  soon  as  their  exerciHO  Ih  grievously  injurious  to  any  indejieiuh^iit 
state,  but  the  great  dilVerence  of  the  interest  <'oncerued  makes  the  trivial  nature  of 
the  restriction  that  can  Justly  be  placed  upon  neutrals  appear  inconsiderable,  when 
lialanced  against  the  magnitude  of  the  national  enter|)rises  whieh  unrestricted 
neutral  trade  might  compromise.  That  some  iuterrereuce  is  justiliable  will  be 
r)bviouH  on  the  consideratifui  that  if  a  neutral  had  the  jiowor  of  unrestricted  com- 
nieree,  he  might  carry  to  a  port  bloekadiMl  and  on  the  jioint.  of  HurrcMidering,  i)rovi- 
hioiis  which  should  enabh;  it  to  hfdd  out  and  so  (diaiige  the  whole  issue  of  Ji  war; 
and  tlius  the  vital  interests  of  a  nation  might  he  sacriticod  to  augment  the  riches  of 
u  siugle  individual. 
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Grotins,  referring  to  the  same  riglit  to  trading  in  articles  not  usually 
contraband, says: 

For,  if  I  caiiuot  defend  myself  without  seizing  articles  of  this  nature  which  are 
being  sent  to  my  enemy,  necessity  gives  me  the  right  to  seize  them,  as  we  have 
already  explained  elsewhere,  under  the  obligation  of  restoring  them  unless  there  be 
some  other  reason  supervening  to  prevent  me. 

That  is  while  engaged  in  a  trade  which  is  proper  enough  in  itself 
except  that  it  supplies  an  enemy. 

Mr.  Wheaton,  commenting  upon  this  opinion  of  Grotius,  points  out  that  it  is 
placed  by  that  author  entirely  upon  the  ground  of  the  right  of  self-defense,  under 
the  necessities  of  a  particular  case;  that  Grotius  does  not  claim  that  the  transpor- 
tation of  such  property  is  illegal  in  itself,  or  exposes  the  vessel  carrying  it  to  capture ; 
but  that  necessity  nevertheless  justifies  in  the  case  in  which  it  actually  arises,  the 
seizure  of  the  vessel  as  a  measure  of  self-defense.  And  he  shows  by  further  refer- 
ence that  it  was  the  opinion  of  Grotius  that  a  necessity  of  that  sort  exempts  a  case 
from  all  general  rules. 

Mr.  Manning,  the  author  I  cited  before,  at  page  263  of  his  book,  thus 
defines  the  rights  of  belligerents  as  against  neutral  commerce. 

It  consists  merely  in  preventing  vessels  from  interfering  with  the  rights  of  bel- 
ligerents, and  seeking  their  own  emolument  at  the  direct  expense  of  one  party  in 

the  contest. 

And  Azuni  (I  am  reading  from  the  same  page,  p.  163  of  the  Ameri- 
can Argument,  where  the  reference  to  the  page  is  given),  says: 

The  truth  of  this  theory  (right  of  neutral  trade)  does  not,  however,  deprive  bel- 
ligerents of  the  right  of  stopping  the  commerce  of  neutrals  with  the  enemy  when 
they  deem  it  necessary  for  their  own  defense. 

All  those  cases — the  right  to  j^rohibit  a  vessel  entering  a  port — the 
right  to  prohibit  a  vessel  carrying  what  is  called  contraband  of  war — 
although  that  may  be  the  subject  of  a  pre  existing,  regular,  established, 
and  proper  trade — the  right  to  prohibit  vessels  from  carrying  passen- 
gers if  they  are  connected  with  the  forces  of  belligerent,  or  carrying 
despatches — all  that  interference  on  the  sea,  in  cases  of  war  rights, 
with  the  plain  and  obvious  rights  of  individuals,  is  reposed  upon  the 
idea  that  the  right  of  the  individual  must  give  way,  although  what  he 
is  doing  is  not  otherwise  objectionable,  when  the  consequence  of  it  is 
to  work  an  injury  to  the  important  interest  of  a  maritime  nation,  that 
is,  a  nation  able  to  protect  itself  upon  the  sea.  These  rights  stand 
upon  nothing  else,  and  as  I  have  said,  while  tliese  illustrations  apply 
to  the  time  of  war,  (and  I  shall  cite  others  that  apply  to  the  time  of 
peace)  it  is  only  the  difference  in  the  necessity  which  the  war  creates, 
because  the  neutrals  not  parties  to  the  war  are  in  no  way  concerned 
with  its  relations. 

Perhaps,  !Sir,  you  will  permit  me  to  cite  the  other  illustrations  to- 
morrow niorjiing. 

The  President.— If  you  please. 

[The  tribunal  adjourned  accordingly  till  Wednesday  the  5th  July, 
at  11.30.J 


FIFTIETH    DAY,  JULY    5^",  1893. 

Mr.  Phelps. — I  was  disciivssiiig  yesterday,  Sir,  as  yon  will  remember, 
the  general  question  of  the  extent  of  the  freedom  of  the  sea.  I  was 
endeavouring  to  j)oint  out  that,  in  the  progress  of  this  subject  from  tlie 
days  when  mare  clausum  was  the  law  of  nations,  to  the  time  when  the 
opposite  doctrine  prevails,  restrictions  had  been  made  and  preserved 
and  universally  recognized  on  that  freedom  which  constitute  its  present 
limits;  that  it  has  limits,  that  it  iriust  have  limits,  will  be  universally 
conceded;  the  question  is  what  are  they  and  whence  are  they  derived? 
I  had  stated  this  proposition,  not  as  necessary  to  this  case,  because, 
as  I  shall  proceed  to  show  in  the  application  of  the  law  to  the  facts  of 
this  case,  it  is  not  necessary  to  go  to  any  such  length.  I  had  stated  it, 
because  it  appears  to  me  to  be  the  foundation  of  the  true  rule  on  the 
subject.  Tliat  is,  that  the  exact  converse  of  the  rule  that  obtains  in 
municipal  law  is  applicable  in  international  concerns  to  questions 
between  individuals  and  nations, — not  between  the  individuals  of  one 
nation  and  the  individuals  of  another,  but  between  individuals  and 
nations. 

It  is  a  familiar  rule,  that  if  a  man  is  in  the  exercise  of  a  legal  right, 
no  matter  what  he  is  doing,  the  consequences  of  his  conduct  to  any 
other  persons  constitute  no  legal  objection  to  tlie  exercise  of  his  riglit. 
The  consequence  may  be  destructive  to  others,  but  they  have  no  legal 
right  to  complain,  whatever  moral  grounds  they  may  have  for  remon- 
strance. I  (tlaim  the  law  to  be  the  other  way  wlien  the  (luestion  arises 
between  the  individual  pursuing  on  the  high  seassonieobject  of  hisown, 
for  gain,  when  the  consequence  becomes  gravely  injurious,  not  to  say 
destructive,  to  some  important  national  interest  of  a  nation  bordering 
upon  the  sea.  That  is  the  proposition.  I  have  endeavoured  to  illus- 
trate it  as  lying  at  the  bottom  of  all  these  well-ascertained  rules  tliat 
a|)ply  in  peace  and  in  war, — one  set  that  apply  to  the  rights  of  belhger- 
ents,  which  do  not,  of  course,  arise  in  time  of  i)eace;  another  set  which 
api>ly  to  cases  lliaf  occur  in  tiines  of  peace;  and  to  jxtint  outhow  many 
forms  it  seems  to  take  in  the  reservation  of  territorial  seas,  in  the  o])era- 
tion  of  geneial  statutes  that  ai)j)Iy  all  along  the  coast,  in  the  operation 
of  special  statutes  that  api)ly  to  special  cases,  coming  down  to  those 
occasions  of  the  exercise  of  actual  force  which  becomes  necessary  on 
the  H])ur  f)f  the  moment,  and  are  not  preceded  l)y  any  previous  exigency. 

I  have  alluded  to  most  of  the  l)el!igerent  li^'htsthat  I  care  to  refer  to. 
But  f  hei-e  is  one  which  has  lieen  made  the  suliject  of  so  much  observation 
on  the  other  side,  that  while  it  has  nothing  to  do  with  this  case,  excei)t 
as  an  illnstrati(»n  of  the  argument,  1  want  to  refer  to  it  very  briclly, 
and  that  is,  the  right  of  search. 

In  this  case  we  have  nothing  whatever  to  do  with  the  right  to  seaich. 
If  it  was  exercised  in  the  case  of  these  cruisers,  it  was  ex«'rcised  years 
agf),and  that  is  a  subie(;t  that  may  remain  to  be  discussed  between  the 
two  nations,  but  is  not  referred  here.     That  is  one  of  the  belligerent 
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riglits,  and  it  is  said,  and  said  upon  excellent  authority  frequently,  that 
the  right  of  search  is  eontiued  to  a  time  of  war.  It  is  remarked  by 
Mr.  Justice  Story  in  one  of  the  cases  that  have  been  referred  to;  it  is 
remarked  bj^  other  writers  and  judges  which  have  been  cited  in  the 
course  of  this  discussion  that  tlie  right  of  search  is  a  war  right. 

The  President. — ^Except  where  it  is  conceded  by  special  conven- 
tion. 

Mr.  Phelps. — Yes,  where  it  is  exercised  as  a  right  independent  of 
Treaty.  Why  is  it  a  war  right?  Is  the  right  of  self-defence  against 
neutrals  any  greater  in  time  of  war  than  in  time  of  peace?  Nobody 
could  claim  that.  It  is  a  war  right  because  the  necessity  for  it  prin- 
ci]>nlly  arises  in  time  of  war,  because  the  cases  are  very  rare  indeed 
when  in  time  of  peace  it  can  be  regarded  as  necessary  or  reasonable  to 
overhaul  the  vessel  of  a  friendly  nation  and  subject  it  to  a  search. 

But  suppose  it  became  necessary,  is  there  any  ])rinciple  upon  which  it 
can  be  denied  in  time  of  peace  if  you  establish  tlie  necessity  !  In  i^oint 
of  fact  it  has  been  affirmed  and  has  been  conceded  by  very  high  authority 
in  time  of  peace  but  under  another  name.  In  a  remarkable  instance  that 
is  referred  to  in  the  United  States  Argument,  where  the  discussion  arose 
between  Lord  Aberdeen,  who  was  then  Minister  of  Foreign  Affairs,  and 
Mr.  Webster,  who  was  the  Secretary  of  State  of  the  United  States — a 
certain  right  of  visitation  was  asserted  by  Great  Britain  in  time  of  peace, 
enough  to  answer  the  necessity  of  the  case,  and  it  was  objected  to  by  the 
United  States.  "Why",  says  Lord  Aberdeen,  "this  is  not  the  right  of 
search.  We  are  not  claiming  the  right  of  search.  We  are  claiming  the 
right  of  visitation."  If  he  was  defining  the  term  according  to  its  techni- 
cal meaning,  as  recognized  by  Courts  of  Justice  in  maritime  cases,  he 
was  right.  The  right  of  search  goes  further.  He  pointed  out  that  it 
was  only  the  right  which  was  made  necessary  in  time  of  peace,  and  did 
not  amount  to  the  right  of  search.  Mr.  Webster,  on  the  other  hand  was 
obliged  to  concede — lie  was  the  last  man  that  could  successfully  argue 
the  wrong  side  of  a  question,  and  one  of  the  last  men  that  had  anj^^  dis- 
l)osition  to  do  it — he  was  compelled  to  concede  to  Lord  Aberdeen  that 
to  that  extent  the  right  existed,  but  he  says  it  is  after  all  the  right  of 
search;  and  in  that  he  also  was  right.  You  are  only  modifying,  redu- 
cing, the  extent  of  the  exercise  of  this  right,  because  the  extent  of  it  is  so 
much  less  in  time  of  peace  than  in  time  of  war.  I  read  from  page  162 
of  our  Argument  where  the  extracts  are;  the  whole  of  it  is  here.  This 
is  taken  from  Mr.  Webster's  works.  My  friends,  I  believe,  have  referred 
to  the  same  correspondence  from  the  British  official  sources.  Lord 
Aberdeen  says: 

That  it— 

(that  is  the  British  Government) 

still  maintains,  and  would  exercise  when  necessary  its  own  right  to  ascertain  the 
genuineness  of  any  flag  which  a  suspected  vessel  might  bear:  that  if  in  the  exercise 
of  this  right,  either  from  involuntary  error  or  in  spite  of  every  precaution,  loss  or 
injury  should  be  sustained,  a  prouijit  reparation  would  be  afforded,  but  that  it  should 
entertain  for  a  single  instant  the  notion  of  abandoning  the  right  itself  would  be 
quite  impossible. 

That  is  the  position  of  Great  Britajn  in  regard  to  the  right  of  visita- 
tion in  time  of  peace — enough,  at  least,  to  ascertain  the  true  nationality 
of  the  A  essel. 

Mr.  Webster  donies  that  right  in  that  case  upon  the  ground  that  it  is 
not  necessary,  but  what  does  he  say  about  the  general  rule? 
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That  there  is  no  rieclit  to  visit  in  time  of  peace  except  in  the  execution  of  revenue 
laws  or  other  muui(ii)al  regulations,  in  which  cases  the  right  is  usually  exercised 
near  the  coast  or  within  the  marine  league,  or  where  the  vessel  is  justly  suspected 
of  violating  the  law  of  nations  by  piratical  aggression;  but  wherever  exercised,  it 
is  a  right  of  search. 

And  that  is  where  the  question  was  left.  That  is  the  kernel  of  that 
whole  discussion,  extracted  from  despatches  that  are  vohiniinous  and 
will  be  interesting  to  be  read  by  anybody  who  desires  to  pursue  this 
subject  further  than  it  is  at  all  necessary  for  me  to  pursue  it.  Lord 
Aberdeen  says:  We  do  not  claim  the  right  of  search  in  time  of  peace, 
but  we  do  claim  the  right  of  visitation  and  going  on  board  and  search- 
ing for  the  necessary  facts.  In  other  words,  we  only  chiim  in  time  of 
peace  the  right  of  going  as  far  as  is  necessary.  Mr.  Webster  replies: 
While  you  have  not  that  right  iii  this  case,  I  admit  that  in  time  of  peace, 
you  may  visit  when  it  is  necessary,  when  there  is  a  revenue  law  or  any 
aggression  of  regulations;  that  is  generally  exercised  near  the  shore; 
but  it  is  a  right  of  search  wherever  it  is  exercised. 

He  was  far  too  clear  in  his  legal  principles  not  to  see  that  the  moment 
you  set  foot  upon  the  vessel  of  the  other  nation  in  the  exercise  of  a 
claim  of  right  that  was  a  right  of  search,  and  that  the  definition  of  the 
term  was  not  to  be  limited  by  the  enquiry  whether  you  search  the  deck, 
or  the  cabin,  or  the  hold;  that  to  board  it  at  all  for  the  purpose  of 
ascertaining  facts  was  a  right  of  search — a  limited  right,  of  course,  but 
limited  by  the  necessity  of  tlie  case. 

The  case  of  the  Trent  has  been  alluded  to  in  this  connexion,  and  I 
pass  rapidly  over  these  illustrations.  There  was  a  discussion  between 
Great  Britain  and  the  United  States  arising  out  of  the  taking  by  a 
naval  vessel  of  the  United  States  of  the  ambassadors  of  the  Confed- 
erate States  who  were  on  their  way  to  a  lMiro])ean  country  out  of  a 
British  vessel.  That  vessel  was  overhauled,  and  they  were  taken  out. 
Great  Britain  demamled  that  they  should  be  released;  and  a  discussion 
took  place.  How  did  that  come  oiitl  I  liave  no  time  to  wade  through 
it;  it  is  not  useful.  The  precedent  arises  from  what  was  conceded,  not 
from  what  was  claimed  on  one  side  or  the  other.  Mr.  Seward  gave  up 
those  men,  u])on  the  ground  that  if  the  United  States  had  a  right  to 
intercept  them  at  all,  it  must,  according  to  the  established  usage  of 
nations,  have  cai)tured  the  vessel.  That  if  the  vessel  was  engaged  in 
such  conveyance  of  contraband  of  war  as  the  United  States  had  a  right 
to  object  to,  the  rule  on  that  snbj«ict  liad  become  settled  and  estab- 
lished in  int(Mii;itioiial  law,  and  the  only  way  was  to  capture  the  ves- 
sel. Of  course,  if  the  oc(!asioii  was  not  one  lliat  the  United  States  had 
a  right  to  object  to,  tlu'U  she  could  not  interfere  at  all,  and  on  that 
ground  you  will  find,  if  yon  |)nrsue  that  somewhat  interesting  corre- 
spondence, tlu*  men  were  given  up.  But  a  point  that  was  mad  and  dis- 
cus.sed  then  remains  unsettled.  It  was  asserted  on  tlu^  one  side  and 
denied  on  the  other,  and  there  was  no  concession,  and  there  was  no 
settlement,  and  that  was  whether  ambassadors  come  within  the  rule 
that  excliules  a  neutral  vessel  from  con\«'yiiig  the  military  and  naval 
officers  f)f  one  belligerent.  It  is(|uite  well  settle«l  that  a  vessel  exi)oses 
itself  to  ca|)ture  if  it  is  made  the  means  of  transporting  military  or 
naval  officers  for  any  State,  Now  it  was  said  on  the  part  of  the  United 
Stati'S,  this  is  equally  within  the  s]»irit  of  the  iiile.  Those  aml)assa- 
dors,  tliough  not  oHicers,  either  military  or  naval,  were  on  their  way 
across  the  sea  to  negotiate  an  alliance  or  a  recognition  of  the  war. 
Their  business  was  directly  in  aid  of  the  rebellion,  and,  if  it  succeeded, 
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niigfht  turn  the  scale  and  make  the  rebellion  succeed.  That  was  Mr. 
Seward's  argnmont.  It  was  said  ou  the  other  hand,  that  the  rule  has 
never  been  extended  to  civilians;  that  it  stops  at  military  and  naval 
officers,  and  if  you  go  away  from  that,  you  get  into  such  secondary  and 
indirect  consequences  that  there  is  no  possible  limit  to  the  cases  that 
can  be  cited  where  a  vessel  is  carrying  passengers  that  are  really  in  aid 
of  the  war.  But  the  controversy  came  to  an  end  when  Mr.  Seward  con- 
ceded that  if  he  was  right  in  classing  ambassadors  with  military  and 
naval  officers  and  bringing  them  within  the  operation  of  established 
rules,  then  he  should  have  seized  the  vessel.  Therefore,  in  no  event, 
conld  he  board  the  vessel  and  take  certain  persons  out  of  it. 

The  President. — It  must  be  judged  and  go  to  a  Prize  Court. 

Mr.  Phelps. — Yes:  if  he  seizes  the  vessel  and  brings  it  in,  then  the 
parties  have  a  right  to  be  heard  and  they  are  to  be  heard  upon  the 
truth  of  the  assertion.  They  may  show  if  they  please,  that  the  men 
were  not  ambassadors,  but  ordinary  passengers,  or  whatever  the  fact 
was,  but  if  you  board  the  vessel  and  take  the  men  out  there  is  no  judi- 
cial proceeding.  And  that  is  the  point  on  which  the  Supreme  Court  of 
the  United  States  divided  in  the  case  of  Rose  v.  Himely,  where  a  capture 
was  made  by  a  French  cruiser  of  a  vessel  she  was  entitled  to  capture, 
but  it  was  not  carried  into  port.  The  majority  of  the  Court  thought 
the  capture  could  not  be  sustained,  but  Justice  Johnson  thought  other- 
wise. The  case  of  the  United  States  as  presented  by  Mr.  Seward  comes 
still  further  within  the  principles  of  the  objection  to  the  capture  in  the 
case  of  Rose  v.  Himely.    That  is  all  there  was  in  the  "  Trent"  case. 

We  have  stated  many  other  instances  in  the  argument:  I  need  not 
go  over  them:  I  am  sure  the  Tribunal  have  read  what  we  have  under- 
taken to  say  on  that  subject;  and  if  they  have,  they  do  not  require  it 
to  be  repeated.  Take  the  case  of  St.  Helena,  where  Great  Britain  pro- 
hibited vessels  from  coming  within  12  leagues;  quite  outside  the  terri- 
torial waters — virtually  excluded  them  from  coming  there  at  all.  Sup- 
pose a  neutral  vessel,  not  a  French  or  a  British  vessel,  but  an  American 
vessel,  engaged  in  the  transportation  of  passengers  on  the  high  seas, 
no  war  then  existing,  because  the  war  was  over  with  the  final  surrender 
of  iSfapoleon.  What  is  to  hinder  a  vessel  on  the  high  seas,  away  from 
territorial  waters,  from  carrying  a  passenger  for  hire  *?  It  is  a  per- 
fectly legitimate  and  lawful  business.  Why  was  it  prohibited?  Now 
into  the  necessity  of  that  prohibition,  or  the  propriety  of  it  upon  the 
facts,  I  do  not  enter.  That  is  a  question  that  it  is  unnecessary  to 
revive  at  this  date.  Whether  the  Emperor  should  have  been  impris- 
oned, or  whether  he  should  have  been  retained  there,  or  whether  any 
of  these  measures  were  necessary  and  pro])er  on  the  facts  of  the  case, 
are  questions  of  fact;  but  supposing  that  we  concede  the  premises 
which  the  British  Government  asserted — suppose  it  was  true  that  the 
necessity  of  their  self-defence  required  this  measure,  then  what  is  to  be 
said  of  it  as  matter  of  law?  Can  anybody  challenge  it?  I  could  go 
on  referring  to  cases  of  that  sort,  and  referring  to  sui)posed  cases;  an 
eminent  writer  has  well  reuiarked,  in  a  passage  cited  here,  that  where 
cases  maybe  sup])osed,  there  cases  may  exist;  that  which  may  be  fairly 
and  reasonably  supposed  may  come  to  pass.  I  respectfully  invite  any 
lawyer,  any  X)ublicist,  who  desires  to  occupy  his  mind  with  the  consid- 
eration of  this  question,  to  set  his  imagination  at  work,  and  see  if  he 
can  state  any  case,  in  which  the  pursuit,  for  profit  or  gain  by  an  indi- 
vidual, of  some  purpose  or  business,  upon  the  high  sea,  comes  in  con- 


ORAL   ARGUMENT    OF    HON.  EDWARD    J.  PHELPS.  209 

tact  to  a  o-ravely  injurious  extent  with  an  important  national  interest, 
in  which  tbat  nation  lias  not  the  right  to  protect  itself;  whether  there 
is  any  case  in  which  the  right  of  the  individaal,  which  would  otherwise 
be  inoft'ensive  and  uiuibjectionable,  must  not  give  way;  whether  it  is 
in  time  of  peace  or  in  time  of  war;  whether  it  applies  to  one  national 
interest  or  another;  whether  it  is  an  industry,  a  commerce  or  a  trade; 
wherever  it  is  any  interest  that  can  be  dignified  with  the  name  of  a 
national  interest  important  to  be  maintained,  and  which  is  injuriously 
assailed. 

What  was  the  history  of  all  the  warfare  between  England  and  the 
continental  countries  which  figures  so  prominently  in  the  diplomatic 
and  general  history  of  the  world  of  those  days,  the  early  years  of 
this  centurj'?  When  this  was  incidentally  alluded  to,  the  President 
remarked  that  it  did  not  begin  on  the  side  of  Fiance  or  Napoleon;  it 
began  with  Prussia.  It  was  Prussia,  in  the  first  ])lace,  in  the  year  180G, 
that  put  forth  a  decree  closing  ports  of  that  country  on  the  Xorth  Sea 
and  the  rivers  to  English  shipping,  a  nation  with  which  they  were  at 
peace.  I  do  not  discuss  the  necessity  or  the  propriety  of  that  at  all ; 
I  should  be  inclined  to  conclude  at  this  day  that  there  was  no  justifica- 
tion for  it.  By  way  of  retaliation,  the  British  Government  gave  notice 
that  they  established  a  sort  of  paper  blockade  from  the  Elbe  to  Brest, 
where  they  had  no  force,  with  certain  restrictions  that  I  need  not  go 
into.  That  was  their  response.  Then  Napoleon  came  out  with  his 
Berlin  Decree,  and  declared  the  British  Islands  to  be  under  blockade 
and  commerce  with  them  as  well. 

Mr.  Justice  Harlan. — Where  do  you  refer  to  for  that? 

Mr.  Phelps. — I  was  referring  to  Woolsey's  International  Law  for 
the  convenience  of  the  dates,  at  ])age  352.  There  is  a  very  clear  state- 
ment of  the  history.  Then  in  18U7  came  tlie  Orders  in  Council  from 
Great  Britain  declaring  that  no  vessel  should  be  permitted  to  sail  from 
one  port  to  another  (1  am  now  quoting  from  the  Order)  both  of  which 
ports  should  Ijelong  to,  or  be  in  the  possession  of  France  or  her  Allies 
or  be  so  far  under  their  control  that  British  vessels  might  not  trade. 
A  second  Order  in  Council  declared  that  all  the  ports  of  France,  her 
Allies  and  (,'olonies,  and  also  States  at  peace  with  Great  Britain,  and 
yet  excluding  her  fiag,  slionld  be  under  the  same  restri(!tion  as  to  peace 
and  commerce  as  if  blockaded  by  British  forces.  It  was  an  assertion 
by  those  nations  of  the  right  to  extend  the  principle  of  blockade  far 
beyond  any  limit  it  liad  ever  reached  before.  Instead  of  confining  it, 
as  established  rules  confine  it,  to  those  ports  which  are  blockaded  by 
the  y)rcsence  of  an  effe(;tual  force,  they  assumed  the  right  to  declare  a 
bh  ckadc  on  paper  as  against  neutrals.  What  was  done  against  their 
.adversaries,  has  nothing  to  do  with  these  questions;  they  are  simi»ly  acts 
of  war.  As  against  neutrals,  they  excluded  from  ports  not  blockaded 
lionest,  legitimate  (lornmerce.  Here,  again,  I  shall  not  occupy  myself 
at  all  with  the  discussion  of  the  necessity  of  tlios<'  things  on  the  |»art 
of  any  of  those  countries, — on  the  part  of  Piussia,  in  the  (ii'st  ])lace, 
on  the  ])art  of  Hnghind  in  the  second  phicc,  on  tlie  part  of  I'^raiu-e  in 
the  third  [)lac«',  ami.  finally,  of  the  United  States  who  were  drawn  into 
it  by  the  embargo  they  est;iltlished,  and  the  hittemess  th:it  came  from 
that  was  only  quenclied  in  the  War  of  ISIU.  The,  j)rin('ipl«^  was,  and 
that  great  lawyer,  liord  Stowell,  aflirms  it  in  the  (dearest  mann<M-,  that 
all  those  things,  extreme  as  they  were,  were  within  (he  right  of  the 
nation,  if  ike  vvramUfi  of  the  cane  rcquirrjl  if.  We  hav»^  cit<'d  some  of 
these  cases.  It  is  always  agreeable  to  refer  to  the  language  of  so  gieat 
a  lawyer  as  Lord  Stowell  on  any  wibjeot,  and,  granting  him  his 
B  S,  PT  XV 14 
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premises  of  fact,  the  law  that  he  laid  down  is  not  to  be  doubted  and 
never  has  been  doubted.  There  is  not  a  case  to  be  found  that  I  know 
of,  there  is  not  a  writer  to  be  found,  with  whose  writings  I  am  familiar, 
that  ever  undertook  to  say  that  Lord  Stowell  was  wrong.  Many  have 
been  found  to  say  that  the  facts  did  not  give  rise  to  the  necessity  that 
was  claimed;  many  have  been  found  to  criticise  the  action  of  these 
nations,  but  upon  what  ground?  That  they  were  wrong  in  their  law? 
No;  that  they  were  wrong  in  their  facts.  This  judgment  of  Lord 
Stowell,  was  on  the  condemnation  of  a  vessel;  it  was  not  an  abstract 
or  obiter  opinion;  it  was  when  a  vessel  of  a  neutral  Power  was  cap- 
tured on  the  high  seas  by  British  cruisers  for  attempting  to  carry  on 
a  legitimate  and  proper  commerce  with  ports,  where  there  was  no 
blockading  force,  in  violation  of  the  paper  blockade,  that  the  question 
came  up  for  Lord  Stowell's  decision.  He  says  in  the  case  of  the  "Suc- 
cess "  in  the  1st  Dodsons'  Eeport  at  page  133 : 

The  block<a(le  thus  imposed  is  certainly  of  a  new  and  extended  kind,  but  has 
arisen  necessarily  out  of  the  extraordinary  de  rees  issued  by  the  ruler  of  France 
against  the  commerce  of  this  country,  and  subsists,  therefore,  in  the  apprehension 
of  the  court  at  least,  in  perfect  justice. 

He  did  not  say  it  was  an  act  of  war;  it  could  not  be  an  act  of  war; 
it  was  the  seizing  of  a  vessel  of  a  nation  with  whom  they  were  not  at 
war — a  neutral  vessel. 

In  the  case  of  "The  Fox",  in  the  1st  Edwards'  Reports,  page  314,  he 
says: 

When  the  state,  in  conseqiience  of  gross  outrages  upon  the  laws  of  nations  com- 
mitted by  its  adversary,  was  compelled  by  a  necessity  which  it  laments,  to  resort  to 
measures  which  it  otherwise  condemns,  it  pledged  itself  to  the  revocation  of  those 
measures  as  soon  as  the  necessity  ceases? 

stating  in  the  clearest  manner  the  principle  upon  which  they  rest. 

In  the  case  of  "  The  Snipe  ",  which  is  also  in  Edward's  Reports,  he 
says,  referring  to  these  measures : 

In  that  character  they  have  been  justly,  in  my  apprehension,  deemed  reconcilable 
with  those  rules  of  natural  justice  by  which  the  international  communication  of 
independent  states  is  usually  goverued. 

That  Judge  had  not  made  the  discovery,  for  which  we  are  indebted 
to  my  learned  friend,  that  justice  did  not  make  international  law  in 
new  cases  between  nations,  but  that  you  must  find  the  previous  sanc- 
tion of  the  established  usage  of  the  world  before  you  can  execute  the 
justice  that  lies  plainly  in  your  way.  He  proceeds  upon  the  ground 
that  in  that  absolutely  new  case,  when  the  idea  of  blockade  rights  as 
against  neutrals  was  carried  far  beyond  any  assertion  that  ever  had 
been  made  before,  if  the  necessity  was  such  that  the  rules  of  natural 
justice  made  it  right  and  made  it  applicable,  then,  it  was  within  the 
principles  of  that  international  law,  on  which  alone  there  could  be  a 
judgment  of  condemnation  against  neutral  vessels  not  engaged  in  car- 
rying contraband  of  war,  but  simjjly  engaged  in  legitimate  commerce 
with  ports  that  w  ere  not  blockaded. 

Now,  suppose  a  set  of  cases  to  which  the  attention  of  my  learned 
friends  has  been  invited;  and  the  failure  of  the  attempt  ol  lawyers  of 
the  first  rank  from  whom  everything  is  to  be  expected  that  their  side 
of  the  question  admits  of,  to  give  an  intelligent  answer  to  these  enquiries 
is  a  stronger  argument  in  favour  of  the  propositions  we  advanced  than 
we  can  make.  If  they  could  be  answered,  surely  no  men  in  the  world 
are  better  qualified  to  do  it  than  my  three  learned  friends  who  have 
addressed  the  Court. 
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I  am  sure  the  Tribunal  could  not  have  failed  to  observe,  as  vre  passed 
along  tlirougli  some  of  tliese  bistoric  instances,  the  various  supposed 
cases  that  were  made.  We  will  go  back  to  Mr.  Blaine's  illustration  put 
forth  in  the  correspondence.  Here  are  the  Newfimudland  Fisheries 
belonging  to  Great  Britain  or  its  province,  the  source  of  a  valuable 
industry,  a  great  means  of  subsistence  to  its  people,  carried  on  for  a 
verj-  long  time,  and  protected  by  the  laws  of  that  province.  That  they 
have  any  property  in  the  fish,  which  does  not  attach  to  the  shore,  out- 
side of  tlie  3  mile  line,  they  do  not  claim.  None  of  the  conditions  upon 
which  we  have  claimed  the  property  in  the  seals  attach  to  them. 

Now  suppose  vessels  go  there,  keeping  outside  the  territorial  waters, 
and  proceed  to  destroy  those  fish  by  dynamite  or  otliei'  explosive  pro- 
cesses by  which  they  can  be  brought  to  the  surface  and  availed  of 
wholesale,  and  out  of  which  a  profit  can  be  made,  the  necessary  result 
of  which  is  the  destruction  of  the  fishery,  and  extermination  of  the  fish. 
We  put  the  question:  Is  Great  Britain  remediless?  Have  they  to 
submit  to  that  destruction  at  the  instance  of  a  few  fishermen  from  Cape 
Cod  who  can  make  a  profit  for  a  year  or  two  in  that  way  before  the  last 
fish  disappears?  What  does  my  learned  friend  say  to  that?  He  says 
that  wonld  be  malicious.  He  apparently  feels  that  he  touches  bottom 
there.  There  is  an  element  of  malice.  Well,  let  us  see;  I  do  not  sup- 
pose the  case  where  an  expedition  is  fitted  out  to  go  there  for  the  mere 
purpose  of  destroying  the  fishery.  I  suppose  the  case  where  the 
Nantucket  fishermen  can  make  a  satisfactory  profit  out  of  the  business 
for  a  year  or  two,  and  that  is  wliat  they  go  there  for.  If,  then,  malice 
is  the  express  intent  to  work  an  injury  to  a  person  for  the  sake  of 
working  an  injury,  it  does  not  a|)ply  to  that  case.  These  men  are  there 
to  make  money,  regardless  of  tiie  destruction  they  are  working. 

Now,  I  agree  with  my  learned  friend  that  it  would  be  malicious  in 
the  true  detiuition  of  that  term;  not  malicious  because  it  is  pure  malice, 
but  malici(ms  because  wanton,  reckless  destruction  is  always  malicious, 
and  it  is  not  to  be  redeemed  by  the  fact  that  a  man  can  make  a  ]»rolit 
out  of  <l(jing  it.  If  I  fire  my  gun  out  of  the  window  into  the  street 
without  taking  any  particular  aim  and  destroy  somebody's  life,  I  am 
not  to  be  heard  to  say,  "1  did  not  mean  to  kill  that  man;  1  had  no 
quarrel  with  him."  "Why  then  did  you  fire  that  gun  out  of  the  window?" 
'•  Because  somclxjdy  told  me  he  would  give  me  £~)  if  I  would.  That  is 
what  I  did  it  for.  I  had  no  wish  to  injure  anybody.  I  could  mak(^  a 
])rolit  out  of  it."  Docs  that  exonoiate  me  from  that  malice  which  to  a 
certain  extent  nuist  always  exist  to  nnike  a  man  criminally  liable.'  It 
may  not  be  murder,  it  nniy  be  modified  to  the  degree  of  manslaughter, 
l)nt  that  I  sluuild  b(^  eriminally  responsible  for  the  act  in  some  degree 
of  the  law  of  homi(;ide  is  ])lain  enough;  it  is  not  in  the  least  modilied 
by  the  gain. 

Now  in  that  case,  my  leiirne<l  friends  <lo  not  undertake  to  say  that 
Gieat  I'.ritain  has  no  right,  that  all  sIk^  could  do  wonld  be  to  go  and 
invite  the  (Jnited  States  to  enter  into  a  treaty  by  wliieli  shewoJild  keep 
her  peojile  at  home.  'I'hey  may  not  be  subject  to  the  jurisdiction  of  the 
Tiiited  Stati's.  'I'hey  may  be,  wanderers  of  the  sea,  snbi<>ct  to  no  i)ai'- 
tieular  jurisdiction,  like  some  of  the  l)an(ls  of  renega<les  that  were  br(»k(Mi 
ujj  by  President  Monroe  and  annthei  rjcsident  in  the  cases  we  have 
cited.  It  is  not  piracy.  As  my  leiirned  friends  well  argue,  it  <loes  not 
come  within  the  definition  of  piracy,  to  destroy  fish  by  dynamite.  Is 
tliere  then  any  right  of  <l<'fencc  or  ])rofection,  or  must  the  (Joveriiment 
sit  down  and  ])ermit  the  fishery  to  be  destroyed?  A])i)Iy  that  to  the 
business  of  quarantine.     Quarantine  laws  are  in  force  within  the  terri- 
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torial  limits,  and  territorial  limits  are  usually  sufficient  for  the  purpose. 
There  is  usually  no  necessity  to  go  out  on  the  high  sea  to  intercept  a 
vessel  to  enforce  quarantine  regulations.  But  suppose  it  became  neces- 
sary: suppose  a  vessel  coming  from  some  plague-stricken  port,  laden 
with  contagion  which  would  ravage  a  whole  continent,  cannot  be  met 
effectually  within  the  three-mile  limit,  and  it  is  necessary  to  intercept 
her  outside,  is  there  any  right  to  do  if?  Great  Britain  has  asserted 
that  right  by  statutes  that  are  on  her  Statute  Book  yet,  and  which  are 
mentioned  with  api)robatiou  by  writers  and  Judges.  Suppose  the  case 
of  the  cable  to  which  my  learned  friend's  attention  was  invited.  Sup- 
pose two  nations  established  a  cable  and  there  is  a  party  who,  by 
oyster-dredging  or  some  industry  at  the  bottom  of  the  sea,  that  is  Avell 
enough  in  itself,  if  it  did  not  interrupt  the  operations  of  the  cable,  is 
interrupting  its  operations  and  is  threatening  its  destruction,  and  the 
man  says,  "  I  am  on  the  high  seas;  I  am  fishing.  Fishing  is  a  right  on 
the  high  seas.  If  it  interrupts  your  cable,  I  cannot  help  that.  You 
must  take  care  of  yourself."  Is  there  any  remedy?  My  learned  friend 
says,  "  Yes,  you  have  a  treaty.  We  have  a  treaty  to  prevent  that 
very  thing,  showing  that  my  illustration  is  not  very  far  fetched.  We 
anticipate  that  by  a  treaty".  With  whom?  All  the  nations  of  the 
earth?  No,  that  is  practically  impossible;  if  one  nation  is  left  out  of 
the  treaty,  that  one  may  go  and  engage  in  the  very  operations  that 
endanger  this  cable.  There  is  no  obligation  on  the  part  of  any  nation 
to  enter  into  any  treaty  unless  she  pleases.  Suppose  any  country  is 
invited  by  the  United  States  to  join  in  a  convention  for  the  protection 
of  a  cable  between  ISTewfoundland  and  Ireland,  which  is  a  Government 
work;  the  nation  says,  just  as  some  of  the  countries  replied  to  Mr. 
Bayard's  invitation  to  join  in  a  convention  for  the  preservation  of  the 
seals,  "There  is  no  objection  to  it,  but  it  does  not  interest  us.  We  do 
not  care  to  go  into  it".  The  only  nations  that  responded  to  Mr.  Bayard 
favorably  were  Russia,  Japan,  and  Great  Britain.  All  the  rest  said  it 
did  not  matter,  and  jjut  it  aside;  was  a  thing  they  had  no  interest  in. 
Now  suppose  that  nation  refuses  to  enter  into  a  convention,  or  suppose 
what  is  inevitable,  that  it  is  found  impossible  to  extend  it  to  every 
sea-going  nation  on  the  face  of  the  earth,  or  suppose  in  this  case,  as  I 
have  supposed  in  the  case  of  the  dynamite,  the  parties  engaged  in  the 
fishing  are  not  under  the  special  control  of  any  nation,  or  ai  e  a  parcel 
of  renegades  from  various  nations.  The  question  is,  has  the  Govern- 
ment a  right  to  protect  that  valuable  and  important  industry,  or  at 
the  instance  of  this  gang  of  adventurers,  must  it  submit  to  have  it 
destroyed.  My  learned  friends  have  no  answer  to  that,  except  to  say, 
there  is  a  treaty.  Lt  does  not  meet  the  point.  The  treaty  does  not 
show  that  there  would  be  no  rights  if  there  were  no  treaty. 

Suppose  we  have  a  light  house  out  in  the  sea,  more  than  three  miles, 
and  somebody  engages  in  an  industry,  or  pursuit  that  endangers  the 
lighthouse,  or  perhaps  entirely  or  largely  obscures  the  light,  so  that 
the  vessels  of  the  country  that  established  it  are  deprived  of  the  benefit 
of  the  light, — what  is  my  learned  friend's  answer  to  that?  He  says 
the  lighthouse  is  a  part  of  the  territory  of  the  country.  But  on  what 
principle  is  a  lighthouse  j^art  of  the  territory  of  the  country  10  miles 
out  at  sea?  Upon  what  principle  has  a  nation  a  right,  if  they  are  cor- 
rect in  these  theories,  to  put  a  light-house  out  there  and  say,  "  It  is 
part  of  our  territory?"  Why  none  whatever.  And  even  granting  it 
is  a  part  of  the  territory,  suppose  you  say,  "  This  structure  we  have 
erected  at  our  own  instance  in  a  part  of  the  sea  which  is  the  highway 
of  nations  and  common  to  all  the  world  is  part  of  our  territory" — 
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"Very  well;  we  do  not  interfere  witli  your  territory;  we  carry  on  a 
legitimate  industry" — "  But  you  are  obscuring  tlie  light  and  rendering 
the  lighthouse  in  a  great  measure  valueless."  They  reply;  "We  cannot 
help  that;  we  are  in  the  exercise  of  our  right."  And  there  is  not  one 
of  these  cases  that  my  learned  friend  can  answer,  because  each  case,  as 
it  stares  you  in  the  "face,  shows  the  impossibility  of  establishing  any 
principle  of  law  that  justifies  a  class  of  outrages  of  that  description; 
much  less  can  you  cite  any  case  in  the  history  of  the  world  in  which 
anything  of  that  nature  ever  was  submitted  to. 

Xow  I  have  discussed,  as  I  said  in  my  opening  observations  this 
morniug,  this  proposition  of  law  on  the  basis  of  the  theory  that  the 
objectionable  business  or  industry  was  innocent  in  itself, — was  fishing, 
was  doing  anything  which  in  and  of  itself,  if  you  could  look  at  it  aside 
from  its  consequences,  could  not  be  objected  to  upon  moral,  legal,  or 
any  grounds;  and  I  have  tried  to  show,  and  the  more  this  proposition 
is  retlectcd  upon,  the  clearer  it  becomes  to  any  mind  I  thirds:  that  is 
capable  of  clear  thought,  that  even  there,  where  the  question  is  between 
the  individual  and  the  nation,  he  must  forego  the  small  gain  that  he 
would  make  by  the  destruction  of  an  important  national  interest. 

JBut  what  is  this  case?  It  is  a  case  where  the  pursuit,  which  is 
claimed  as  of  right,  exterminates  the  race  of  animals,  as  well  as  destroys 
the  industry.  So  far  as  it  destroys  the  industry,  so  far  as  that  conse- 
quence alone  is  concerned,  it  would  come  within  the  proposition  1  have 
been  dealing  with.  It  might  destroy  the  industry,  but  still  be  in  other 
respects  an  innocent  pursuit  in  itself.  Then  would  come  the  question, 
whether  the  rule  I  have  cited,  is  the  true  rule?  But  this  case  is  noth- 
ing of  the  sort.  It  is  the  extermination  off  the  world  of  a  valuable 
race  of  animals,  the  lastof  their  species;  and  it  is  doing  that  in  a  man- 
ner, in  the  first  ])lace,  that  violates  all  the  law  that  is  administered 
everywhere  tV)r  the  jjrotection  of  such  animals.  In  the  second  place, 
it  is  so  inhuman  and  l^arbarous  that  it  would  be  indictable  in  any  coun- 
try under  the  head  of  cruelty  to  animals  if  it  brought  no  extermination. 
There  are  things  that  the  owners  of  ani nulls  may  not  do.  You  may 
slanghter  your  domestic  animals  if  you  please;  that  is  an  incident  to 
the  right  of  property,  and  is  one  of  the  uses  to  which  they  are  put: 
You  Tiiay  put  them  to  death  because  they  are  no  longer  serviceable,  or 
for  the  i)ur])Ose  of  making  use  of  their  llesh  or  their  skins;  but  there 
are  methods  of  putting  them  to  death  that  the  law  of  no  civilised 
nation  will  allow.  Tliere  are  ways  of  disjjosing  of  your  ox  and  your 
ass  that  would  subj«;{;t  you  to  indictment,  although  it  is  your  own  and 
on  your  own  jjrcmises,  under  the  law  of  any  country  that  I  know  any- 
thing about  or  desire  to  know  anything  about.  Barbarism  and  inliu- 
manity  to  the  humbler  creation  ol'  the  Almighty  is  as  much  prohiliited 
by  tin;  law  as  the  intiiMgement  of  |)ropeity  rigiils. 

There  is  a  class  of  people  who  seem  to  think,  if  ,\-ou  may  judge  by 
what  they  say,  that  gain  is  the  only  foundation  of  riglit  in  regard  to 
anything  whicli  can  be  called  pro))erty;  that  dollars  ;ind  cents  are  all 
there  is  of  it;  that  the  j)iinci|>al  function  of  men  on  this  earth  is  to 
trade  and  to  vote,  and  when  those  are  answered,  the  function  of  law 
is  at  an  eml.  1  do  not  so  regard  it.  1  say  that  tiiis  business, — I  assume 
now  for  tiie  j)urpose  of  my  argument  what  I  expect  to  demonstrate 
from  this  cviclence, —  I  say  that  the  condu(;t  which  is  claimed  here  to  be 
a  j)art  of  the  freedcmi  of  the  sea,  instead  of  being  something  which,  if 
it  had  no  j)articular  conse(|uence,  would  be  innocent  and  lawful  ami 
inott'ensive  as  well  as  jtrotitable — I  say  that  it  has  a  double  curse  ujjon 
it:  first,  that  it  is  exterminating  from  the  world  the  race  of  animals,  in 
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wliicli  we  alone  are  not  concerned;  in  which  all  civilization  is  con- 
cerned; in  which  Great  Britain  is  concerned,  in  respect  of  its  particular 
industries,  as  much  as  we  are;  in  which  France  is  concerned  and  other 
nations,  and  in  which  all  civilization,  I  repeat,  is  concerned  to  a  greater 
or  less  extent; — I  say,  in  the  second  place,  that  if  it  were  not  extermi- 
nating the  race,  this  conduct  offends  the  moral  sense  in  its  manner,  is 
so  barbarous,  so  inhuman,  so  shocking — too  shocking  to  be  talked 
about  here  or  to  have  the  evidence  read  in  its  revolting  details — and 
that  by  such  conduct  in  such  a  manner,  these  people  are  destroying 
this  industry  of  the  United  States  Government,  not  its  only  resource 
by  a  great  many,  but  in  respect  of  which,  as  I  reminded  you  so  long 
ago  that  it  may  well  have  been  forgotten,  the  law  would  have  been  the 
same  if  this  poor  i^rovince  of  Alaska  had  been  an  independent  State, 
and  this  fur-sealing  industry  was  every  resource  it  had  for  the  subsist- 
ence of  the  people  or  for  deriving  its  national  expenses.  There  is  not 
one  law  for  the  large  State  and  another  for  the  small  one,  unless  it  is 
the  law  of  the  strong  hand. 

That  is  the  question  with  which  this  Tribunal  is  concerned,  and  which 
would  have  induced  me,  if  I  had  pursued  my  own  individual  judgment, 
to  have  argned  this  case,  so  far  as  I  had  anything  to  say  about  it,  in 
two  hours;  because  I  deny — I  respectfully  deny — that  after  this  con- 
crete case  which  is  to  be  determined  by  the  Tribunal,  is  stripped  of  its 
adjuncts,  its  superfluities,  its  connections,  and  its  unnecessary  analy- 
sis,— when  it  is  brought  down  to  its  elements,  it  presents  that  proposi- 
tion and  that  is  enough  to  determine  it.  Many  others  that  we  have 
tried  to  discuss,  with  more  or  less  success,  may  legitimately  be  pre- 
sented. 

The  title  of  the  United  States  Government  to  this  territory  is  not 
questioned.  The  industry  which  they  built  up  there  is  not  controverted. 
Its  value  and  importance  are  not  doubted.  That  it  is  the  means  of  such 
civilization  as  is  being  successfully  introduced  there  in  the  place  of  the 
savage  condition  that  prevailed  is  not  questioned.  That  the  operations 
of  these  euphemistically  termed  jjelagic  sealers  are  of  the  character 
that  I  have  described  and  have  the  consequence  that  I  have  described, 
will  not  be  doubted,  (if  it  is  doubted  now),  before  we  have  done  with 
this  case;  and  the  question  is:  Is  a  Government  obliged  to  sit  down 
and  suffer  conduct  at  this  expense,  and  for  the  benefit  of  my  learned 
friend  Mr.  Eobinson's  particular  clients,  or  have  they  the  right  of  pro- 
tection in  themselves,  and  for  the  world,  against  if?  It  is  unnecessary 
to  carry  this  case  in  my  humble  judgment  a  single  step  beyond  that 
enquiry.  They  stand  upon  the  freedom  of  the  sea.  Very  well.  You 
have  the  right  to  stand  upon  the  freedom  of  the  sea  so  far  as  it  goes, 
and  till  you  get  to  the  limit  of  it.  Is  this  within  the  freedom  of  the 
sea?  If  it  is,  why  then  there  are  no  limits.  Then  the  sea  becomes  not 
merely  the  highway  of  nations — not  merely  the  element  upon  which 
all  nations  are  equal — it  becomes  the  only  element  on  the  face  of  the 
earth  in  which  conduct  which  is  universally  repressed  by  criminal  law 
can  be  perpetrated  with  impunity,  as  against  the  nation  that  is  gravely 
injured  by  the  consequences  of  it.  Of  course,  in  order  for  a  nation  to 
assert  itself  against  such  conduct,  it  must  be  brought  into  such  relation 
to  it  that  arises  from  sustaining  a  serious  injury.  In  that  respect,  it 
differs  from  the  law  of  piracy.  The  title  of  the  United  States  to  inter- 
fere rises  out  of  the  right  and  the  necessity  of  self  defence. 

Now,  Sir,  a  few  words  more,  and  but  a  few  words  on  this  point.  I 
remarked  that  I  accepted  my  friend's  suggestion  that  the  destruction 
of  the  I^Tewfoundland  fish  by  dynamite  would  be  malicious.     Extermi- 
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Dating  cruelty,  barbarity,  constitutes  all  the  malice  that  is  necessary. 
There  is  express  malice,  and  there  is  implied  malice.  Like  many  other 
terms  it  has  a  broad  acceptation,  and  the  legal  acceptation  is  not 
necessarily  always  the  popular  acceptation.  I  care  not  to  add  this 
element  of  malice — it  is  not  my  argument — it  is  not  the  ground  that  I 
have  put  this  case  upon.  I  say,  if  that  is  malicious,  this  is;  and  in  the 
sense  that  is,  undoubtedly  this  is.  Now  take  the  suggestion  made  in 
the  course  of  this  argument  by  Senator  Morgan.  Suppose  instead  of 
cruising  about  the  sea  generally,  giving  these  animals  what  they  please 
to  call  a  "sporting  chance" — suppose  these  sealers  were  to  establish  a 
cordon  of  vessels  just  outside  of  the  3  mile  line,  and  take  every  seal 
that  came  out  in  the  very  first  season,  and  bring  the  whole  business  to 
an  end:  Is  that  malicious?  If  this  pursuit  is  not  malicious,  is  that? 
Why,  if  in  that  case,  not  in  this? 

They  say:  "We  have  no  malice  toward  the  United  States  people. 
We  are  after  the  skins  of  the  seals,  and  we  are  making  this  profitable"; 
and  they  would  be  making  it  profitable.  There  is,  no  doubt  at  all  that 
any  fleet  that  would  go  and  surround  these  islands  so  closely,  if  the 
fleet  was  all  owned  by  one  party — I  mean  by  one  sealers'  association — 
as  to  get  all  the  seals  the  very  first  year,  old  and  young,  male  and 
female,  it  would  be  profitable.  Is  that  malicious?  It  is  no  more  mali- 
cious than  the  killing  of  tbe  seals,  as  now.  It  is  no  more  extermination 
than  it  is  if  tlicy  kill  them  in  the  way  they  are  doing  now.  Extermina- 
tion is  extermination,  whether  you  exterminate  them  all  at  once,  or 
whether  you  exterminate  tliem  in  a  period  that  runs  over  three  or  four 
years.  We  shall  see,  from  the  history  of  all  the  resorts  that  these  seals 
ever  had,  how  long  the  process  of  extermination  takes.  Now,  I  enquire 
is  it  any  less  exteimination,  because  it  is  spread  over  three  or  four 
years  than  if  it  was  spread  over  three  or  four  months?  Is  it  any  more 
malicious  when  it  is  done  for  gain  in  three  or  four  months  than  when  it 
is  done  for  gain  in  three  or  four  years? 

When  you  come  to  look  at  the  cases  that  have  existed  before,  we  find 
tliey  are  every  one  met  by  the  i)rompt  exercise,  by  tlie  Government 
affected,  of  this  right  of  self  defence;  and  we  know  perfectly  well  that 
there  is  not  a  country  in  this  world,  that  has  any  of  tiiis  marine  or 
semi-marine  i)ro]»erty  which  is  the  foundation  of  an  industry  upon  its 
shores — excei)t  the  United  States,  that  woukl  i)erinit  foreigners  to  go 
there  and  participate  in  it  unless  under  the  JJeguhitions  wliich  are 
established  lor  it.  But  is  there  another  country  that  would  permit 
tliis  extermination,  even  tliough  not  accompanied  by  circumstances  of 
particular  inhumanity  or  barbarity? 

We  iiavc  cited,  Sir,  (|uitc  a  numbci'  of  cases  in  the  argument,  which 
at  this  late  Hta^c,  I  shall  take  no  time  to  remark  upon — \  merely  advert 
to  them  in  snjtport  of  a  eoiollary  of  this  general  ]»ro|)ositi()u,  as  I  have 
eonliiHMl  what  I  have  said  on  the  right  of  self  (iefenee  t(>  the  high 
seas. 

\W'  have  assj-mbled  instancies  (Miough,  and  cases  enough,  to  show 
that  the  right  of  deleuc<!  extends  likewise  to  th(^  t<'nit<»ry  of  friendly 
nati<»ns  if  it  is  a  necessity.  Take  the  case  (tf  the  "Caiolinc^"  in  which 
(lieat  r>i  itain  came  t(t  the  Niagara  Kiver,  enteied  a  port  of  the  United 
States  (a  nation  witli  whom  they  were  at  p«,'ace,  iin<l  where  the  law  was 
in  full  effect),  took  a  vessel  out,  burnt  it,  and  ran  it  over  the  Falls. 
There  again  the  question  of  the  necessity  became  tlu^  debatable  ques- 
tion. It  is  not  easy  for  me  to  see  that  it  was  necessary — any  more 
necessary  than  it  is  always  necessary  for  a  nation  that  is  at  war,  or  has 
a  rebellion,  to  y)ursue  its  enemy  into  foreign  ports.     But  the  debate 
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that  ensued  between  Mr.  Webster  and  the  English  Government  on  that 
subject  is  set  forth,  and  there  again  the  hiw  that  the  British  Govern- 
ment invoked  was  conceded  if  the  act  was  necessary  to  their  defence  in 
what  I  could  hardly  call  war — it  was  a  little  insignificant  rebellion 
that  came  to  nothing — that  might  almost  have  been  put  down  by  the 
police.  But  whatever  you  call  it,  if  it  was  necessary  to  do  this  act, 
their  right  to  invade  even  the  friendly  territory  of  the  United  States 
was  conceded.  The  same  in  regard  to  tliese  Mexican  cases — tiie  Amelia 
Island  case — several  of  those  cases  cited  in  our  printed  argument — 
where  the  Government  of  the  United  States  asserted  a  right  to  go  over 
into  foreign  territory  and  break  up  nests  of  criminals — of  marauders — 
which  the  country  had  failed  to  do  either  because  it  was  not  strong 
enough,  or  probably  because  it  was  not  active  enough.  In  the  diplo- 
matic correspondence  that  ensued  the  right  to  do  that  was  not  only 
asserted,  but  was  conceded,  and  no  satisfaction  ever  was  made  or 
demanded.  1  might  say  on  that  subject  of  the  "Caroline"  case  before 
leaving  it,  that  the  only  outcome  was  the  indictment  of  the  British  cap- 
tain. Captain  McLeod,  who  commanded  that  expedition,  went  into  the 
American  port  and  cut  out  the  vessel,  and  in  doing  so  a  person  was 
killed  on  American  soil.  He  was  arrested  and  brought  to  trial  in  the 
United  States  Circuit  Court,  and  he  was  acquitted.  He  was  tried  before 
a  very  able  Judge,  and  I  have  never  heard  the  propriety  of  that  acquittal 
doubted.  Of  course  he  had  commanded  an  expedition  that  had  killed 
a  man,  and  there  was  no  war  between  his  country  and  that  to  which 
this  person  belonged  or  where  the  oflence  was  committed;  but  he  was 
acting  under  the  orders  of  his  Government,  and  the  Government  was 
acting  under  the  justification  of  what  they  claimed  to  be  a  necessity; 
and  if  that  necessity  did  not  exist,  that  was  a  matter  that  must  be  dis- 
cussed between  the  nations,  and  for  which  this  ofiicer  could  not  be 
made  responsible;  and  therefore  his  acquittal  not  only  took  place,  but, 
so  far  as  I  know,  it  has  always  been  agreed  it  was  a  i)roper  acquittal. 
I  am  well  warranted  in  saying  that  if  the  jury  had  been  so  far  carried 
away  by  popular  excitement  as  to  have  convicted  that  man  under  the 
circumstances,  and  if  the  learned  Court  before  whom  he  was  arraigned 
had  approved  the  conviction  and  affirmed  it,  the  United  States  Govern- 
ment would  have  interposed  and  pardoned  him  ujiou  the  grounds  I 
have  stated. 

I  do  not  refer  specially  to  what  my  learned  friends  have  said  about 
these  various  cases,  because  they  do  not  touch  the  only  point  upon 
which  they  stand,  the  exercise  of  self-defence.  1  take  leave  of  the 
general  proposition  in  support  of  which  this  evidence  is  advanced,  as 
well  as  for  its  uses  upon  other  branches  and  topics  of  thpi  case,  by 
repeating  that  it  jiresents  to  my  mind  the  crucial,  the  final,  the  deter- 
minative enquiry  on  this  subject  of  the  freedom  of  the  sea:  whether  or 
not  conduct  of  that  character,  and  with  those  consequences,  is  conduct 
to  which  a  nation  must  submit  at  the  instance  of  individuals,  or  against 
which  it  has  a  right  of  reasonable  luotection?  The  means  by  which 
that  protection  is  to  be  enforced  is  a  question  not  addressed  to  this 
Tribunal  at  all.  You  are  not  asked  to  say  by  what  means  any  right 
which  the  United  States  Government  have  here,  shall  be  enforced.  If 
regulations,  which  stand  upon  no  right — which  are  the  result  of  the 
concurrent  agreement  of  the  nations — if  those  are  adopted,  then,  of 
course,  means  must  be  adopted  as  a  part  of  the  regulations  by  which 
they  can  be  carried  into  effect;  because  if  the  regulations  are  not  a 
matter  of  right,  then  the  enforcement  of  them  would  not  be  a  matter 
of  rightj  except  so  far  as  the  agreement  on  which  they  were  founded  gave 
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the  right.  In  other  words,  the  right  to  enforce  them  would  stand  npou 
the  agreement,  as  the  agreement  would  stand  upon  the  award;  but  if 
the  judgment  of  the  Tribunal  should  be  that  this  right  of  protection  of 
its  property,  of  its  interest,  of  all  that  it  has  there,  resides  in  the  United 
States,  my  friend  lias  well  said,  there  is  no  question  about  the  enforce- 
ment of  that  right.  In  the  first  place,  because  the  question  is  not  sub- 
mitted to  the  Tribunal.  In  the  second  place,  because  Great  Britain 
has  agreed  in  this  Treaty  to  abide  by  and  enforce  the  award;  and  it  is 
not  to  be  assumed  for  a  moment  that  that  country  would  fail  to  observe 
its  agreement  in  that  respect.  Furthermore,  suppose  it  did  not — if  I 
am  at  liberty  to  state  a  su])position,  the  very  statement  of  which  might 
otherwise  be  regarded  as  injurious,  the  right  being  declared  it  is  sup- 
posed and  presumed  either  that,  if  it  is  not  acceded  to,  the  nation  which 
possesses  the  right  knows  how  (in  accordance  with  the  usuage  of 
nations),  to  enforce  it;  and  if,  in  attempting  to  enforce  it  should  over- 
step the  limit  of  necessity  and  propriety,  the  country  that  is  injured,  on 
the  other  hand,  by  that  excess  would  know  how  to  obtain  redress. 
That  whole  subject  about  which  my  learned  friends  have  had  so  many 
alarming  prognostications,  about  the  right  of  search,  the  right  of  this, 
and  the  right  of  that,  raises  questions,  which  1  respectiully  say,  as  far 
as  regards  this  claim  of  right,  the  Tribunal  has  nothing  at  all  to  do 
with. 

Now  to  come.  Sir,  as  fast  as  I  can  to  the  particular  facts  that  belong 
to  the  application  of  this  obvious  and  universal  rule  to  this  <;ase.  I 
have  assunuMl  what  I  have  said  to  be  true.  I  have  asserted  those  con- 
ditions in  trying  to  ascertain  what  the  rule  of  law  was — I  have  asserted 
the  conditions  that  are  necessary  to  make  the  rule  ap])licable.  It  is 
one  thing  to  establish  a  rule  as  an  abstract  one  upon  a  hyjiothctical 
ease;  it  is  quite  another  thing  to  apply  that  rule  to  the  particular  case 
by  proving  that  the  conditions  on  which  the  rule  rests  are  germain  and 
belong  to  tlie  case  under  consideration. 

Let  me  clear  away  two  or  three  points  that  are  brief.  In  the  first  i)lace 
tliis  is  a  national  interest— an  interest  tiuit  belongs  to  the  (lovernnu'nt 
of  the  United  States  as  a  government,  and  not  to  its  people,  except  so 
far  as  some  of  its  (;itizens  may  enter  into  a  contra(;t  with  the  Govern- 
ment to  engage  in  it.  The  islands  were  i)urc.hased  from  liussia.  By 
an  Act  of  Congress  they  are  set  apart  lor  the  home  of  this  herd  of 
seals.  They  are  neither  sold  as  the  Government  lands  are  generally 
Kohl,  nor  are  they  made  open  to  entry  of  settlers,  as  lands  have  been 
largely  opiMUid  in  the  United  States,  under  certain  conditions.  They 
are  reserved.  Acts  of  (Jongress  have  been  i)assed  whicli  my  frien<l  took 
the  troulile  to  go  throngh  and  to  point  out  to  tiie  'I'lihunal — a  se'ies  of 
Ac's  of  ( Congress  for  the  protection  oi'  the  industry;  for  alhtwiiig  Super- 
intendents and  ollicers  appointed  by  the  (io\ crnmtint  and  |>aid  by  the 
Government  to  reside  there;  making  the,  killing  of  femah' seals  crimi 
nal,  or  the  killing  of  any  seals  by  lire  arms;  icslricting  the  numl)er 
which  the  lesse«vs  of  the  Government  might  take;  empowering  the 
Secretary  of  tin*  Treasury  from  time  to  time  to  icdnce  that  number  as 
far  as  the  interests  of  the,  prese.ival  ion  of  the  herd  might  require:  fix- 
ing a  licveniie  for  tlie  Government  derived  ont  of  the  proceeds  of  the 
industry,  directly  or  imlirectly,  which  is  (piite  large.  The  KcNciiue 
derived  l)y  the.  Government  under  the  noi  nial  con<lit  ion  of  things  undtM" 
the  |)resent  leases  and  |»res('ntarrangements,  is  a  nnllion  and  a  (pmil<M" 
dollars.  What  the  lesse<;s  make  out  of  it  is  made  by  ])iosecul  ing  the 
industry  as  other  employes  do;  and  what  the  i)o(U"  Indians  make  out 
of  it,  is  a  better  subsistence  than  they  have  had  before. 
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And  now  it  is  said,  in  tlie  vast  variety  of  things  not  material  that 
have  been  said,  that  this  does  not  amonnt  to  much.  It  amounts  to  all 
that  there  is  of  this  case.  It  is  the  case  which  the  Treaty  submits, 
whether  it  is  great  or  small.  It  has  the  importance  that  I  have  stated. 
It  is  quite  of  as  much  importance  to  the  United  States,  to  which  it  is  a 
prominent  industry,  as  it  can  be  to  these  sealers,  to  whom  it  is  a  very 
temporary  and  speculative  industry. 

It  is  said  "  the  United  States  did  not  regard  the  seals  particularly  in 
the  purchase  of  the  islands:  They  had  their  eye  upon  sometliing  else, 
and  the  seal  industry  was  unimportant".  What  else  did  they  have 
their  eyes  on?    They  have  owned  it  now  for  2G  years. 

The  capacity  of  the  American  people  to  find  out  what  profit  there 
is  in  any  part  of  their  possessions,  and  to  pursue  it,  is  not  a  quality 
that  is  open  to  much  doubt.  What  have  thej'  made  out  of  Alaska  yet? 
If  I  had  time  to  entertain  the  Tribunal,  I  should  refer  to  a  report  of  a 
Governor  who  was  sent  there  to  govern  Alaska,  and  who  came  out  with 
a  report  (which  I  have  no  doubt  he  was  quite  at  leisure  to  write,  for 
he  did  not  have  much  else  to  do),  in  which  he  undertook  to  demonstrate 
the  great  resources  of  Alaska.  And  if  one  goes  through  it,  it  might  be 
imagined  to  have  been  written  as  a  burlesque — he  so  completely  fails 
to  make  out,  that,  within  sight  of  anybody  that  is  now  born,  there  is 
anything  there  in  particular  except  the  fur-seal  industry,  that  nothing 
could  add  to  the  clearness  of  it.  It  is  all  there  is,  except  a  quarrel 
with  Great  Britain — I  hope  it  may  never  be  a  quarrel — but  a  dispute 
with  Great  Britain  about  the  boundary  line. 

I  want  to  refer  to  a  little  evidence  (and  I  shall  not  be  long  upon  the 
point)  to  shew  that  at  the  time  of  its  purchase,  while  some  rose-colored 
views  were  entertained  by  Mr.  Sumner  which  have  never  been  realized 
about  its  other  resources — the  things  that  may  be  discovered  there — it  is 
very  plain  from  Mr.  Sumner's  speech,  as  well  as  from  other  references, 
not  only  that  the  fur-seal  business  was  all  that  was  then  tangible,  but 
that  the  purchase  of  Alaska  itself  was  originally  set  on  foot  and  brought 
about  and  came  to  pass  for  the  purpose  of  realizing  the  profits  of  this 
business.  It  is  not  merely  that  it  was  considered  and  estimated  in  the 
purchase — it  was  absolutely  the  foundation  of  the  purchase. 

Mr.  Sumner,  in  his  speech  from  which  my  friends  quote,  and  which  is 
quite  long,  cites  statistics  on  page  79  of  the  1st  volume  of  the  Appendix 
to  the  British  Case.  They  are  those  I  referred  to  yesterday.  He  then 
says  on  page  81 : 

The  seal,  ampliibioua,  polygamous,  and  intelligent  as  the  beaver,  has  always  sup- 
plied the  largest  multitude  of  furs  to  the  Russian  Company — 

who,  as  we  see,  had  the  monopoly  of  it  under  Russia.    It  is  stated  in  the 
Case  what  the  revenue  of  that  Company  was. 

I  read  from  Mr.  Blaine's  letter  in  page  2G6  of  the  first  American 
Appendix  showing  what  the  value  of  this  had  been  to  the  Russian 
American  ComiJany.     Mr.  Blaine  says: 

Its  affairs  were  kept  secret  for  a  long  time,  but  are  now  accurately  known.  The 
money  advanced  for  the  capital  stock  of  the  Company  at  its  opening  in  1799  amounted 
to  1,238,746  roubles. 

The  gross  sales  of  furs  and  skins  by  the  Company  at  Kodiak  and  Canton  from  that 
date  up  to  1820  amounted  to  20,024,698  roubles.  The  net  ])rolit  was  7,685,000  roubles 
for  the  21  years — over  620  per  cent  for  the  whole  period,  or  nearly  30  per  cent  per 
annum. 

Reviewing  these  facts,  Bancroft,  in  his  History  of  Alaska,  a  standard  work  of 
exhaustive  research,  says:  We  find  this  powerful  monopoli/  firmly  established  in  the 
favour  of  the  Imperial  (Government,  many  nobles  of  high  rank  and  several  members 
of  the  Roval  Family  being  among  the  stockholders. 
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He  cites  those  figures  for  a  different  purpose — a  purpose  for  which  I 
referred  to  some  of  them  yesterday — as  shewing  the  extreme  improba- 
bihty  that  Eussia  would  have  thrown  open  to  the  world  that  monopoly 
without  being  invited.  That  is  down  to  1820.  But  47  years  more 
elapsed  before  the  country  was  purchased  by  the  Government  of  the 
United  States'?  From  1821  to  1811  the  gross  revenue  was  61  millions 
of  roubles,  of  which  the  net  profits  were  8,500,000  roubles.  From  1842 
to  1862,  five  years  before  the  cession,  the  gross  reveiuie  was  75,770,000 
roubles,  and  the  net  profits  were  10,210,000  roubles.  It  thus  appears 
that  the  profits  were  not  only  enormous,  the  dividends  enormous,  but 
that  it  appreciated  all  the  way  through  down  to  a  time  within  five  years 
of  the  purchase;  under  the  first  lease  the  stockholders  made  30  per  cent 
per  annum  profit,  under  the  second  lease  55  j)er  cent  per  annum;  under 
the  third  lease  45  per  cent  per  annum.  I  was  incorrect  in  saying  it 
appreciated  all  the  time. 

The  Preside^^t. — Was  that  gross  profit,  or  net? 

Mr.  Phelps. — Net  profit. 

The  President. — After  having  paid  the  Government  dues? 

Mr.  Phelps. — Yes.  Tliat  is  the  business  we  purchased;  and  as  I 
said  when  you  contrast  it  with  everything  else  we  have  ever  done  there 
since,  with  all  the  resources  and  ingenuity  and  enterprise  of  American 
people,  tliere  is  nothing  at  all. 

1  have  said  (and  this  is  all  I  desire  to  call  attention  to;  I  cannot 
dwell  too  long  upon  this),  the  way  that  it  came  to  pass  that  the  Ameri- 
can Government  bought  this,  was  by  an  enterprise  set  on  foot  by  certain 
Americans  to  have  tlie  Government  acquire  it  for  the  sake  of  getting 
an  interest  in  this  important  business.  Perhaps,  Sir,  as  the  last  words 
before  the  adjournment,  and  as  1  shall  not  read  much,  1  may  read  this 
from  the  1st  volume  of  the  AiiiJendix  to  the  British  case,  page  49. 

Shortly  afterwards 

speaking  of  a  memorial  to  the  President  which  was  referred  to  the 
Secretary  of  State,  by  whom  it  was  conmiunicated  to  M.  de  Stceckl, 
with  remarks  on  the  subject: 

Shortly  aflerwaids  another  iiiflueuce  was  felt.  Mr.  Cole,  who  had  been  rccoiitly 
elected  to  tlie  Senate  from  California,  acting  in  behalf  of  certain  ))orsons  in  that 
State,  Houfrht  to  obtain  from  the  Russian  Govorumont  a  license  or  franchise  to  gather 
furs  in  a  ]iortion  of  its  American  po.sHcsBions. 

Mr.  Cole  evidently  was  not  aware  that  he  had  taken  all  these  furs 
without  any  licfinse. 

The  Charter  of  the  RuHHian-Anicrican  f^oinpaiiy  wfiH  :iboiit  to  exj)ire.  'I'his  Coni- 
I»any  li:i<l  alrcaily  underlet  tu  tlio  llinlsoii  Hay  ('oni|);iny  all  its  lr;Mii]iiso  on  the 
mainhind  l)et\vc('n  .04^  '10'  ami  Mount  Sl-i:ii;i,s;  and  iiuw  it  was  jiioixised  tiiat  an 
American  Company,  holding  direct  fnim  the,  K'uHMiim  (iovcrnuuint,  hIiouM  bo  Hul)Hti- 
tuted  (or  the  latter.  'J'lut  migiity  liiidHon  liay  (Jomi);iny,  willi  its  hea<l-<|iiarterH  in 
London,  was  togiveway  to  an  Americ^an  ('ompany,  with  its  In-ad  (|uarteiH  in  Califor- 
nia. Among  tlir!  letterH  on  IIuh  Muliject  a<ldi<!SHed  to  Mr.  (^ole,  and  now  IxiCore  me, 
iH  one  dated  at  San-Fruncisco,  the  Itilh  April,  Ibiiii,  in  which  this  Hchemo  iw  developed 

a»   folloWH. 

There  \h  at  the  present  time  a  good  chancfi  to  organize  !i  Fur  Trading  ('(unitany  to 
trade  between  the  I'liitcd  .States  :ind  Iho  HuHMi.'in  poHse^.HionM  in  Americi,  and  .as  the 
Charter  formerly  granted  to  tiie  Hudson  bay  Company  has  exjiired  this  would  be  the 
o]i|iortuno  moment  to  start  in. 

I  should  think  that  by  a  little  management  this  Charter  could  bo  obt.iiiied  from 
the  Hnssian  Government  for  ourselves,  as  I  do  not  think  they  are  very  willing  to 
renew  the  (,'h.Jiter  oC  the  IludMnn  I'..iy  ('<tmj)auy,  :tnd  I  think  they  would  gi\<)  the 
preCerence  to  an  Ameriiau  t'ouipauy,  especiiilly  i(  the  (,'om]iany  should  ]):iy  to  the 
Russian  Goveriujueut  5  per  cent,  uu  the  gross  ^iroceeds  of  their  transactions,  and  also 
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aid  in  civilizing  and  amelioratingthe  condition  of  the  Indians  by  employing  mission- 
aries, if  re(iuired  by  the  Russian  Government.  For  the  faithful  performance  of  the 
above  we  ask  a  Charter  for  the  term  of  twenty-five  years. 

Senator  Morgan. — What  is  the  date  of  that? 
Mr.  Phelps. — That  is  dated  in  18(J0. 

Tlie  President. — It  is  from  Mr.  Sumner's  speech  I  understand. 
Mr.  Phelps. — It  is  taken  from  Mr,  Sumner's  speech;  but  the  letter 
that  I  referred  to  was  the  10th  April,  180G,  and  is  cited  by  Mr.  Sumner. 
Then  a  little  farther  down  there  is  this: 

Another  correspondent  of  Mr.  Cole,  under  date  of  San  Francisco,  the  17th  Sep- 
tember, 1866,  wrote  as  follows: 

I  have  talked  with  a  man  who  has  been  on  the  coast  and  in  the  trade  for  ten  years 
past,  and  he  eays  it  is  much  more  valuable  than  I  have  supposed,  and  I  think  it 
very  important  to  obtain  it  if  possible. 

The  Russian  Minister  at  Washington,  whom  Mr.  Cole  saw  repeatedly  upon  this 
subject,  was  not  authorized  to  act,  and  the  latter,  after  conference  with  the  Depart- 
ment of  State,  was  induced  to  address  Mr.  Clay,  Minister  of  the  United  States  at 
St.-Petersburgh,  who  laid  the  application  before  the  Russian  Government.  This 
was  an  important  step.  A  letter  from  Mr.  Clay,  dated  at  St-Petersburgh  as  late  as 
the  1st  February,  1867,  makes  the  following  revelation : 

"The  Russian  Government  has  already  ceded  away  its  rights  in  Russian  America 
for  a  term  of  years,  and  the  Riisso-American  Company  has  also  ceded  the  same  to 
the  Hudson  Bay  Company.  This  lease  expires  in  June  next,  and  the  President- of 
the  Russo-Americau  Company  tells  me  that  they  have  beeu  in  correspondence  with 
the  Hudson  Bay  Company  about  a  renewal  of  the  lease  for  another  term  of  twenty- 
five  or  thirty  years.  Until  he  receives  a  definite  answer  he  cannot  euter  into  nego- 
tiations with  you  or  your  California  Company.  My  opinion  is  that  if  he  can  get  off 
with  the  Hudson  Bay  Company  he  will  do  so,  when  we  can  make  some  arrangements 
with  the  Russo- American  Company." 

Some  time  had  elapsed  since  the  original  attempt  of  Mr.  Gwin,  also  a  Senator 
from  California,  and  it  is  probable  that  the  Russian  Government  had  obtained  infor- 
mation which  enabled  it  to  see  its  way  more  clearly. 

He  then  x)roceeds  to  give,  following  on  the  same  page,  p.  50,  the 
history  of  that.    It  is  not  very  long  and  I  will  read  it: 

It  will  be  remembered  that  Prince  Gortschakow  had  jiromised  an  inquiry,  and 
it  is  known  that  in  1861  Captain-Lieutenant  Golowin,  of  the  Russian  Navy,  made  a 
detailed  Report  on  these  possessions.  Mr.  Cole  had  the  advantage  of  his  prede- 
cessor. There  is  reason  to  believe,  also,  that  the  administration  of  the  Fur  Com- 
pany had  not  been  entirely  satisfactory,  so  that  there  were  well-founded  hesitations 
with  regard  to  the  renewal  of  its  franchise.  Meanwhile,  in  October  1866,  M.  de 
Sto'ckl,  who  had  long  been  the  Russian  Minister  at  Washington,  and  enjoyed  in  a 
higli  degree  the  confidence  of  our  Government,  returned  home  on  a  leave  of  absence, 
promising  his  best  exertions  to  promote  good  relations  between  the  two  countries. 

As  is  suggested  to  me,  he  is  the  one  to  whom  Mr.  Cgle  first  applied. 

While  he  was  in  St-Petersburgh  the  applications  from  the  United  States  were 
under  consideration;  but  the  Russian  Government  was  disinclined  to  any  minor 
arrangement  of  the  character  proposed. 

That  is  to  execute  a  lease  to  the  American  parties  who  wanted  it. 

Obviously  something  like  a  crisis  was  at  haml  with  regard  to  these  possessions. 
The  existing  government  was  not  adequate.  The  franchises  granted  there  were 
about  to  terminate.  Something  must  be  done.  As  Mr.  de  Stoeckl  was  leaving  in 
February  to  return  to  his  post,  the  Archduke  Coustantiue,  the  brother  and  chief 
adviser  of  the  Emperor,  handed  him  a  map  with  the  lines  in  our  Treaty  marked 
upon  it,  and  told  him  he  might  treat  for  this  cession.  The  Minister  arrived  in 
Washington  early  in  March.  A  negociation  was  opened  at  once  with  our  Govern- 
ment. Final  instructions  were  received  by  the  Atlantic  cal)le  from  St-Petersburgh 
on  the  29tli  Manh,  and  at  4  o'clock  on  the  morning  of  the  30th  March  this  important 
Treaty  was  signed  by  Mr  Seward  on  the  part  of  the  United  States,  and  by  M.  de 
Stoeckl  on  the  part  of  Russia. 

In  the  Treaty,  as  you  will  remember,  the  United  States  gave  7,200,000 
dollars;  and  the  returns  which  they  have  received  since  that  from  their 
purchase,  are  very  much  beyond,  as  you  will  see  from  the  statement  I 
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made  a  little  while  ago,  the  original  purchase  price;  this  means  that 
the  whole  idea,  and  the  whole  negotiation  which  subsequently  resulted 
in  the  transfer  of  these  islands  to  the  United  States,  was  started  in 
California  by  the  party  of  Americans  who  first  set  out  to  get  a  contract 
or  charter  or  lease  or  something  of  that  kind  from  the  Eussian  Com- 
pany to  enable  them  to  take  the  profits  of  this  industry;  and  pressing 
that  home  to  the  Russian  Company,  it  finally  ripened  into  a  proposition 
to  cede  the  whole  country  to  the  United  States,  which  was  carried  into 
eftect.  Therefore  the  fur-seal  industry  was  not  only  all  that  gave  that 
province  any  value  then,  or  has  given  it  any  value  since — it  was  the 
main  inducement  and  the  real  origin  of  the  entire  i^urchase. 

[The  Tribunal  here  adjourned  for  a  short  time.] 

Mr.  Phelps. — I  cannot  help  saying,  sir,  although  it  does  no  good  to 
say  it  that  I  know  of,  that  1  feel  very  vSensibly  how  wearisome  and 
fatiguing  the  prolongation  of  this  discussion  must  be  to  gentlemen  who 
have  been  so  long  absorbed  with  it,  who  have  listened  to  so  much,  and 
who  may  well  be  supi)Osed  to  be  as  tired  of  this  business  as  I  am,  and 
it  is  impossible  that  they  could  be  more  so.  Still,  there  are  facts  in 
this  case  that  I  am  not  at  liberty  to  pass  over;  I  should  be  glad  to 
consult  the  feelings  of  the  Tribunal,  and  I  should  be  glad  to  consult 
my  own :  but  I  must  deal  with  them  to  some  extent,  because  they  have 
been  the  subject  of  several  weeks  aninuid version  on  the  other  side,  and 
we  do  not  feel  that  we  are  justified  in  leaving  them  without  observation 
and  reply. 

My  learned  friend  desires  me  to  say,  sir,  or  suggested  to  me  that  I 
should  say  that,  in  the  figures  which  I  addressed  to  you  this  morning 
just  betbre  the  adjournment  showing  the  value  of  this  business  to  the 
liussian  American  Company,  the  fur  business  there  included  all  the 
fur  bearing  animals  as  well  as  fur-seals.  That  is  quite  true  and  I 
cheerfully  make  the  qualification,  but  it  should  be  added  that  there 
was  certainly  of  late  years  very  little  of  the  furbearing  industry  except 
the  fur-seal,  though  at  a  very  early  period  there  were  a  good  many 
other  animals. 

Xow,  I  want  very  briefly,  having  pointed  out  what  this  industry  is 
and  who  it  belongs  to,  on  the  i)art  of  the  United  States  Government 
to  notice  who  are  the  parties  with  whom  we  are  contending?  Who 
are  the  pelagic  sealers?  Like  so  many  other  questions  in  this  case,  it 
is  easy  to  say  that  it  is  of  no  conse(]uence,  and  perhaps  it  is  a  miiior 
j)oint,  but  it  has  been  of  siillicient  importance  to  be  presented  with 
considerable  force  and  efiect  by  my  learned  iricnd,  Mr.  Robinson. 
We  call  tills  an  international  Arbitration;  and  it  is  an  International 
Arbitral  ion  so  far  as  the  i)arties  to  it  are  concerned?  What  is  it  in  its 
object  and  its  etfect?  Ar<*,  we  cont<Mi(ling  witli  (Ireat  Britain?  ]Sot  at 
all.  Wesliould  have,  scuttled  this  in  the  very  outset  with  (Ireat  I>iitain; 
and  the  Inisiness  inierestsof  (Jreat  IJritain  concerned  in  the  preserva- 
tion of  this  s<;al  h(!rd.  Tliert;  are  1(>,()0(>  jieoph^  tliert^  that  are  engaged 
in  the  manufacture  of  these  furs.  It  is  tlie  head  (jiiaiters  for  tlMs  sale 
of  tin*  furs  all  over  the  woild ;  the  commei-c(>  of  the  country  is  largely 
engaged  in  it.  ^'ou  have  heard  the  remonstran(;es  against  the  destruc- 
tion of  the  seal  addressed  l)y  l(!a<ling  men  engaged  in  this  business 
befoie.  this  controveisy  aiose — before  the  United  States  approached 
it.  Then  what  is  our  dispute  with  (Jreat  liritain?  When  you  (;ome  to 
Canada,  what  quarrel  have  we  with  ('anada,  that  great  and  abounding 
rrf)vince, — i)erhaps  the  largest  territory  in  the  world  under  one  (iov- 
ernment,  if  you  take  its  dimensioiiH?  What  have  we  in  dispute  really 
with  our  neighbour, — the  Province  of  Canada,  with  whom  it  is  not  only 
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our  interest  to  be  at  peace,  but  the  interest  of  maukintl  tbat  we  should 
be  at  peace?  VVliy,  it  is  one  place;  one  little  town,  Victoria,  that  is 
concerned  in  this  business.  I  do  not  see  that  the  rest  of  Canada  has 
any  interest  in  it.  Here  is  a  little  knot  of  people  in  Victoria  who  have 
gone  into  this  business, — a  casual,  a  speculative,  a  temporary  business, 
in  which  the  investment  is  small,  the  business  is  small,  the  profits  are 
precarious,  sometimes  large  but  still  precarious,  as  all  such  pursuits 
must  be,  and  which  is  inevitably,  if  we  are  right  about  its  being  destruc- 
tive, temporary. 

In  the  American  case,  page  284,  there  are  a  few  words  I  wish  to 
read  because  the  authority  for  them  is  given  there: 

Cousnl  Myers,  in  a  report  to  the  State  Department,  gives  the  occupation  of 
seventy-one  owners  of  sealing  vessels  hailing  from  the  port  of  Victoria.  Of  these 
only  fourteen  may  be  said  to  be  dependent  on  sealing,  and  twelve  others  who  ai'e 
employed  in  maritime  enterprises.  The  remainder  are  composed  of  individuals 
engaged  in  various  pursuits.  Among  the  list  may  be  tound  several  pviblic  officials, 
seven  grocers,  a  druggist,  an  auctioneer,  a  farmer,  three  saloon  keepers,  a  plasterer, 
an  insurance  agent,  two  iron  founders,  three  real  estate  agents,  a  carriage  manufac- 
turer, a  tanner,  two  Avomen,  a  machinist,  and  others  of  different  pursuits. 

That  is  the  statement,  and  I  refer  the  Tribunal  to  peruse,  what  I 
cannot  take  time  to  peruse,  the  authority  itself  for  this  statement. 

Lord  Hannen. — I  suppose  those  are  the  shareholders  of  the  ships. 
That  is  just  the  same  thing  which  would  happen  in  England. 

Mr,  Phelps. — I  was  not  aware  that  it  was  incorporated. 

Lord  Hannen. — No,  not  at  all,  but  they  are  the  shareholders  in  the 
ships, 

Mr.  Phelps. — Well,  call  them  shareholders  or  what  you  please. , 
They  are  the  owners  of  this  investment.  They  are  the  persons  who 
either  under  the  name  of  shareholders  or  something  else  are  prose- 
cuting what  my  learned  friends  call  this  industry.  I  say  it  is  ])er- 
fectly  speculative.  It  is  not  a  legitimate  industry — it  is  speculative, 
in  which  various  persons  take  a  hand  as  they  would  buy  stdck  in  a 
railroad  or  a  steamboat  comj^any,  or  buy  a  lottery  ticket.  In  the  light 
of  what  I  said  this  morning,  of  the  principles  that  cover  this  subject, 
I  ask  attention  to  the  persons  that  are  engaged  in  it. 

Then  the  amount  of  the  investment  is  gone  into  there.  That  is 
shown  in  the  same  book.  It  is  said  in  the  Case — and  nothing  is  said 
for  which  authority  is  not  cited: 

It  is  very  questionable,  however,  whether  there  is  any  real  investment  in  Canada 
in  pelagic  sealing.  The  vessels  are  all  common  vessels,  the  guns  common  guns,  aud 
the  boats  common  boats,  which  can  all  be  used  in  some  other  industry,  excepting, 
perhaps,  the  old  and  unseaworthy  vessels. 

But  admitting  the  validity  of  the  investment,  it  can  be  questioned  whether  those 
embarking  therein  as  a  rule  pay  the  expenses  incurred  out  of  the  sum  realized  on 
the  catch.  An  examination  of  the  table  of  sealing  vessels  and  their  respective 
catches,  as  given  by  the  Canadian  Fishery  Reports,  shows  that  the  number  of  seals 
taken  by  a  vessel  varies  to  a  great  extent.  Thus  in  1889  several  vessels  took  less 
than  three  hundred  seals  each;  one  schooner,  with  a  crew  of  twenty-nine  men,  took 
but  one  hundred  and  sixty-four  seals,  while  another,  with  a  crew  of  twenty-two 
men,  took  over  three  thousand.  In  1890  the  same  variation  may  be  seen.  In  1889 
the  average  selling  price  of  skins  in  Victoria  was  $7.65.  On  the  catch  of  one  hun- 
dred and  sixty- four  seals,  therefore,  the  total  received  would  be  $1,254.60,  of  which 
at  least  $iOO  would  have  to  be  paid  to  the  hunters. 

This  is  pursued  through  several  pages  further  and  I  do  not  take  up 
your  time  to  read  it.     I  just  ask  attention  to  it. 

Kow,  another  thing  api^ears  and  I  cannot  pass  it  without  referring 
to  it;  and  that  is  the  extent,  which  would  have  come  before  you  on  the 
claim  of  damages  that  was  originallj^  submitted  in  the  British  Case  if 
it  was  not  withdrawn,  to  which  these  vessels  are  owned  in  whole  aud 
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ill  part,  by  the  persons  I  liave  stated, — and  tlie  extent  to  wliieli  they 
are  owned  by  Americans,  who  conld  not  pursue  this  business  lawfully, 
so  far  as  Behring  Sea  is  concerned,  at  any  rate,  without  being  crimi- 
nally liable  and  having,  therefore,  to  get  vessels  registered  in  the 
names  of  British  subjects  so  that  they  can  engage  in  this  business. 

This  evidence  was  brought  together  in  the  United  States  Counter 
Case  in  answer  to  the  claim  for  damages.  That  was  gone  into,  in  order 
to  show  that  of  the  vessels  for  which  the  British  Government  demanded 
compensation,  a  considerable  share  were  owned  by  Americans  and  the 
facts  that  are  brought  out  in  that  I  will  briefly  refer  to. 

The  vessels  that  I  refer  to  are  the  "Hornton",  the  "Grace",  the 
"Anna  Beck",  and  the  "J)olphin",  which  are  steam  schooners;  the 
"  Say  ward",  the  "Caroline",  the  "Path  Finder",  the  "Alfred  Adams", 
the  "Black  Diamond",  and  the  "Lily".  Those  were  in  whole  or  in 
part — you  will  find  this  referred  to  at  page  130  of  the  Counter  Case  of 
the  United  States — the  property  of  citizens  of  the  United  States. 

The  steam  schooners  Thornton,  Grace,  Anna  Beck,  and  Dolphin  and  oue-balf  of  the 
schooner  Sayward  were  owned  by  one  Joseph  Boscowitz,  a  citizen  of  the  United 
States;  that  James  Douglas  Warren,  in  whose  name  the  claim  is  made  as  to  the 
steam  schooner  Thornton,  had  no  real  interest  therein,  but  that  the  same  was 
mortgaged  to  her  full  value  to  J()sei)h  Boscowitz,  who  was  in  fact  the  real  owner: 
and  that  Thomas  H.  Cooper,  in  whoso  name  the  claims  growing  out  of  the  seizures 
of  the  schooner  W.-P.  Sayward  and  of  the  steam  schooners  Grace,  Dolphin,  and  Anna 
Beck  are  made,  had  in  fact  no  interest  therein  and  has  in  no  respect  been  demnihed 
or  sustained  loss  by  the  seizures  thereof,  either  as  owner  of  these  schooners  and 
steam  schooners,  their  outlits,  or  their  catches,  the  same  being  mortgaged  to  their 
fnll  value  to  Joseph  Boscowitz,  above  referred  to,  and  having  been  conveyed  to 
Thomas  H,  Cooper,  without  consideration,  for  the  sole  purpose  of  giving  them  a 
registry  as  British  vessels. 

It  is  also  insisted  by  the  United  States  that  the  schooners  Caroline  and  Pathfinder 
were  in  fact  at  the  time  of  the  time  of  their  seizure  owned  by  one  A. -J.  Bechtel, 
then  a  citizen  of  the  United  States,  and  that  William  Munsie  and  I'rederick  Carue 
in  whose  names  the  claims  for  damages  growing  out  of  the  seizures  of  these  schooners 
are  made,  had  in  fact  no  interest  in  the  schooners  or  their  outfits  and  catches;  that 
the  schooners  Alfred  Adamn,  Black  Diamond,  and  Lily,  for  the  seizures  of  which 
claims  are  made  in  the  schedule,  were  in  fact,  at  the  time  they  were  seized,  owned 
by  one  A.  I'rank,  who  was  tlien  a  citizen  of  the  United  States;  that  Gutnian,  in 
whose  name  the  schooner  "Alfred  Adams"  was  registered,  was  not  the  actual  owner 
of  the  schooner,  her  outfit — 

The  President. — You  argue  that  only  as  a  moral  consideration.  It 
does  not  change  tlie  legal  ])oint  of  view. 

Mr.  Phelps. — It  docs  not  change  the  legal  point  of  view  as  to  the 
general  propositions  that  liave  been  advanced,  but  it  does,  I  resjiect- 
fully  submit,  enter  into  the  general  character  of  this  act,  when  it  is 
weighed,  as  a  part  (»f  the  freedom  of  the  sea. 

S<Miator  MoiKiAN. — Sni»i»ose,  the  Government  of  Great  Britain  ex- 
pressly authorized  tiiese  things  to  he  done  ])y  Anicriciin  citizens  under 
their  law,  would  that  be.  a  moral  eonsideralion  or  legal  (;onsi(leia1ion. 

The  J'UKSIDENT. —  Here  is  no  (pieslion  of  spec-ial  authorization.  It 
is  the  n;ituial  ojX'rjition  ol"  hiws. 

Senator  .MoifCAN. —  It  niiglit  well  be  a  ease  of  special  consideration, 
or  special  authoiizaf ion,  as  to  be  Justilied  undcu'  the  general  law  or 
general  relations  between  the  two  (ioverninents. 

Mr.  Phelps. — Tliese  only  relate  to  the  seized  vessels.  We  have 
had  no  opportunity  or  occasion  to  enter  into  the  details  of  those  not 
seized.  The,  evidence  in  sujtport  of  what  1  have  read,  which  I  do  not 
take  time  to  refer  to,  is  cited  at  the  pages  \  have  read,  and  is  all  con- 
tained in  the  A])pen(Iix,  and  it  com])leteIy  supports  what  is  said  about 
those  vessels.  It  has  been  asked  by  my  learned  friend  why  the  United 
States  have  not  prohibited  the  taking  of  these  female  seals  or  sealing 
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at  tlie  imiiroper  time  of  tlie  year  in  the  jSTorth  Pacific  as  well  as  in 
Beliiing  Sea.  The  reason  is  because  it  is  impossible  to  go  into  a 
parliamentary,  or  (Congressional  Assembly  and  propose  the  i)assage  of 
a  law  that  should  exclude  American  citizens  from  the  profits  of  pelagic 
sealing  so  long  as  it  was  thrown  open  to  the  rest  of  the  world.  That 
is  the  reason,  ISo  Government  could  propose  such  a  measure  as  that 
with  the  expectation  that  it  would  be  carried.  Who  would  vote  for 
that  I  If  by  voting  for  it  you  can  preserve  the  seal  from  extermination 
it  is  worth  while,  but  to  say  that  the  seal  shall  be  exterminated  and 
nobody  shall  participate  in  the  profit  except  a  foreigner  would  be  futile. 

The  President. — Is  this  a  criticism  in  Parliamentary  Government? 

Mr.  Phelps. — Well  it  is  better  than  some  criticisms;  it  is  true.  It 
would  be  idle  to  propose  it  and  it  would  be  equally  unjust.  But  Con- 
gress, as  soon  as  there  was  a  prospect  of  the  preservation  of  the  seal 
herd,  passed  a  statute  in  1892,  an  Act  intitled  an  Act  to  extend  to  the 
North  Pacific  Ocean  the  provisions  of  the  Statute  for  the  protection  of 
the  fur  seals  and  other  fur-bearing  animals. 

Senator  Morgan. — I  hope  you  will  put  it  on  record.  I  have  not  a 
copy  of  that. 

Mr.  Phelps. — It  is  very  recent — ijust  as  we  were  coming  here  it  was 
passed  through  Congress.  And  now  in  order  to  seal  in  the  North 
Pacific  as  well  as  in  the  Behring  Sea  it  will  be  necessary  for  that  class 
of  American  citizens  who  want  to  go  into  that  business  to  get  their 
vessels  registered  in  Canada,  or  sail  under  another  flag. 

Senator  Morgan. — I  suppose  it  would  be  as  well  to  say  that  Con- 
gress was  not  aware  until  a  recent  period  that  citizens  of  the  United 
States  were  obstructing  the  policy  of  their  own  country  by  putting 
their  money  under  the  British  flag  in  order  to  seal  on  this  herd. 

Mr.  Phelps. — The  investigations  that  have  been  made  in  this  case, 
Sir,  have  thrown  more  light  upon  every  branch  and  portion  of  this 
subject  than  ever  had  been  known  before. 

Now  what  is  the  consequence  of  all  this?  I  have  done  with  the 
parties  to  it.  We  say  it  is  extermination.  What  do  they  say  on  the 
other  side?  What  is  the  ground  they  take  in  respect  to  this  great 
underlying  fact  that  what  they  call  pelagic  sealing  is  necessarily  and 
at  no  distant  date  a  complete  extermination. 

That  is  our  assertion. 

What  is  theirs ?  No  Member  of  this  Tribunal  can  undertake  to  state ; 
it  is  not  denied,  but  it  is  not  conceded.  It  is  talked  about.  They  say 
there  are  other  reasons  why  the  herd  is  being  exterminated — that  it  is 
the  fault  of  the  management  of  the  Islands,  all  of  which  I  shall  come 
to  in  due  time  if  I  go  on  with  the  discussion  of  this  case.  Aside  from 
any  conduct  good  or  bad,  anything  that  may  be  expected  from  an 
intelligent  nation  in  the  struggle  to  preserve  this  industry  that  belongs 
to  it — aside  from  all  that,  what  do  they  say  is  the  consequence  of 
pelagic  sealing  in  and  of  itself? 

1  repeat,  no  ^lember  of  this  Tribunal  can  undertake  to  formulate  the 
I^roposition  of  the  other  side.  They  admit  killing  in  the  water  to  be 
indiscriminate,  and  it  must  be — for  nobody  killing  seals  in  the  sea  can 
undertake  to  discriminate  about  sex  or  age.  Unless  they  are  very 
young  animals  and  very  small  there  can  be  no  discrimination.  Well, 
then,  what  follows?  If  this  trade  were  in  its  normal  condition,  half  of 
the  seals  to  be  found  in  the  sea  would  be  females— more  than  half  prob- 
ably, because,  while  everybody  concedes  that  of  those  born  into  the 
world  half  are  male  and  half  are  female,  it  is  not  the  normal  condition 
of  any  herd  of  polygamous  animals  that  as  many  males  survive  as 
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females.  If  tliey  did,  the  coustant  war  would  iireveut  the  increase  of 
the  herd  at  all,  and  therefore,  if  it  were  possible  to  take  the  census  of 
this  herd  as  it  was  when  Kussia  discovered  the  Pribilof  Islands  where 
fioni  the  time  of  the  creation  there  had  been  no  human  interference 
with  sex,  it  would  not  have  been  found  there  were  as  many  males  as 
females.  Suj^pose  there  were  in  the  sea  as  many  females  as  males,  so 
that,  indiscriminately  shooting-,  50  per  cent  of  all  that  Avere  killed 
were  females,  I  should  like  to  know,  in  the  light  of  common  sense  and 
common  experience  and  the  knowledge  that  is  derived  from  the  prop- 
agation of  all  aninuils  of  this  class,  what  the  result  of  that  would  be. 
It  is  a  mere  question  of  speed.  In  the  business  of  extermination,  the 
fewer  females  they  kill,  the  longer  they  retard  the  result,  but  that  it 
comes  is  just  as  certain  from  a  slaughter  of  half  of  the  females,  as  it 
would  if  they  killed  a  greater  number.  But  we  do  not  stoi)  there. 
We  do  not  concede  that  to  be  the  case.  We  say  that  the  evidence  iu 
this  case  completely  demonstrates  that  the  proportion  of  all  the  seals 
that  are  taken  in  pelagic  sealing  from  one  year  to  another  is  at  least 
85  per  cent.  It  is  taken  at  75  per  cent  as  a  minimum,  and  it  is  stated 
at  05  per  cent  and  even  higher  than  that  in  the  specific  evidence  I  will 
call  attention  to,  because  this  is  a  fact  so  important  that  it  needs  to  be 
exactly  understood.  The  evidence  that  converges  from  various  differ- 
ent iKjints,  that  are  independent  of  each  other,  completely  establishes 
that  of  all  this  pelagic  sealing,  at  least  85  per  cent  are  fenuiles. 

In  the  first  place  I  want  to  call  attention  to  what  the  American 
Commissioners  say.  I  have  only  one  word  to  say  about  that  report, 
and  any  one  who  has  read  it  through  will  not  require  that  word  to  be 
said,  because  it  will  have  occurred  to  him.  It  is  the  work  of  a  conple 
of  men  whose  authority  and  reputation  as  naturalists  is  not  questioned. 
We  have  no  persons  in  A?nerica  more  competent  to  speak  on  this  subject, 
if  they  sjjcak  honestly,  than  they.  A  perusal  of  the  report  will  show 
whether  it  is  or  is  not  a  partizan  document,  on  one  side  of  the  case, 
made  for  a  i)urpose,  or  whether  it  is  or  is  not  a  perfectly  fair,  candid, 
truthful,  and  scientilic  treatment  of  the  subject.  It  would  not  make  it 
so  if  it  were  not  so,  for  me  to  assert  that  it  was.  It  does  not  deprive 
it  of  that  quality  to  assert  that  it  is  not.  I  resjiectfully  commend  that 
rejwrt,  every  word  of  it,  to  the  perusal  of  the  Tribunal,  if  it  has  not 
already  engaged  their  careful  jjcrusal,  in  view  of  the  question  whether 
it  is  to  be  taken  as  fair  and  .just,  and  1  leave  it  without  any  eulogy  or 
observations  of  my  own  1o  that  candid  scrutiny.  They  gi\e  a  table 
which  contains  the  ai»pro.\iiiiatc.  result  ol'  pelagic  sealing  and  the  note 
Htates  where  they  get  their  inlbiinat  ion  fioiii,  which  is  the  best  they 
could  get.     Tluiu  tliey  say: 

It  cnunot  \>n  (UiiUi'A  that  in  pcilii/^ic  Hnjiliiifj  thoro  can  ho  no  Holectivo  killiiij^,  as 
far  as  indiviiliial  HoalH  aro  concfinicil,  and  only  in  a  limited  (l(!ffr«5n  hy  rcHtriftinj;  it 
aa  to  iilaif;  ami  tinif.  It  noocH.sarily  iolh>\VH  that  fenialo  HcalH  ninst  be  kiUtid  and 
eenlH  wIioho  skinH  owin^  to  ajjo  and  conditiim  aro  nnich  h'KH  dcHir.ahhi.  As  a  matter 
of  (art,  thfiri!  is  Hiillicifint  ovidoncci  to  (Miiivincii  uh  tlint  l»y  far  tlir  ^^rcater  ])ait  of 
tho  Heals  taUf-n  at  Hc;i  jiii-IV-iii.ahs;  iiidicd,  \\()have  yit  to  nn()t  witli  any  evidence 
to  the  rontrary.  Tiie  HtatrtnenlH  of  those  wlio  have  had  occaHJon  to  examine  the 
i-atch  of  ju-laKic  Healers  mi^ht  Im  rpiotcd  to  almost  any  extent  to  the  eflVct  that  at 
least  ••ij;hty  per  cent  of  tin-  srals  thus  taken  are  females.  On  one  occasion  wo 
examim-d  a  jiihi  of  skins  picki-d  out  at  random,  :in<l  wiiirh  wo  have  ((Very  reason  to 
helievti  was  a  part  of  ji  jiclaijic  catch,  and  fonnil  tlicm  nearly  all  females.  '  When  the 
-.ealers  themselves  are  not  inllnenced  liy  the  feeling.'  that  Ihey  jirc  testifyin;^  aj;:iin»t 
their  own  interests  they  uive  similar  testimony,  'ihc  master  of  the  soaliiij;  Kclidoner 
'•.J.  G.  8wau"  di-clared  that  in  the  catch  of  1H!»(),  win^n  ho  secnn^d  several  linndred 
sf^als,  the  proporticm  of  females  to  males  w.is  ahoiit  four  to  one,  ami  on  one  occasion 
in  a  lot  of  sixty  seals,  as  a  matter  of  cuiioaity  Uo  cuuutcd  tbo  uumhur  of  fewftlea 
;with  youu^',  tindiny  forty-seveu, 
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They  i^ursue  that  subject,  and  I  do  not  read  by  any  means  all  they 
say.  llow  far  that  is  undertaken  to  be  contradicted  on  the  specific 
point  what  the  proportion  of  the  female  seals  killed  is,  by  the  British 
Commissioners,  1  refer  you  to  their  IJeport  to  ascertain,  in  order  to 
see  what  they  say  on  that  subject,  and  to  see  which  of  these  Reports 
is  sustained  and  confirmed  by  the  evidence  in  the  Case. 

(Mr.  Phelps  here  reviewed  all  the  evidence  in  the  case  on  both  sides 
bearing  upon  the  question  of  the  slaughter  of  pregnant  females  on 
their  way  to  the  islands. 

On  the  first  point  he  claimed  that  the  evidence  from  all  sources  and 
from  many  independent  sources  proved  that  of  the  seals  killed  on  the 
way  to  the  islands  from  85  to  90  per  cent  were  females,  a  large  propor- 
tion of  w^hich  were  pregnant  and  about  to  be  delivered  immediately  on 
their  arrival.     In  support  of  this  he  considered — 

(a)  The  common  understanding  of  naturalists  and  all  concerned  in 
or  familiar  with  the  seal  life,  or  who  were  led  to  investigate  it  before 
this  controversy  arose  in  188(i,  and  referred  to  a  letter  to  the  British 
Government  written  by  Lampson  &  Co.,  the  leading  house  in  the  fur 
trade  in  London. 

A  despatch  of  Admiral  Hotham  of  the  British  Navy  to  his  Govern- 
ment when  commanding  the  Pacific  Squadron. 

Eeports  of  the  Britisli  Columbia  Inspector  of  Fisheries  in  1886  and 
1888. 

Another  letter  from  Messrs.  Lampson  to  the  British  Government  in 
1888. 

Mr.  Bayard's  letter  to  the  American  minister  in  1888,  laid  before  the 
British  Government,  going  fully  into  the  facts  and  citing  evidence. 

A  Review  of  the  Fur-Seal  Fisheries  of  the  World,  by  Mr.  Clark. 

A  memorandum  from  the  Russian  minister  to  the  British  Govern- 
ment in  1888. 

A  report  of  the  Committee  on  Fisheries  to  the  United  States  House 
of  Representatives  after  an  exhaustive  investigation,  in  which  a  great 
amount  of  evidence  was  taken. 

A  report  of  the  Secretary  of  the  Treasury  of  the  United  States  in 
1889  made  to  Congress. 

A  letter  from  Sir  George  Baden-Powell,  afterwards  one  of  the  Brit- 
ish Commissioners,  written  in  1889,  published  in  the  London  Times. 

A  letter  from  Prof  F.  Damon,  the  eminent  English  naturalist,  pub- 
lished in  the  London  Times  of  December  3,  1889. 

And  other  documents  and  publications  to  the  same  effect. 

All  which  state  the  facts  in  regard  to  this  question  as  they  are 
claimed  by  the  United  States,  and  enlarge  upon  their  importance  and 
inevitable  consequences. 

And  Mr.  Phelps  pointed  out  that  until  the  creation  of  this  arbitra- 
tion these  facts  had  never  been  questioned  or  denied. 

{h)  The  testimony  of  British,  French,  and  American  dealers  in  and 
manufacturers  of  fur-seal  skins.  Of  these  there  were  examined  on 
the  part  of  the  United  States,  thirty-one.  Eight  British,  doing  busi- 
ness in  London ;  two  French,  trading  in  Paris ;  nineteen  American,  resi- 
dent in  Xew  York,  in  Albany,  and  in  San  Francisco.  Among  these 
are  the  oldest  and  largest  dealers  in  the  world,  and  through  their  hands 
pass  all  the  seal  skins  taken  from  the  Alaskan  herd,  and  from  that  on 
the  Commander  Islands.  In  the  trade  these  skins  are  divided  into 
three  classes:  "Alaskan,"  embracing  those  taken  on  the  Pribyloff 
Islands;  "  Russian,"  being  those  taken  on  the  Commander  Islands,  and 
"  iforthwestj"  which  are  those  taken  in  the  sea  by  what  is  known  as 
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"pelagic  sealing-.''  They  uniformly  testify  tliat  tlie  male  and  female 
skins  are  easily  distiuouisliable;  that  the  "  ^NTorthwest"  skins  are  in 
large  proportion  females,  and  command  consequently  a  lower  price. 
And  the  different  witnesses  state  this  proportion  all  the  Avay  from  sev- 
enty-five per  cent,  whi<;h  is  the  lowest,  to  ninety  per  cent.  Some  of 
them  without  giving  a  percentage  in  figures,  say  "  mostly  "  or  "  mainly '' 
or  "almost  exclusively''  females. 

Several  of  the  London  witnesses  have  been  reexamined  on  the  part 
of  Great  Britain,  but  do  not  modify  their  original  statement  on  this 
l)oint. 

Nor  is  any  other  dealer  or  manufacturer  of  seal  skins  produced  by 
Great  Britain  to  testify  to  the  contrary. 

(c)  The  evidence  derived  from  an  examination  of  all  tlie  sealing  ves- 
sels that  have  been  seized,  or  were  otherwise  in  a  situation  to  have 
their  cargoes  examined,  after  being  engaged  in  pelagic  sealing.  This 
evidence  relates  to  the  contents  of  twenty  different  vessels  examined 
at  different  times  and  places,  and  a  large  number  of  skins  taken  from 
other  seized  sealers,  not  named,  but  examined  at  the  Commander 
Islands  by  the  Eussian  authorities.  And  the  average  result  of  all 
these  examinations  was  that  the  slain  were  eighty-eight  per  cent 
females. 

(il)  The  testimony  of  hunters  and  seamen  actually  engaged  in  pelagic 
sealing. 

Of  these  witnesses  there  are  one  hundred  and  thirty-six  who  testify 
on  behalf  of  the  United  States,  made  up  as  follows: 

(Jf  masters  and  mates  of  vessels,  twenty-nine — five  British  and 
twenty-four  American ;  oflicers  of  the  United  States  Xavy  or  Keveuue 
]\Iarine,  four;  officers  resident  on  the  islands, two;  seamen  and  hunters 
able  to  write,  forty-eight — nine  Britisli  and  thirty-nine  American;  sea- 
men and  hunters  illiterate,  five  British  and  nine  American;  Indian 
hunters,  thirty-one.  These  witnesses  state  the  i)ro])ortion  of  females 
taken  in  pelagic  sealing  at  various  figures  from  seventy-live  to  ninety- 
five  per  cent.  Some  of  them  who  give  no  figures  say  "nearly  all," 
"mostly,"  "a  large  proportion,"  "the  great  nmjority,"  "principally" 
females,  or  use  other  words  of  similar  import. 

The  average  of  the  propoi'tion  given  by  all  the  evidence  of  the 
United  States  is:  Of  tlie  liritish  fur  dealers,  eighty-two  per  cent;  of 
the  American,  eighty-five  and  a  half  per  cent;  of  the  contents  of 
vessels  examined,  eighty-eight  per  cent;  of  the  sealers  and  officials, 
eighty  three  ])ei-  cent.  All  tlie  American  evidence  on  this  ])o\ut  was 
l)iint<'d  as  a  i)ait  of  Mie  original  ( 'asc,  of  the  l;nited  States,  and  was 
therefore  fully  open  to  reply  by  liritish  evidence. 

The  only  testimony  olfeied  on  the  subject  on  the  part  of  (ireat 
Britain  was  tlu;  testimony  of  men  engaged  in  the  hnsiiuiss  of  pelagic 
sealing,  brought  foiwanl  in  fhe  Counter  Case,  so  that  no  oi>portunity 
to  reply  to  it  was  atlorded  to  the  Cnited  States. 

The  witnesses  thus  |»r(»diieed  number  one  hiindiid  iiiid  twenty-two. 
Of  these  I'ourteeji  fully  supported  the  c(»nteiit  ion  of  the  Cnited  States, 
using  such  exi»res.sions  as  these  to  indicate  the  proportion  of  females  in 
the  i)elagic  catch:  "I''our  fifths,"  "two  thirds,"  "t  liree  lifths,"  "sixty- 
five  per  cent,"  "eighty  i»er  cetit,"  "(;hielly  fem;ile."  One  witness,  Capt. 
Lavender,  states  it  thus:  "  Overone  third  lemales;  nearest  the  islands, 
mostly  females." 

Twenty-two  other  witnesses,  including  five  cajitains  of  Canadian  ves- 
sels, state  the  percentage  of  ftMuales  as  "more  than  half,"  without  say- 
ing how  much  more,    They  were  not  pressed  to  be  more  specific  by  tUe 
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agents  of  Great  Britain,  tliough  the  examination  was  ex  parte,  and  it  is 
therefore  fair  to  presume  that  if  pressed  further  the  replies  would  not 
have  been  favorable  to  that  side.  Three  Indians  also  testify  in  the 
same  terms,  "more  than  half,"  and  were  not  enquired  of  more  specific- 
ally. Forty-five  other  witnesses  in  stating  the  proportion  say:  "Half," 
"about  half,"  "a  little  more  than  half" 

The  remaining  thirty-eight  witnesses  testify  that  tlie  large  propor- 
tion, or  the  larger  proportion,  of  the  pelagic  catch  consists  ot  male  seals.) 

[The  Tribunal  thereuijon  adjourned  till  Thursday  the  Gth  July  1893 
at  11.30  a.  m.] 


FIFTY-FIRST    DAY,  JULY  6™,  1893. 

]\rr.  Phelps. — Near  the  close  of  the  argument  yesterday,  Mr.  Presi- 
dent, you  put  to  me  a  question  in  respect  to  the  i)oint  I  was  discussing 
in  bringing  forward  tbe  evidence  to  show  the  very  great  percentage  of 
females  that  were  embraced  in  the  pelagic  catch, — whether  or  not  that 
might  be  attributed  to  the  fact  that  there  were  so  few,  comparatively, 
of  young  males;  in  other  words,  whether  this  great  preponderance  was 
a  preponderance  of  the  females  or  a  scarcity  of  the  males. 

I  propose  to  answer  that  question  this  morning  very  briefly,  and  I 
think  very  effectively  by  referring  to  certain  testimony  in  the  case, 
which  shows  tliat  this  great  ])reponderance  of  females  in  the  pelagic 
catcli  was  just  as  noticeable  years  ago  when  pelagic  sealing  first  began 
as  it  is  at  the  present  day  after  the  effects  of  it,  and  the  effects  of  any- 
thing else  in  the  management  of  the  Islands,  have  transpired.  In  the 
year  of  18(i8,  when  ])elagic  sealing  iirst  began,  Mr.  Fraser,  of  the  firm 
of  Lampson  and  Company  in  London,  in  his  dejiosition  which  is  in  the 
2nd  Volume  of  the  United  States  Ai^jiendix,  page  557,  from  which  this 
is  an  extract,  says: 

This  fact,  that  the  north  west  skins  are  so  larjicly  the  skins  of  females,  is  further 
evidenced  by  the  fact  that  in  many  of  the  early  sales  of  such  skins  they  are  clasai- 
fieil  in  Deponent's  books  as  the  skins  of  females. 

It  was  SO  noticeable  in  180S  and  afterwards,  according  to  his  deposi- 
tion, that  the  whole  catch  was  ])ut  down  in  the  book  as  femahvs.  iMr. 
Mclntyre.  the  s])ecial  Agent  of  the  (^nited  States,  whose  evidence  is 
])romiiieiitly  in  tlie  case  on  many  ])oiiits  in  his  Ollicial  liepoit  to  the 
(ioveniment  in  IHHU  and  which  will  be  found  in  the  United  States 
Counter  Case,  page  84,  uses  this  language  in  support  of  this  supposi- 
tion— 

Tliat  nearly  all  the  5,000  seals  annually  eaii;jht  on  the  Uritish  Colnmbian  coast 
are  jin-j^iiaiit  r<-riialcs  lal<<'ii  in  the  wati-i.s  alxiiit  the  1st  of  .hiiie,  while  apparently 
]>roeee(ling  norlhwaid  to  the  rribilof  Groui). 

Then  Cajitain  Hryant,  a  witness  on  whose  testimony  they  rely  <tn  the 
other  side  on  several  points,  as  we  rely  upon  it,  is  also  (pioted  in  the 
I'liited  States  Counter  Case;  at  page  84,  when  writing  of  tl»e  year  1870 
says: 

Formerly  in  >farih  and  April  the  iiafives  of  rii;,'it  Stinnd  took  lar:,'<>  numbers  of 
j>rej^nant  ffmales. 

In  August  188f),  Rear-Adiiiiral  (Inline.  Seymour  of  (he  ]'>ritish  Navy, 
addressing  the  Admiralty — this  will  be  found  in  the  Appendix  toCireat 
Britain's  Case,  vol.  3,  United  States,  No.  2,  18!)(),  i)age  1— says: 

The  IJritish  Coliunliian  si-al  Hrhooners  seized  [by]  United  States  IJeveiiue  rriiizer 
Corwiii,  J'.fdiriiiL;  Straits,  stawanl  70  miles  from  olV  tin-  latiil  [fin  the  exi-cntion  of] 
killin;;  female  seals,  and  nsin^  lire  arms  to  do  it,  winch  they  have  done  for  three 
years  without  iuterfereuco,  altliough  iu  company  with  C'orwiu. 

22a 
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The  same  year  Mr.  Mowat,  the  Inspector  of  the  Fisheries  of  Canada, 
British  Columbia — and  tliis  is  taken  from  tlie  3rd  volume  of  the  Appen- 
dix to  the  British  Case,  page  173, — reports: 

There  were  killed  this  year  so  far  from  40,000  to  50, 000  fur-seals  which  have  been 
taken  by  schooners  from  San  Francisco  and  Victoria.  The  greater  number  were 
killed  in  Behring  Sea,  and  were  nearly  all  cows  or  female  seals. 

In  1892,  Captain  Shepard  of  the  United  States  Revenue  Marine — 
and  this  is  taken  from  the  2nd  volume  of  the  United  States  Appendix, 
page  189 — says  in  his  dei^ositious : 

I  examined  skins  from  the  sealing  vessels  seized  in  1887  and  1889,  over  12,000  skins, 
and  of  these  at  least  two  thirds  or  three-fourths  were  the  skins  of  females. 

This  is  selected  evidence  out  of  much  moreto  tke  same  efi'ect.  It 
comes  from  men  of  the  highest  standing  and  position,  in  the  majority  of 
cases  British,  and  in  the  majority  of  cases  official ;  and  if  this  is  true,  it 
becomes  apparent  that  the  proportion  of  females  taken  in  the  pelagic 
catch  in  these  years  before  any  of  the  causes  that  are  suggested  by  my 
learned  friends  for  the  diminution  in  the  number  of  males  had  at  all 
taken  effect.  These  observations  are  in  reply  to  your  very  pertinent 
and  proper  question  which  I  was  very  glad  to  have  put.  They  form 
my  reply,  and  when  I  come  to  deal  with  that  part  of  the  case,  we  shall 
utterly  and  completely  refute  uiion  the  evidence  in  the  Case  the  sug- 
gestion that  any  such  consequence  came  from  any  mismanagement  of 
the  Islands.  We  shall  show  to  begin  with  that  it  depends  on  nothing 
that  is  reliable,  and  shall  show,  in  the  next  place  that  it  is  over-whelm- 
ingly  contradicted  by  the  evidence. 

But  still  dealing  for  a  moment  longer  with  the  President's  enquiry, 
the  pelagic  sealing  near  the  Eussian  Islands  is  a  new  business.  The 
Islands  never  have  been  harrassed  by  pelagic  sealing  before.  How 
new  it  is  will  be  apijarent  at  a  future  stage  of  this  case,  when  we  come 
to  consider  how  much  the  Eussians  have  made  out  of  the  zone  they 
have  exacted  from  Great  Britain  where  the  seals  are  taken  now.  I 
only  say  now  that  this  was  sealing  where  no  pretence  had  ever  arisen 
of  a  scarcity  of  males,  or  of  any  cause  which  could  produce  a  scarcity 
of  males,  and  yet,  on  these  vessels,  the  average  of  females  taken  in 
the  pelagic  catch  by  these  schooners  comes  fully  up  to  this. 

The  President. — Is  there  not  an  explanation  to  be  made  as  to  sea- 
sons and  places  of  the  catches  in  connexion  with  the  sexes? 

Mr.  Phelps. — No,  I  shall  show  you,  when  we  come  to  Eegulations, 
where  the  seals  are  taken. 

The  President. — But  we  are  told  that  the  females  went  in  a  herd 
together  separate  from  the  bulls  and  even  from  the  young  ones,  and 
passed  through  certain  places  at  certain  seasons,  and  consequently 
were  not  at  other  jilaces  in  the  same  seasons  or  not  at  those  places  at 
other  seasons. 

Mr.  Phelps. — For  this  reason,  if  we  confined  our  evidence  to  par- 
ticular times  or  particular  ships,  it  would  be  open  to  the  inference  that 
possibly  those  ships  were  to  some  extent  exceptional.  Our  evidence 
goes  to  the  entire  pelagic  sealing — all  that  takes  place  at  any  period 
when  the  weather  allows,  and  goes  to  show  that  the  percentage  of  female 
seals  principally  pregnant,  while  the  herd  are  on  their  way  to  the  Island, 
is  the  same  percentage  of  nursing  females  after  they  get  to  Behring  Sea. 
The  evidence  covers  the  wliole  business,  every  month  in  the  year  in 
which  it  takes  place;  it  covers  all  vessels  engaged  in  it,  as  far  as  we 
can  reach  them,  and  all  places  in  which  seals  are  taken  in  the  sea  in  the 
whole  year. 
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I  cannot  stop  to  criticise  tlie  Britisli  evidence  particulaiy,  or  to  go 
tliroujih  the  evidence  of  each  of  these  witnesses  to  show  the  explana- 
tion tliat  might  be  found  in  the  testimony  consistent  with  truth.  They 
are  sealers,  of  course,  swearing  on  behalf  of  their  own  craft.  Their 
testimony  is  necessarily  ex  imrte,  as  all  the  evidence  is.  It  is  taken  in 
such  a  way  that  we  cannot  reply  to  it,  or  explain  it  in  any  way.  But 
let  it  stand  without  any  criticism  at  all  as  the  testimony  of  38  hunters 
and  sealers  who  come  here  and  tell  you  the  greater  proportion  of  pelagic 
sealing  is  males,  if  tliat  is  the  real  purport  of  their  evidence, — it  will  be 
seen  in  many  cases  they  are  referring  to  particular  voyages  and  par- 
ticular shipsj — these  38  'men  constitute  all  the  evidence  there  is  in  this 
case,  giving  them  their  ntmost  elfect,  as  against  the  mass  of  evidence 
from  all  sources  that  we  have  brought  to  bear,  from  these  nnmerons 
British  witnesses  Avho  swear  the  other  way,  the  British  subjects 
examined  by  us  who  swear  the  other  way,  and  the  array  of  officers, 
officials,  hunters  and  seamen,  four  times  as  many,  in  addition  to  the  con.- 
clusive  evidence  of  the  furrieis,  and  the  equally  conclusive  evidence 
afforded  by  the  vessels  that  were  searched. 

Here  is  a  question  of  fact  that  must  be  decided  upon  the  evidence. 
There  is  no  other  way  to  decide  it.  Members  of  the  Tribunal  know 
nothing  about  it  except  what  they  derive  from  the  evidence.  I  have 
fairly  laid  before  you,  for  I  have  liad  my  own  calculations  carefully 
revised,  and  1  speak  with  eonlidence  about  their  accuracy,  the  result 
of  the  evidence  on  this  ])oiut.  To  tind  against  the  contention  of  the 
United  States,  you  nuist  take  this  scattered  array  of  witnesses  1  have 
alluded  to,  and  which  is  open  to  all  sorts  of  criticism,  if  I  had  time  to 
make  it,  as  showing  to  what  period  and  occasion  their  evidence  alludes, 
and  balance  that  against  the  whole  mass  of  the  testimony. 

One  remark  more.  The  least  retlection  will  show  that  our  calculation 
must  be  true.  They  are  killing  seals  at  sea,  where  they  cannot  dis- 
criminate and  do  not  attempt  to.  In  the  normal  condition  of  the  herd 
there  would  be  at  least  as  many  females  as  males,  as  I  remarked  yester- 
day, i)i-obably  more.  Ever  since  18 17,  when  the  system  of  discriminat- 
ing killing  was  introduced  by  Russia  on  these  islands,  they  have  been 
making  tliis  considerable  draft  of  young  males  on  the  islands.  AVhat 
must  then  be  the  greater  ])roportion  of  seals  in  tlie  sea  in  these  later 
years  after  all  that  peiiod.  We  have  sonie  tables  tliat,  in  another  con- 
nection, where  they  more  i)roperly  l)elong,  I  shall  lay  before  you,  iu 
which  we  have  made,  the  general  oltservation  that  I  lia\(\just  made  the 
basis  of  an  actual  calcuhition.     I  dismiss  that  sul)jeet  for  the  i)resent. 

Now  to  come  to  another  point  which  I  ])ro])ose  to  treat  iu  the  same 
way  and  to  get  f)ver  as  rapidly  as  jjossible.  1  ha\e  spitken  ol'  the  ])ro- 
]>ortion  of  females.  Now  what  propoitioii  of  the  leiiiales  in  the  Spring 
catch,  in  the  I'acitic  (Jccari  catcli — not  now  icfening  to  I'.ehring  Sea — 
what  ]irop<»iti()ii  of  theni  are  actually  pregnant  when  they  are  taken. 

This  is  not  a  very  im|»ortant  (piestion  for  this  reason.  The  destruc- 
tion f)f  a  female  iitfects  the  herd  not  so  much  by  the  young  she  is  about 
to  ]»ro(liu-e  that  year — that  can  only  l)e  one — it  is  the  I'nture  i>rodu<tion 
of  the  animal  going  on  in  a  geometrical  piogression  that  is  so  destruc- 
tive. It  is  of  no  consequence  to  say  that  tluHemale  that  was  killed  this 
year  was  not  ])regnant.  What  if  she  was  not?  Is  she  not  going  to  be; 
pregnant  in  all  the  successive  years  of  her  available  life  herealter. 

Mr,  .Justice  Haklan. — And  that  is  increased  if  the  puj)  that  is  killed 
is  a  female  also. 

Mr.  PiiEr>i'S. — Yes,  I  have  nnide  tiiat  the  subject  of  cah-ulation.  I 
have  said  that  it  is  a  (juestion  of  geometrical  progression;  if  a  female 
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is  killod  wlio  would  have  bad  8  or  10  pups,  or  whatever  the  number  may 
be,  according  to  lier  age,  half  of  those  Avould  be  females,  and  of  that 
half  that  are  females  the  same  ratio  of  progression  would  go  on  if 
they  survived  to  become  productive  themselves.  As  1  suggest,  it  is  a 
great  deal  worse  for  the  herd,  not  speaking  of  humanity,  to  kill  a  young 
female  that  is  not  pregnant  than  it  is  to  kill  an  old  female  that  is  actu- 
ally pregnant.  They  destroy  more  young  ones  in  one  case  than  in  the 
other.  It  is  only  the  inhumanity  that  distinguishes  it.  They  may  kill 
a  pregnant  female  that  never  would  have  another  jiup,  or  more  than 
one  or  two,  or  they  may  kill  a  young  female  with  her  whole  life  before 
her,  that  would  have  10, 12,  or  14.  But  still  this  point  is  made,  and  I 
do  not  mean  to  pass  over  any  issue  of  fact  that  has  been  made,  because 
one  thing  I  claim  to  be  perfectly  clear,  whatever  the  decision  of  the 
Tribunal  may  be  in  respect  of  this  case  in  any  of  its  points  or  in  any 
of  its  results,  that  there  is  not  an  allegation  of  fact  which  the  Govern- 
ment of  the  United  States  have  put  forward  in  their  case — not  one — 
that  is  not  perfectly  demonstrated  to  be  true  by  the  evidence. 

Now,  on  the  subject  of  i)regnant  females,  it  is  conceded  that  the  period 
of  gestation  is  11  to  12  months,  undoubtedly  12  lunar  months;  because 
that  is  the  analogy  with  other  such  animals.  The  witnesses  speak 
of  it  as  being  11  to  12  months;  and  I  suppose  that  it  is;  and  also  that 
the  young  are  all  born  in  June.  The  testimony  agrees  about  that  with 
a  very  few  exceptions, — some  witnesses  say  in  the  very  early  July;  they 
are  born  at  the  latest  in  June  and  the  early  July.  There  is  no  proof 
of  any  young  coming  into  the  world  on  these  Islands,  and  certainly  not 
anywhere  else  later  than  that.  I  am  reminded  that  is  the  British  Com- 
missioners' figure, — from  the  15th  of  June  to  the  15th  of  July,  but,  really, 
there  is  no  divergence  of  testimony  on  that  subject. 

Then,  all  the  pregnant  I'emales  that  are  in  the  herd  are  necessarily 
on  their  way,  through  the  sea;  and  they  are  exposed,  how  much 
exposed  we  shall  point  out.  Of  course,  without  any  evidence  you 
would  see  that  there  must  be  a  large  number  pregnant.  Of  course  also, 
the  proper  proportion  of  the  females  who  are  2  years  of  age  only,  or 
yearlings,  and  are  not  pregnant,  as  they  do  not  produce  young  until  the 
third  year, — in  the  loose  statements  that  some  witnesses  have  made 
about  barren  females,  are  included;  but  the  evidence  on  this  subject  is 
this;  and  from  general  considerations  we  show,  before  you  look  at  the 
evidence,  what  the  evidence  must  bo  if  it  is  true.  The  United  States 
have  examined  Eevenue  Officers,  sea  cai)tains  and  fur-dealers,  and  I 
mean  by  tbat  fur-dealers  who  are  there  and  know  the  facts  personally. 
This  does  not  come  from  the  examination  of  the  London  fiir-dealers, 
but  from  fur  dealers  on  the  Pacific  Coast  who  know  the  business. 
A.side  from  that,  we  have  examined  7  Captains,  Captain  Cantwell, 
Captain  Shephard,  Captain  Scammon,  Captain  Douglass,  Captain 
Hays,  Liebs,  the  fur-dealer,  and  a  Missionary  of  the  name  of  Duncan. 
These  witnesses  say  "75  percent;"  "95  per  cent;"  "a  majjority  of  all;" 
"nearly  all  of  catch;"  95  per  cent  of  all;"  "nearly  all  of  catch;" 
"nearly  all  of  catch;"  are  pregnant  females.  We  have  examined  of 
Sealing  Captains,  Mates  and  Owners,  following  the  same  qualifijcation, 
and  putting  those  by  themselves  who  can  write  as  somewhat  superior 
to  the  common  men,  25;  4  of  these  are  British  subjects  and  21  Amer- 
ican. The  testimony  of  these  25  men  is  this;  "the  greater  number;" 
"90  percent:"  "99  percent;"  "75  per  cent  of  all;"  "the  majority;" 
"most;"  "all;"  "S5  per  cent;"  "nearly  all  of  catch;"  "75  to  SO  of  all:" 
"all  of  catch;"  "four-fifths  of  the  cows;"  "nearly  all;"  "mostly  all,"— 
a  repetition  of  those  words  or  of  exactly  the  same  significance,  stating 
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it  from  tlie  lowest  "75"  up  to  several  vritnesses  who  say  "all,"  wliicli 
is  probably  rather  a  strong,  though  perhaps  natural  statement  of  wit- 
nesses who  do  not  attempt  to  be  particularly  critical. 

Then  we  have  examined  hunters  and  seamen,  not  officers  of  vessels, 
62:21  of  them  are  British  subjects,  and  41  American  subjects,  and  the 
language  of  those  witnesses  is  J  ust  the  same.  It  would  be  a  repetition  for 
me  to  read  down  these  two  or  three  columns.  The  lowest  that  is  stated, 
I  believe — I  think  some  few  of  these  witnesses  say — is  60  per  cent. 
They  are  very  few.  Most  of  them  use  these  expressions  that  I  have 
read:  "JMost";  "a  large  majority":  "mostly  all";  "two-thirds"; 
"nearly  all";  "almost  exclusively";  "most  of  the  females";  "the 
majority  ";  and  to  the  same  effect.  I  think  there  is  not  a  witness,  except 
two  or  three  that  speak  of  75  per  cent,  who  falls  short  of  that.  That, 
you  see,  shows  how  it  came  to  pass  that  Mr.  Lampson  in  keeping  his 
books  classitied  these  as  female  skins,  because  the  excei^tions  were  too 
small  to  take  account  of.  Then  we  have  examined  Indian  hunters  and 
Indians,  but  not  the  less  truthful  on  that  account.  They  have  not 
acquired  yet  all  the  virtues  of  civilization,  and  their  testimony  is  to  the 
same  effect.  There  are  of  these  witnesses  74,  and  I  have  given  here 
the  uan)es  and  pages  on  which  their  testimony  is  found,  and  the  point 
or  substance  of  their  testimony.  It  is  an  exact  rei)etition  of  what  I 
have  already  said.  There  are  a  few  of  these  witnesses  that  say  "about 
a  half",  and  they  do  not  go  as  far  as  the  others.  "About  a  half" ;  "  fully 
a  half";  "  one  half".  There  are  a  small  number  who  say  that,  and  the 
great  majority  use  the  stronger  language  that  I  have  given.  I  find  a 
more  specific  recapitulation  than  that.  28  of  these  witnesses  say  "one 
half";  "  about  a  half";  "  nearly  a  half";  "  a  little  over  a  half".  Two 
say  "less  than  half";  and  one  of  them  says  "a  third";  and  one  says 
"three  out  of  ten";  which,  of  course,  would  be  less  than  a  third.  All 
the  otliers  say  what  they  do  say  in  the  language  I  have  referred  to. 
■  Now  what  is  the  British  evideiu'C  on  this  ))()int?  They  have  exam- 
ined apparently  a  large  body  of  men — I  should  say  really  a  large  body 
of  men.  There  are  25  of  their  witnesses  wlio  sustain  the  United  States 
Case,  who  use  the  same  language  that  our  v.itnessesdo; — "the  greater 
number",  "most  of  the  females",  "  abcmt  two-thirds",  "most  of  the 
females",  "three  out  of  five",  "about  two  thirds",  "females  for  the 
most  i)art ",  "  cows  for  the  most  part".  Then  one  says:  "75  per  cent", 
"four  out  of  six",  "two  out  of  three".  One  says  he  did  not  get  any 
this  year  that  had  no  jtups.  "I  do  not  remember  having  got  an  old 
cow  that  had  no  milk:  one  hunter  says,  I  nevei*  saw  an  ohl  cow  ah)ng 
coast  without  ])Uj)s",  and  so  on.  I  do  not  lead  it  all.  There  are  thus 
25  Jiritish  witnesses  that  cannot  l)e  distinguished  in  their  testimony 
from  ours.  Then  tliere  is  anolhcr  chiss  of  11  of  their  witnesses  who 
are  called  to  contradict  our  evidence,  and  they  do  not  contradict  it. 
They  do  not  sjx'eilically  sustain  it,  but  they  do  not  contradict  it. 
They  say,  the  ])roi>(ntion  of  pregnant  females  is  "about  lialf",  "  Cully 
half",  "or  not  more  than  hall".  Tiieieare  three  more  wlio  use  these 
expressions — "  many  of  thec«»wH",  "a  good  many'",  "([uile  a  number". 
Then  here  aic  six  witnesses  in  all  of  this  array  of  evidence  on  the 
British  si(b'  wlio  testily  afhrmatively,  that  the  nninbei-  and  |)roi)ortion 
of  juegnant  cows  in  this  catch  was  small — and  they  say  "about  25  jier 
cent",  "  about  a  (jnarter",  "  in  a  tolal  catch  of  1  111  oidy  ."'O",  in  a  catch 
of  202  only  (;5",  These  refer  t(»  jiarlicniar  catches.  ''  Half  I  got  this 
year  females,  mostly  young  cows,  only  four  or  five".  Then  another 
witness  says,  "out  of  .'500  not  more  than  100".  That  was  in  one  catch. 
Then  one  witness — an  Indian,  I  judge,  says  "  lota  of  them  are  old  cows 
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without  pups".  Tlien  there  are  two  otliers  who  clecliue  to  express  an 
o})inion.  One  of  tbem,  a  witness  named  Shatter,  says,  he  cannot  say 
what  proportion,  aiul  I  find  one  added  at  the  bottom  to  those  25  I  gave 
befoie  on  the  Britisli  side  who  support  the  American  Case.  There  you 
see  wliere  this  evidence  comes  out.  There  is  another  chiss  of  witnesses 
however,  it  is  only  riglit  to  say,  in  attempting  to  deal  with  the  wholt 
of  this  evidence,  in  which  this  is  put  in  another  way,  not  how  many, 
not  what  proportion  of  the  cows  are  pregnant,  but  what  proportion  of 
barren  females  are  found  in  the  catch.  As  I  have  explained,  that 
means  all  who  are  not  in  a  condition  of  pregnancy,  who  are  not  gravid. 

Of  these  British  witnesses,  8  testify  to  finding  very  few  barren 
females;  they  say,  "2  out  of  90";  "not  noticeable";  "not  any";  "not 
seen  any";  have  only  seen  few";  "they  are  generally  two  years  old, 
and  travel  with  young  seals";  and  one  witness  gives  the  explanation 
that  he  has  seen  a  few  older  females  that  were  barren, — "got  a  few 
barren  females  this  year";  "2  out  of  90  seals";  "a  few  barren  females": 
and  another  witness  says,  "We  cannot  tell  in  the  sea  whether  the  cow 
is  barren  or  not";  and  another  "  we  always  find  a  few  barren  females". 

Then  there  are  10  Avho  testify  to  finding  a  great  many  barren  females. 
Ten  of  these  sealers  testify  strongly  the  other  way.  In  64  seals  "  20  or 
25".  Another  says,  "  quite  a  number".  "  By  barren  females,  I  mean 
one  that  has  no  young".  Then  by  another  witness,  "a  good  many 
barren  females  this  year";  "a  great  many";  "ahnost  half  barren;  the 
other  half  cows  and  pups".  Then,  "Less  than  half,  about  a  quarter". 
That  is  the  evidence  on  this  subject. 

I  next  enquire  what  proportion  of  the  females  taken  in  Behring  Sea 
are  nursing  mothers,  who  have  young  upon  the  islands. 

(Upon  this  point  Mr.  Phelps  reviewed  all  the  evidence  upon  both 
sides.  He  pointed  out  that  on  the  part  of  the  United  States  had  been 
examined  four  officers  and  Government  otficials,  eight  captains,  owners, 
and  mates  of  vessels  engaged  in  the  sealing  business,  thirty-six  hunt- 
ers and  seamen,  white  men,  and  nine  Indian  hunters  engaged  in  the 
same  i^ursuit,  fifty-nine  witnesses  in  all.  That  the  statement  of  those 
among  this  number  who  attempted  to  give  a  numerical  proportion  of 
nursing  females  killed,  fixed  it  variously  at  from  seventy-five  to  eighty 
per  cent  of  the  whole  Behring  Sea  catch.  That  the  other  witnesses 
testified  the  nursing  females  formed  "  the  large  proportion,"  "  nearly 
all,"  "the  greater  part"  of  the  catch,  and  other  equivalent  expressions, 
except  that  three  of  them  gave  no  opinion  upon  this  point,  but  only 
stated  the  distances  from  the  islands  at  which  nursing  seals  were  found. 

He  showed  that  the  British  Commissioners  in  their  report  stated  that 
no  nursing  females  were  killed  in  the  early  part  of  the  season,  and  but 
few  later  in  the  summer,  but  remarked  that  in  this,  as  in  every  other 
disputed  fact  in  the  case,  without  exception,  tlie  statement  of  the  British 
Commissioners  was  overwhelmingly  refuted  by  the  evidence. 

He  pointed  out  that  upon  this  question  there  had  been  examined  on 
the  part  of  Great  Britain  twelve  captains  of  vessels,  twenty-three  hunt- 
ers and  sealers,  and  ten  Indian  hunters — forty-five  witnesses  in  all; 
that  of  these  nineteen  sustained  the  American  contention  that  the 
greater  part  of  the  Behring  Sea  catch  were  nursing  females,  using  the 
same  language,  as  to  the  proportion,  employed  by  the  witnesses  on  the 
American  side;  that  fourteen  of  the  others  did  not  contradict  the  Amer- 
ican witnesses,  expressing  no  ojunion  upon  the  point  and  not  being 
pressed  to  express  any,  altliough  their  means  of  knowledge  were  ample; 
and  only  eleven  witnesses  supi)orted  the  British  contention,  stating  that 
the  nursing  mothers  killed  in  the  Behring  Sea  were  "few,"  "very  few," 


ORAL    ARGUMENT    OF    HON.  EDWARD    J.  PHELPS.  235 

or  "noue."  So  that  irrespective  of  the  American  evidence,  the  great 
weight  of  the  British  testimony  went  to  establish  the  fact  claimed  by 
the  United  States  to  be  true  and  stated  by  the  American  Commis- 
sioners. 

He  farther  remarked  that  from  the  nature  of  the  case,  upon  the  undis- 
puted account  of  the  habits  of  the  seals,  it  could  not  be  otherwise  than 
that  the  greater  part  of  the  seals  taken  in  the  Behriug  Sea  must  be 
nursing  mothers,  since,  at  the  time  when  the  catch  in  that  sea  was  in 
progress,  very  few  other  seals  left  the  islands,  and  the  mothers  of  the 
pups  just  born  were  compelled  to  go  out  and  did  go  out,  sometimes  to 
long  distances,  for  sustenance.) 

Mr.  Phelps  proceeded:  I  pass  on  to  another  subject,  the  effect  on 
the  young  on  the  Islands  of  the  death  of  these  nursing  mothers.  We 
have  had  the  extraordinary  suggestion  made  that  the  young  may  be 
left  without  nourishment,  and  are  going  to  live  somehow  or  other,  and 
that  the  destruction  of  the  mothers  does  not  make  any  difterence. — Per- 
haps some  other  mother  will  nurse  them — that  is  one  theory.  Another 
is,  that  they  do  not  need  any  nursing — that  they  come  down  to  the 
shore  and  forage  on  the  sea-wrack,  and  so  forth.  ]iut  what  is  the  evi- 
dence? In  the  first  place,  the  evidence  on  that  subject  of  the  great 
number  of  dead  pui)s  that  are  found  on  the  rookeries  is  not  denied  and 
cannot  be  denied.  I  need  not  refer  you  again  to  it,  because  that  is  not 
in  dispute;  but  other  reasons  are  given  or  attempted  to  be  given  for 
the  mortality. 

It  is  said  by  my  learned  friends  that  there  were  no  dead  pups  seen 
on  the  rookery  in  any  great  numbers  u])  to  1891,  and  they  saj^  if  pelagic 
sealing  was  destroying  the  nursing  females  in  the  juevious  years,  how 
comes  it  to  |)ass  that  young  were  not  found  dead  on  the  rookery  till 
1801 !  Then  they  say  the  mortality  in  18*>1  was  (;onlined  to  St.  I'aul's 
Island,  one  of  the  Pribih)ffs,  and  did  not  extend  to  the  other;  and  to  two 
rookeries  on  that  Island.  Then  they  say  that  the  mortality  appeared 
again  in  IH'J'2  ni)on  the  same  rookeries,  although,  under  the  ^lodns 
vircniU,  there  was  no  sealing  in  JU'hring  Sea  to  destroy  the  nursing- 
mothers;  and  tliey  say  that  no  unusual  number  of  dead  pups  was  seen 
on  the  ("ommaiider. Islands  in  180l*,  notwitlistanding  that  i)elagic  seal- 
ing had  begun  there. 

Now,  all  tliesc  ])ropositions,  if  true,  would  constitute  a  comph^te  and 
conclusive  answer  to  tiie  charge  that  the  ]>ui)s  starved  to  death  by  the 
destrnetion  (»f  their  mothers  during  the  suekling  ])eriod.  In  what 
extraordinaiy  manner  Providence  provided  for  tlieir  surviving  would 
still  l)e  left  a  matter  of  astonishment;  but  it  would  <lispose  of  the  fact 
that  death  was  owing  to  the  destruction  of  mothers. 

The,  ditlicnity  with  those  propositions  is  that  there  is  not  one  of  them 
that  is  true.  'I'hey  are  assumptictns  not  supported  by  evidenc<',  and  aic, 
utterly  disprovf'd. 

In  the  first  place,  as  to  the  prttjiosit  ion  tliiit  tiiei'c  were,  no  dead  pups 
l)ri(»r  to  IS'H  s<'en  on  the  rookery  in  any  gre;il  iiiinilMis.  'I'hat  is  their 
|)ro]>osif ion — there  is  no  evidence,  to  slntw  it. 

I  will  call  ;ittention  to  the  testimony  on  this  subject  as  rapidly  as  I 
can;  not  all  of  it^there  is  ;i  gicatdeal  more.  It  will  be  found  ix-lwccn 
j)ages  KKi  ;ind  ISI  of  the  .\|ipendi.\  tf»  the  .Anu-rican  ArgunuMit — tjie, 
Collated  'I'estiniony.  The  full  depositions  are  in  all  cases  relerred  to  in 
the  niaigin.  so  that  by  turning  to  the  2nd  I'nited  States  Ai>pendix — 
another  book — you  see  the  whole  of  the  statements.  There  is  a  great 
deal  more  testimony  as  I  say  between  the  pages  I  have  mentioned. 
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Mr.  Clark,  who  was  four  years  on  St.  George,  from  1884  to  1889,  says: 

Dead  "pup''  seals,  wliicli  seeia  to  have  starved  to  death,  grew  very  numerous  on 
the  rookeries  these  latter  years;  and  I  noticed  when  driving  the  bachelor  seals  for 
killing,  as  we  started  them  up  from  the  beach,  that  many  small  "pups",  half  starved, 
apparently  motherless,  had  wandered  away  from  the  breeding  grounds  and  became 
mixed  with  the  killable  seals.  The  natives  called  my  attention  to  these  waifs,  say- 
ing that  it  did  not  use  to  be  so,  and  that  the  mothers  were  dead,  otherwise  they 
woul'.l  be  ujion  the  breeding  grounds. 

Mr.  Hausson,  a  sealer,  was  five  years  on  St.  Paul  islatid — from  1886 
to  1891:  I  do  not  stop  to  give  the  page  of  these  particular  ones, — it  is 
all  between  the  pages  I  have  given,  and  I  must  save  all  the  time  I  can. 
Mr.  Hansson  says: 

There  were  a  good  many  dead  pups  on  the  rookeries  every  year  I  was  on  the  island, 
and  they  seemed  to  grow  more  numerous  from  year  to  year.'  There  may  not  in  fact, 
have  been  more  of  them  because  rookeries  were  all  the  time  growing"  smaller,  and 
the  dead  pups  in  the  latter  years  were  more  numerous  in  proportion  to  the  live  ones. 

Mr.  Mclntyre,  whose  name  has  become  quite  familiar  to  you,  was  on 
tlie  Islands  from  1870  to  1882,  and  from  188(3  to  1889.     He  says: 

The  seals  were  apparently  subject  to  no  diseases;  the  pups  were  always  fat  and 
healthy,  and  dead  ones  Aery  rarely  seen  on  or  about  the  rookeries  prior  to  1884. 
Upon  my  return  to  the  islands,  in  1886,  I  was  told  by  my  assistants  and  the  natives 
that  a  very  large  number  of  pups  had  perished  the  preceding  season,  a  part  of  them 
dying  upon  the  islands,  and  others  being  washed  ashore  all  seeming  to  have  starved 
to  death;  the  same  thing  occurred  in  1886,  and  in  each  of  the  following  years,  to 
and  including  1889.  Even  before  I  left  the  islands  in  August  1886,  1887  and  1888,  I 
saw  hundreds  of  half  starved,  bleating  emaciated  pups,  wandering  aimlessly  about 
in  search  of  their  dams,  and  presenting  a  most  pitiable  appearance. 

Mr.  Morgan,  who  was  13  years  on  St.  George  as  the  Agent  of  the 
lessees  from  1874  to  1887,  says: 

But  facts  came  under  my  observation  that  soon  led  me  to  what  I  believe  to  be  the 
true  cause  of  destruction. 

For  instance,  during  the  period  of  my  residence  ou  St.  George  Island  down  to  the 
period  of  1884,  there  were  always  a  uuuiber  of  dead  pups,  the  number  of  which  I 
cannot  give  exactly,  as  it  varied  from  year  to  year,  and  was  dependent  upon  acci- 
dents or  the  destructiveness  of  storms.  Young  seals  do  not  know  how  to  swim  from 
birth,  nor  do  they  learn  how  for  six  weeks  or  two  mouths  after  birth,  and  therefore 
are  at  the  mercy  of  the  waves  during  stormy  weather.  But  from  the  year  1884  down 
to  the  period  when  I  left  St.  George  Island  (1887)  there  was  a  marked  increase  in 
the  number  of  dead  pup  seals,  amounting  perhaps  to  a  trebliiig  of  the  number 
observed  in  former  years,  so  that  I  would  estimate  the  number  of  dead  pups  in  the 
year  1887  at  about  live  or  seven  thousand  as  a  maximum.  I  also  noticed  during  my 
last  two  or  three  years  among  the  number  of  dead  pups  an  increase  of  at  least  70 
per  cent,  of  those  which  were  emaciated  and  poor,  antl  in  my  judgment  they  died 
from  want  of  nourishment,  their  mothers  having  been  killed  wliile  away  from  the 
island  feeding,  because  it  is  a  fact  that  jiups  drowned  or  killed  by  accidents  were 
almost  invariably  fat. 

Mr.  Loud,  Government  Agent  from  1885  to  1889,  states  the  same 
tiling.    He  says: 

I  am  unable  to  make  a  statement  as  to  the  number  of  dead  pups  on  the  rookeries 
in  that  year, 

That  is  1885: 

but  in  1886  I  saw  a  large,  number  of  dead  pups  lying  about.  These  pups  were 
very  much  emaciated  and  evidently  had  been  starved  to  death.  .  .  In  1887  the 
number  of  dead  pups  was  much  larger  than  in  1886.  In  1888  there  was  a  less  number 
than  in  1887  or  in  1889,  owing,  as  1  believe,  to  a  decrease  of  seals  killed  iu  Behring 
Sea  that  year,  but  in  1889  the  increase  again  showed  itself.  I  believe  the  number  of 
dead  pups  increased  in  about  the  same  ratio  as  the  number  of  seals  taken  in  Behring 
Sea  by  pelagic  sealers. 

Mr.  Gofif,  who  was  Treasury  Agent  from  1889  to  1890,  testifies  in  this 
manner : 
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Another  fact  I  have  gained  from  reliable  sources  is  that  the  great  majority  of  the 
seals  taken  iu  the  open  sea  are  pregnant  females  or  females  in  milk.  It  is  an  unques- 
tionable fact  tliat  the  killing  of  these  females  destroys  the  pups  they  are  carrying  or 
nursing.  The  result  is  that  this  destructiou  of  pups  takes  about  equally  from  the 
male  and  female  increase  of  the  herd,  and  when  so  many  male  pu])8  are  killed  in 
this  manner,  besides  the  100,0(X)  taken  on  the  islands,  it  necessarily  aflects  the 
number  of  killable  seals.  In  1889  this  drain  upou  male  life  showed  itself  on  the 
islands,  and  this  in  my  opinion  accounts  for  the  necessity  of  the  lessees  taking  so 
many  young  seals  that  year  to  till  out  their  quota. 

Mr.  Palmer  i.s  a  witness  introduced  by  the  British  Governnieiit.  He 
went  with  Mr.  Loud.  He  is  an  ornithologist — a  man  employed  iu  the 
Smithsonian  Institute  to  stuff  birds.     He  says: 

The  greater  number  of  the  seals  captured  in  the  waters  of  Behring  Sea  are  females 
which  are  on  their  way  to  or  have  left  their  young  on  the  rookeries  while  they  are 
seeking  food.  As  it  is  a  well-known  fact  that  a  mother  seal  will  only  suckle  its  own 
young,  and  that  the  youug  seal  is  unable  until  it  is  several  months  old  to  procure 
its  own  food,  it  necessarily  obtains  that  the  death  of  the  pup  follows  that  of  its 
mother  iu  a  short  time.  The  numbers  of  dead  i)ups  about  the  shores  of  St.  Paul's 
began  to  attract  my  attention  about  the  middle  of  July  last  year. 

That  was  1890 : 

Ou  Aug.  2  I  stood  ou  Zoltoi  Beach  and  counted  17  dead  pups  within  ten  feet  of 
me,  and  a  Hue  of  them  stretched  the  whole  leiiyth  of  the  beach.  Many  of  them  starve 
to  death  on  the  rookeries,  but  by  far  the  greater  number  siuk  iu  the  deep  water 
along  the  margin  of  the  rookeries. 

Xow  in  1888 — (T  have  nearly  done  with  this  but  I  want  to  be  done 
with  it  eflectually) — an  examination,  as  you  have  learned  was  made  by 
a  Conp-essional  Committee  at  Washin^tou,  and  the  ltei)ort  has  been 
put  into  this  case;  and  from  tlie  testimony  there  given  before  that 
Committee — (not  for  the  purj^oses  of  this  case) — we  extract  two  or  three 
witnesses. 

D"^  Mclntyre,  whose  testimony  I  have  read  before  in  this  case,  said: 

And  I  would  say  further  that  if  cows  are  killed  late  iu  the  season,  say  in  August 
after  the  pups  are  born,  tlie  latter  are  left  ui)ou  the  islands  deprived  of  the  mother's 
care,  and  of  course  j)erish.  The  effect  is  the  same  whether  the  cows  are  killed 
before  or  after  the  pups  are  dropped.     The  young  perish  iu  either  case. 

Mr.  McIntyreAs  great  familiarity  with  the  subject,  and  the  candid 
manner  in  which  he  has  testified,  and  his  large  exi)erience,  are  already 
known  to  you. 

At  i)age  L'.'i."'*  of  that  Report,  Mv.  Moulton,  the  Uuited  States  Treas- 
ury Agent  at  the  islands  from  1877  to  1885  testifies  as  follows.  lie  is 
asked : 

Q.  Wlien  a  female  is  nursing  her  young  and  goes  out  for  food  and  is  killed  or 
wounded,  that  results  also  in  the  deatli  of  her  young? — A.  Yes,  sir.  As  her  young 
does  not  go  int(»  the  water,  it  does  not  do  anything  for  some  time,  and  cannot  swim 
and  lias  to  be  taught. 

Mr.  Tui)per,  my  friend  on  the  otlier  side,  knew  that  as  early  as  18S8 
the  TJnite<l  States  claimed  that  the  pups  died  when  the  mother  was 
killed;  because  on  i>age  M.'i  of  volume  III  of  the  Appendix  to  the 
British  case,  referring  to  the  testimony  just  quote<l,  lie  says: 

The  f)pinionH  of  the  g«'ntioineii  given  before  tlie  Congressional  (Nimmitteo  in  1888 
for  the  most  part,  though  Homotimes  contradictory,  are  in  favour  of  the  undermen- 
tioned thi'orieH. 

1.  That  the  female  seals  while  nursing  their  young  go  great  distances  iu  search  of 
food ; 

2.  When  ont  a  great  distance,  female  seals  are  sliot,  and  the  pn]iis  ou  shore  are 
lost  for  want  r)f  their  nujthers'  care. 

I  shall  read  no  more.  Tlie  subject  can  be  pursued  u])<»n  therefer- 
eueo  that  I  Lave  given  to  the  Collated  Testimony,  and  tluj  full  testi- 
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moiiy,  of  wliicli  there  is  a  great  deal  more.  Now  is  tliere  any  testimony 
to  the  contrary  ?  Is  there  any  witness  brought  here  to  say:  "I  knew 
those  ishmds  jtrior  to  1891;  in  all  those  years  there  were  no  dead  pups 
there"?  Not  a  witness!  What  brought  my  friends  into  the  error  of 
saying,  as  they  have  said  in  the  course  of  the  argument,  that  this  first 
appearance  of  starved  pups  was  in  the  year  1891? 

Then  they  say,  the  mortality  in  1891  was  confined  to  St.  Paul  Island, 
and  to  two  of  the  rookeries  on  that  island,  namely  Tolstoi  and  Pola- 
vina.  That  when  you  come  to  1891  instead  of  its  being  diffused  all 
over  those  islands,  as  the  mothers  from  both  were  equally  killed,  it 
is  confined  to  two  rookeries  on  one  island.  That  again  would  be 
extremely  important,  if  it  were  true.  The  difticulty  of  that  proposition 
is  that  it  is  not  supported  by  evidence  and  is  overthrown  by  evidence. 

I  will  allude,  as  briefly  as  I  possibly  can,  to  a  few  witnesses  on  that 
point.  Mr.  Stanley  Brown  testifies  in  the  United  States  Appendix, 
Volume  II,  page  19: 

From  a  cavefnl  examination  of  everi/  roolcery  upon  the  two  islands  made  by  me  in 
August  and  September  (1891)  I  place  the  minimum  estimate  of  the  dead  pups  to  be 
15,000,  and  that  some  number  between  tliat  and  30,000  would  represent  more  nearly 
a  true  statement  of  the  facts. 

Lieuteiiant  Oantwell,  of  the  United  States  Eevenue  Marine,  at  page 
408  of  the  same  book,  says: 

During  the  month  of  September  of  that  year  (1891)  in  company  with  Mr.  J,  Stanley 
Brown,  I  visited  the  Starry  Arteel  and  Eastern  rookeries  on  St.  George  Islan^ 

—that  is  the  island  where  they  say  the  mortality  did  not  reach- 

and  saw  more  than  the  average  number  of  dead  pups,  and  a  great  many  dying  pups, 
evidently  in  very  poor  condition. 

Captain  Coulson  of  the  Eevenue  Marine,  on  duty  there,  at  page  415 
of  the  same  book,  says: 

No  mention  was  ever  made  of  any  unusual  dead  pups  upon  the  rookeries  having 
been  noticed  at  any  time  prior  to  my  visit  in  1870,  but  when  I  again  visited  the 
islands  in  1890,  I  found  it  a  subject  of  much  solicitude  by  those  interested  in  the  per- 
petuation (of  the  seals),  and  in  1891  it  had  assumed  such  proportions  as  to  cause 
serious  alarm.  The  natives  making  the  drives  lirst  discovered  this  trouble,  then 
special  agents  took  note,  and  later  on  I  think  almost  every  one  who  was  allowed  to 
A-isit  ihe  rookeries  could  not  close  their  eyes  or  nostrils  to  the  great  number  of  dead 
pups  to  be  seen  on  all  sides. 

Now  thi^3  is  the  particular  point: 

In  company  with  special  Agent  Murray,  Captain  Hooper,  aiul  engineer  Brerton  of 
the  Corwin,  I  visited  the  Beef  and  Garloich  rookeries,  St.  Paul  Islands,  in  August  1891, 

Lord  Hannen.— On  St.  Paul  Islands? 

Mr.  Phelps. — Yes. 

Lord  Hannen. — I  thought  the  object  of  yoar  observation  was  to 
show  that  pups  were  also  dead  on  St.  George's  Island. 

Mr.  Phelps. — Yes,  but  it  was  said  on  that  Island  it  was  confined  to 
tico  rookeries,  and  this  witness  testifies  to  visiting  other  rookeries  on 
tliat  island— to  visiting  the  Eeef  and  the  Garbotch  rookeries  which  are 
different. 

Mr.  Carter.— Tolstoi  and  Polavina  are  said  to  be  the  ones. 

Mr.  Phelps.— Their  proposition  is  that  this  is  confined  to  Tolstoi 
and  Polavina.  This  witness  whilst  on  the  same  island  visited  2  other 
rookeries.     He  continues  thus: 

and  saw  one  of  the  most  pitiable  sights  that  I  have  ever  witnessed.  Thousands  of 
dead  and  dying  pups  were  scattered  over  the  rookeries  while  the  shores  were  lined 
with  hungrv,  emaciated  little  fellows  with  their  eyes  turned  towards  the  sea  utter- 
ing plaiutive  cries  for  their  mothers  which  were  destiued  never  to  return. 
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Dr.  Akerly  was  a  resident  physician  on  St.  Paul  iu  1891,  and  at  page 
95  will  be  found  Lis  testimony.  It  is  so  long-  bearing  on  this  point, 
although  it  is  interesting  and  very  much  to  the  point,  that  I  will  only 
read  a  line  or  two  here  and  there.  But  it  is  just  touching  this  par- 
ticular point,  without  going  over  his  evidence  in  support  of  the  general 
fact  that  is  not  denied.     He  says: 

Duriug  my  stay  on  tlie  island  I  made  frequent  visits  to  the  diti'ereut  seal  rookeries. 

That  is  on  St.  Paul.    Then  he  says: 

One  tliinj:^  which  attracted  my  attention  was  the  immense  number  of  dead  young 
seals;  anotlier  was  the  presence  of  quite  a  number  of  young  seals  on  all  the  rookeries 
in  an  emaciated  and  apparently  very  weak  condition.  I  was  requested  by  the  Gov- 
ernment Agent  to  examine  some  of  the  carcasses  for  the  purpose  of  determining  the 
cause  or  causes  of  tlicir  death.  I  visited  and  icalked  over  all  the  rookeries.  On  all 
dead  seals  were  to  be  found  in  immense  numbers.  Their  number  was  more  apparent 
on  those  rookeries,  the  water  sides  of  which  were  on  smooth  ground,  and  the  eye 
could  glance  over  patches  of  ground,  hundreds  of  feet  in  extent,  which  were  thickly 
strewn  with  carcasses.  Where  the  water  side  of  the  rookeries,  as  at  Northeast 
Point  and  the  Reef  (south  of  the  village)  were  on  rocky  ground,  the  iuunense  number 
of  dead  was  not  so  apparent,  but  a  closer  examination  showed  that  the  dead  were 
there  in  equally  jireat  numbers,  scattered  among  the  rocks.  In  some  localities,  the 
ground  was  so  thickly  strewn  with  the  dead  tliat  one  had  to  pick  his  way  carefully 
in  order  to  avoid  stepping  on  the  carcass<'S.  Tlie  great  nmss  of  dead  in  all  cases  was 
within  a  short  distance  of  the  water's  edge.  The  patches  of  dead  would  commence 
at  the  water's  edge,  and  stretch  iu  a  wide  swai'th  up  into  the  rookery.  Amongst 
the  immense  masses  of  dead  were  seldom  to  be  found  the  carcasses  of  full  grown 
seals,  but  the  carcasses  were  those  of  ]^npa  or  young  seals  ])orn  that  year.  I  can 
give  no  idea  of  the  exact  number  of  dead,  but  I  believe  that  they  could  only  be 
numbered  by  the  thousands  on  each  rookenj.  Along  the  water's  edge,  and  scattered 
amongst  the  dead,  were  quite  a  number  of  live  pups  wliich  were  in  an  emaciated 
condition. 

and  so  forth.     His  whole  testimony  should  be  read. 

The  last  Witness  I  shall  refer  to  from  page  152,  is  Mr.  J.-C.  Redpatb, 
who  says : 

Excei)ting  a  few  pups  killed  l)y  tlie  surf  occasionally,  it  has  been  demonstrated 
that  all  the  })ups  found  dead  are  poor  and  starved,  and  wIumi  ex;imiued,  their 
Htoniaclis  are  found  to  be  without  a  sign  of  food  of  any  sort.  In  I'^Ol,  tlu'  rookeries 
on  .St.  I'anl  IsLind  were  covered,  iu  places,  with  dead  pups,  all  of  wliich  had  every 
Hyiujitoin  of  liaving  died  of  hunger,  and  on  opening  several  of  them,  the  stomachs 
were  found  to  l>i;  enqtty. 

The  P>ritish  Commissioners  tliemselves  have  not  denied  that  there 
were  \)\\\)s  on  other  rookeries  tlian  Tolstoi  and  Polavina,  because  in 
section  '.'>'i~y  of  their  Report  they  say: 

The  mort.ility  wa.s  at  first  entirely  local,  and  though  later  a  cert.iiu  number  of 
dead  j»u]>h  were  found  on  varioiis  rookeri(;s  «'xamin(!d,  notliing  of  a  chariictcr  com- 
jiarable  witli  tliat  on  Tolstoi  roidvcry  waH  discovered. 

They  were  there  for  IU  days,  and  I)""  Akerly  lias  explained  tlie  dif- 
ference. 

Now,  Sir,  that  is  my  answer  to  this  i)roposition.  ^^'hat  is  the  war- 
rant for  the  claim  that  the  mortality  of  these  ])ui>s  was  confined  to 
special  ro»»kerios  on  one.  Island? 

Tlien  it  is  said  by  my  learned  fiieml  that  the  mortality  appeared 
again  in  1-S92  on  the  same  rookeiies  when  pelagic^  sealing  was  re.j)res.sed 
by  the  moduM  rivnuli  in  r.eliiing  Sea?  How  far  it  was  r(^presse<l  is  a 
matter  of  conJe(;ture;  but  that  it  was  intended  to  be  ici)i('ssed  is 
undoubted.  Of  course,  of  sealing  that  evaded  the  modus^  we  have  no 
account  here. 

The  i'RHSiDENT. — Have  you  any  icasou  to  suppose  that  13(>hring  Sea 
was  not  quite  closed  to  sealing  if 
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Mr.  Phelps. — [  have  no  reason  to  suppose  it,  fouuded  upon  any 
evidence  or  infoniKitioii;  I  am  not  to  be  understood  as  saying  so.  The 
modus  Vivendi  closed  that  sea.  That  it  was  attempted  to  be  enlbrced 
by  both  Governments  in  good  faith  is  unquestionable — there  is  no  doubt 
about  that. 

Mr.  Justice  Harlan. — It  was  stated  in  the  argument  that  some  got 
into  Behring  Sea,  before  they  got  notice  of  the  modus  vivendi. 

Mr.  Phelpb. — Yes  there  is  some  evidence  of  that  kind. 

The  President.— In  1891? 

Mr.  Justice  Harlan. — 1891. 

Sir  Charles  Eussell.— The  figures  (that  I  did  not  know  were  dis- 
puted) show  that  the  entire  number  taken  the  year  1892  was  500. 

Mr.  Phelps. — I  am  making  no  statement  on  that  subject  because 
I  shall  make  no  statement  that  is  not  founded  upon  evidence;  and 
therefore  I  do  not  say  that  any  sealer  got  in,  or  that  any  seal  was  killed 
in  Behring  Sea;  I  only  say  that  is  like  the  raids  on  the  Island,  and  to 
what  extent  in  that  foggy,  tempestuous  region  the  modus  vivendi  was 
evaded,  I  do  not  know  and  I  do  not  undertake  to  say.  My  friend  may  be 
quite  right  in  the  figures  of  the  number  of  skins  he  gives,  for  aught  I 
know.  In  that  year  1892  the  number  of  dead  pups  declined  rapidly 
and  there  were  none  seen  except  on  these  two  rookeries  of  Tolstoi  and 
Polaviua.  Mr.  Macoun  in  the  British  Counter  Case,  and  Mr.  Stanley 
Brown  in  the  United  States  Counter  Case,  and  Mr.  Lavender  and  Mr. 
Murray,  all  show  that  the  mortality  of  1892  was  confined  to  those  rook- 
eries, and  that  evidence  undoubtedly  may  have  misled  my  friends,  and 
they  have  carried  the  conclusion  that  was  applicable  to  that  time  to  an 
anterior  period.  Kow  what  does  that  show?  It  shows  that  the  mor- 
tality of  1891  and  of  the  previous  year  everywhere  else  except  on  those 
rookeries,  must  have  been  due  to  i^elagic  sealing,  unless  you  ascribe  it 
to  some  cause  that  no  ingenuity  has  been  able  to  suggest,  much  less  to 
prove. 

The  evidence  is  not  agreed  as  to  whether  the  mortality  in  those  two 
rookeries  was  or  was  not  as  great  as  that  which  was  noticed  in  the 
same  rookeries  in  1891 ;  but  the  evidence  that  we  rely  upon — the  evi- 
dence of  Mr.  Murray,  the  assistant  Treasury  agent,  and  the  evidence  of 
Mr.  Brown  in  the  United  States  Caseareboth  very  explicit  to  the  point 
that  the  mortality  on  those  rookeries  in  1892  was  much  less  than  on  the 
same  rookeries  in  1891.     Colonel  Murray  says: 

I  went  over  the  rookeries  carefully,  looking  for  dead  pups.  The  largest  number 
on  any  rookery  occurred  on  Tolstoi,  but  here,  as  on  the  rookeries  generally,  but  few 
of  them  were  to  be  seen  as  compared  with  last  year. 

In  his  deposition  in  the  case  he  testifies  to  having  seen  about  3,000 
dead  pups  in  1891.    Then  he  goes  on  to  say: 

This  was  the  first  time  in  my  four  seasons  residence  on  the  islands,  that  the  num- 
ber of  dead  pups  was  not  greater  than  could  be  accounted  for  by  natural  causes. 

Then  Mr.  Stanley  Brown  says  at  page  388  of  the  United  States  Coun- 
ter Case : 

Dead  pups  were  as  conspicuous  by  their  infrequency  in  1892  as  by  their  numerous- 
ness  in  18yL  In  no  instance  was  there  to  be  noted  an  unusual  number  of  dead  pups, 
except  on  the  breeding  grounds  of  Tolstoi,  the  ])08ition,  character  and  size  of  which 
gave  prominence  to  the  carcasses.  Here  the  mortality,  while  in  no  way  approaching 
that  of  the  previous  season,  was  still  beyond  the  normal,  as  indicated  by  the  deaths 
upon  the  other  breeding  grounds. 

The  evidence  on  the  other  side  is  solely,  as  far  as  I  know,  that  of  the 
observation  of  ]\Ir.  Macoun,  as  stated  in  his  Report,  and  an  aftidavitby 
Mr.  Maynard  wkick  in  loieiied  to  by  Mr.  Macoun.    Now  Mr,  Macouu, 
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Speaking  of  Polaviua  rookery,  does  not  himself  state  there  were  as 
many  dead  pups  on  Polavina  in  1892  as  in  1891,  because  it  does  not 
appear  that  he  was  on  Polavina  in  1891  at  all,  and  he  could  not  make 
any  comparison;  but  he  takes  a  native  with  him  to  the  rookery,  and  he 
quotes  the  native  if  he  properly  understood  him  (or,  rather,  if  the 
native  properly  understood  ]\Ir.  Macoun),  to  the  etFeet  that  there 
never  had  been  before  so  many  dead  pu))s  in  the  rookeries.  As  to 
Tolstoi  rookery,  Mr.  oMacoun  is  the  only  witness  who  saw  a  greater 
number  of  dead  on  Tolstoi  in  1892  than  there  were  in  1S91.  He  was 
on  Tolstoi  in  the  previous  year,  and  he  took  a  native  along  with  him  to 
corroborate  his  opinion  of  1892  and  he  quotes  from  the  hitter's  state- 
ment. The  photographer  was  asked  to  verify  a  statement  of  the  native, 
and  the  language  of  the  i)hotogTapher,  whatever  was  meant,  is: 
"When  asked" — that  is  when  the  native  was  asked — "When  asked 
"whether  there  were  as  many  seals  (not  dead  pups)  in  1892  as  in  1891,  he 
replied  "more;  more  than  ever  I  saw  before".  Mr.  Macoun  undoubt- 
edly misunderstood  him,  because  he  gives  it  as  supporting  the  claim 
that  there  were  more  dead  pups  in  1892  than  in  1891 ;  but  the  language 
that  is  given  would  seem  to  indicate  that  the  native  did  not  so  under- 
stand tlie  statement  that  he  was  making.  It  would  be  very  plain  that 
the  native  says  no  such  thing  if  it  were  not  that  Mr.  Macoun  cites  him, 
evidently  understanding  that  that  was  what  he  meant  to  say.  Mr. 
Maynard  says  in  the  course  of  his  affidavit: 

We  walked  to  that  part  of  Tolstoi  rookery  on  which  (load  pups  were  lying  in  great 
numbers,  and  while  we  were  standing  within  a  few  yards  of  the  limit  of  the  ground 
on  which  these  dead  pups  were.  Mr.  Macoun  asked  Anton  Melovedoll — 

that  is  the  native — 

whether  he  thought  there  were  as  many  of  thein  as  there  were  last  year,  to  which  ho 
replied,  "More;  more  than  I  oversaw  before". 

I  mak(!  that  observation  npon  the  evidence  for  what  it  is  worth.  It 
is  not  conclusive  by  any  means.  It  is  an  observation  that  is  fair  to 
make  uj)on  the  language  of  the  witness. 

It  isoidy  fair,  as  I  am  dealing  with  the  whole  of  this  evidence,  to  read 
something  from  iNIr.  Maconn's  report. 

Mr.  Macoun,  at  page  11<>  of  his  Keport,  which  is  in  the  1st  volume  of 
the  Ai)pendix  to  tlie  IJritish  Counter  Case  says: 

Dead  pii])S  were,  first  notici'<l  by  me  on  Tidstoi  rookery  th<^  l!)tli  of  August,  though 
pliotojiraphs  taken  liy  Mr.  Maynard  on  tiio  Stli  of  August  wliile  I  was  on  (St.  (ieorge 
Island,  show  tliat  at  fliat  dato  thi-rc!  wt-re  nearly,  if  not  (|uite  as  iiian.\-  of  tliem  on 
this  rookery  as  tlieu!  were  ten  da\s  later.  At  tlio  time  I  first,  nolind  tlie  (b-ad  pu)ts 
I  counted  over  four  tlioiis.and  M,('0()). .  .  Tlui  Jiups,  when  I  first  saw  tliem,  appcareil 
to  liave  been  ilcad  not  more  tluin  two  weeks,  ancl  uearly  all  seem  to  liave  died  about 
tlm  same  time. . .  'J'liis  rookery  was  revisite<l  on  the  l^lst  of  August.  At  t  iiis  I  iiuc^  an 
estimate;  was  aj^ain  madr'  of  tlie  number  of  deail  pui»s.  A  lart;i!  baud  of  ludluseliickio 
on  tlicir  \\ay  liom  tlie,  water  t<t  the  li;iiiliiig  gi-omid  at  th<)  back  (d'  'folsini  rook<'ry, 
had  stojijied  to  rest  on  the  ground  on  which  tJie  ]iu])s  were  lying,  and  iiid  a  jiact  o£ 
tliem;  ho  that  on  this  oceasjon  a  few  less  than  IJ.HOO  wem  eoiiiited...  My  last  visit 
to  Tolstoi  ro(d<erv  wa.s  nunle  on  the  II  th  of  .Si!|)tember.  N(»  living  seals  wore  to  bo 
Keen  on  that  [lart  of  the  rookery  ground  on  which  the  dead  jiiips  wire,  and  it  was- 
now  apparent  that  they  extended  furtlu-r  to  tin?  left  than  is  shown  in  the  photo- 
graphs tak«-n  of  them. 

Sir  Charles  Kusskll. — Y<iu  are  not  reading  Mr.  Maconn's  Ifcport 
contimntusly  ? 

Mr.  I'HioLi'S. — No;  I  sUi[»  a  pa.ssage, — I  am  reading  an  extiact  given 
me.     He  goes  on: 

That  is  to  say,  a  part  of  the  ground  on  whicli  seals  are  taken  in  these  idiotographs 
bad  dead  pups  on  it,  which  at  that  time  could  not  bo  aoeu;  this  would  add  soveraJ 

B  a,  rx  XV 10 
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hundred  to  my  former  estimate  of  their  number.  No  pnps  that  had  died  recently 
■were  to  be  seen  anywliere.  It  eeema  reasonably  certain  that  all  the  dead  pups  seen 
on  this  part  of  Tolstoi  rookery  died  at  about  the  same  time. . . 

Of  course,  I  do  not  read  the  whole  of  Mr.  Macoun's  observations, — 1 
do  not  proi^ose  to.  That  shows,  however,  that  when  Mr.  Stanley  Brown 
left  the  Island,  tlie  mortality  on  the  Tolstoi  rookery  was  over,  so  that  his 
testimony,  which  I  have  before  read,  on  this  subject,  was  made  with  full 
knowledge  and  observation  of  all  the  facts  there  were. 

Just  cae  other  observation  on  this  subject  of  dead  pups.  Of  course, 
it  is  not  to  be  denied  that  in  1892  while  the  modus  vivendi  prevailed, 
and  while  the  number  of  nursing-mothers  that  were  killed  must  in  all 
probability  have  been  small,  there  was  a  mortality  on  two  rookeries  of 
the  Islands  greater  or  less — Mr.  Macoun  states  it  a  good  deal  higher 
than  Mr.  Murray  and  Stanley  Brown  state  it.  They  are  all  witnesses 
entitled  to  attention.  Their  testimony  differs  only  to  that  extent;  but 
the  decisive  point  has  already  been  alluded  to,  that  it  was  only  on  those 
rookeries  that  any  mortality  of  dead  pups  that  was  noticeable  was  to  be 
seen  in  1892.  Oar  witnesses  testify  that,  as  compared  with  former 
years,  it  was  very  small.     Mr.  Macoun's  testimony  is  different. 

Il^ow  then,  the  decisive  point  is,  what  Avas  the  cause  of  the  death? 
The  evidence  comi:)letely  makes  out,  I  think  I  am  authorized  in  saying, 
that  in  all  the  previous  years  the  death  of  these  pups  was  due  to 
starvation,  because  I  do  not  understand  that  there  is  any  contradiction 
of  the  numerous  statements  that  have  been  made  before,  that  the  paps 
were  in  an  emaciated  condition,  and  that  in  uumeroas  instances  when 
they  were  dissected,  and  their  stomachs  o])ened,  they  were  found  to  be 
without  any  nourisliment.  In  1892  the  dead  pups  were  generally  in 
good  condition,  and  not  indicating  death  by  starvation,  and  the  testi- 
mony of  Mr.  Macoun  himself  establishes  that.  He  says  this  in  his  report 
at  page  1 47  of  the  same  Appendix : 

That  their  deaths  were  not  caused  by  starvation  was  very  evident,  as  they  were, 
■with  few  exceiitions,  larjjje  and  well  developed,  not  small  and  emaciated,  as  is  almost 
invariably  the  case  with  those  that  are  known  to  have  wandered  away  from  the 
breeding  grounds  and  died  of  starvation. 

I^Tow,  Sir,  by  the  testimony  of  Mr.  Macoun  himself,  who  very  fairly 
gives  his  observation  on  that  point,  it  is  plain  that  the  seals  that  died 
on  these  rookeries  in  1892,  did  not  die  of  starvation.  It  is  not  attribu- 
table to  pelagic  sealing.  It  is  equally  plain  upon  the  evidence  of 
many  witnesses,  which  is  not  contradicted,  that  in  previous  years  on  all 
the  islands  and  all  the  rookeries  they  did  die  of  starvation.  IS^ow  what 
these  pups  died  of  on  these  two  rookeries  in  1892,  it  is  quite  out  of  my 
power  to  tell — the  evidence  does  not  inform  me. 

I  leave  that  subject  and  I  leave  it  with  the  observation  that  with  the 
exception  of  the  difference  which  I  have  tried  to  state  fairly  between 
Mr.  Stanley  Brown  and  Mr.  Murray,  on  the  one  hand,  and  Mr.  Macoun 
on  the  other,  as  to  the  relative  proportion  of  the  dead  pups  in  these  two 
rookeries,  there  is  no  contradiction.  Their  evidence  must  speak  for 
itself  and  I  cannot  assist  the  Tribunal  to  reconcile  it.  And  as  I  am  now 
coming  to  a  new  topic,  although  it  is  a  few  minutes  before  the  adjourn- 
ment, perhaps  you  will  allow  me,  Sir,  to  stop  here  for  the  moment. 

[The  Tribunal  then  adjourned  for  a  short  time.] 

Mr.  Phelps. — I  thought  I  had  done,  Sir,  with  the  subject  of  dead 
pups;  but  there  is  one  other  suggestion  from  the  other  side  that  1  want 
to  answer  brietl}",  if  you  will  permit  me  to  recur  to  it.  The  saggestion 
is  that  on  the  Commander  Islands  no  dead  pups  were  seen  in  1892, 
which  is  the  year  when  the  pelagic  sealing  went  over  to  the  vicinity  of 
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those  Islauds  in  consequence  of  the  modus  vireiifJi.  That,  again,  is 
inacx3urate.  Mr.  Maconii  says,  in  his  statement  in  the  British  Counter 
Case  at  page  IAS. 

Special  inquiry  was  made  by  me  at  the  Commander  Island  during  the  first  sveek 
iu  Sc])temljer  as  to  whctber  young  seals  bad  been  found  dead  in  1891'  in  larger  num- 
bers Thau  usual,  and  several  of  the  eldest  natives  were  questioned  by  mo  on  tbis 
point.  I  was  told  by  them  that  none  bad  been  seen  there  but  a  few  that  had  been 
killed  by  the  surf  or  had  wandered  away  from  the  rookery  ground. 

This  is  not  Mr.  Macoun's  observation,  but  what  he  learned  from  some  of 
the  natives,  and  is  iu  direct  opposition  to  the  testimony  of  a  very  mnch 
higher  character  than  that  of  the  natives.  Either  the  natives  misun- 
derstood him,  or  he  misunderstood  tliem,  or  lie  encpiired  of  men  who 
did  not  understand  what  they  were  talking  about. 

Mr.  Grebnitzki,  whom,  you  will  remember,  was  the  Governor  for  15 
years,  in  the  United  States  Counter  Case  at  page  3G6,  says: 

There  are  always  a  few  dead  pups  to  be  found  on  the  rookeries  whose  death  is  not 
due  to  that  of  their  mothers,  but  during  the  last  year  or  two  a  greater  number  of 
dead  pups  have  been  actually  noticed  than  heretofore,  and  have  attracted  the  atten- 
tion of  all  persons  on  the  islauds  who  are  at  all  familiar  with  seal  life.  It  cannot 
be  successfully  contended  that  they  all  died  of  natural  causes.  There  is  no  disease 
among  tlie  Commander  Island  seals;  and  while  a  certain  number  of  young  pups  are 
always  exposed  to  the  danger  of  being  crnslied  to  death.  .  .  or  of  being  drowned  by 
the  surf,  yet  tiiese  causes  of  de'ath  will  not  account  for  the  greater  mortality  of 
pups  which  took  place  during  the  past  summer.  I'esides  the  bodies  of  the  dead 
pups  I  refer  to  are  those  of  starved  aniuuils,  being  greatly  emaciated. 

Mr.  Malowansky  says  under  oath,  in  regard  to  this  subject  iu  the 
United  States  Connter  Case,  page  374, — he  is  the  Superintendent  of 
the  Russian  Government  on  those  islands: 

After  the  pups  have  learned  to  swim  a  number  of  dead  pups  have  been  reported 
killed  aloiig  the  shore  by  the  surf,  but  tlie  number  was  always  inconsiderable. 
Th»-se  i)Ui(S  were  always  grey  pups,  their  bodies  were  always  near  the  water's  edge, 
and  ncvi-r  hack  on  tin;  rookeries.  Within  the  last  two  years,  the  natives  noticed 
howev(.'r,  another  class  of  dead  pups  on  the  islands.  These  were  always  black  pu])8 
which  were  too  small  to  have  learned  to  swim,  and  were  found  on  the  breeding 
grounds  two  hundred  yards  from  the  water.  Such  dead  i)ups  have  been  observed 
since  the  scaling  vessels  began  to  take  seals  about  the  island.  This  year  (1892),  the 
numbers  became  so  great  that  the  lattiir  was  commonly  talked  about  on  the  islands, 
ami  the  natives  madr;  C()mi)laiiit  to  the  (ioverm)r.  It  was  my  i)]iiuion  and  the 
universal  oj)iiiioti  of  .'ill  on  tin;  islands  that  these  deaths  werti  caused  by  starvation, 
which  resulted  from  Ihe  mothers  ha\'iiig  heen  kille<l  by  tin;  scaling  schooners  while 
out  feeding.  This  was  also  the  o])iuion  of  the  natives  and  others  on  the  islands 
during  all  of  last  season  (1891).  The;  matter  was  distiisHcd  with  the  Hritish  Hcdiring 
Sea  (Jrimmissioners,  wlio  w-re  at  I5chring  Ishnxl  for  about  a  <lay  aiul  a  half  iu  .Seji- 
temherof  that  year.  Siiigeiolf  told  tlirm  about  it,  and  I  ;irl<'d  as  the  ihtcr|)n>ler  at 
the  time.  The  grey  pups  hcrctolorc!  nu-ntiimed  as  Jiaving  been  killed  were  always 
])lump  and  in  good  conditi«)n,  while  thrse  l>l.ick  pups  were  in  all  cases  very  thin  and 
emacj.iled,  showing  eviilcnt  signs  of  starvation. 

And  you  will  remember,  to  comjliide,  the  ])assage  that  I  read  a  day 
or  two  ago  Iroin  tin'  letter  of  Mr.  Cliiehkiiie,  the  JIussian  Foreign 
Minister,  in  tlic  correspondeiiee  with  tlui  I»rilisli  (Jovernmeut,  about 
tlMMr  seizing  vessels,  where,  in  staling  his  case,  and  flie  reasons  for  his 
Keiznre,  he  stated  these  facts,  inclinling  the  fact  that  the  pui>s  died  on 
the  islands  on  acconnt  of  the  loss  of  Iheii-  mothers. 

Now  I  come  to  another  (inestion.  What  is  the  consefpience  of  all 
this?  "We  say  the  coiis<M|nence  is  the  inevilable  exlerminat i<»n  of  Ihe 
animal.  We  say  that  the  rednefion  in  the  numbers  ol'  the  seal  heid, 
which  theCommissioneis.  acting  j<»intly,  agreed  luid  taken  place — it  was 
the  only  point  upon  which  they  did  agree — and  that  it  was  att  ribntai>lo 
to  thc!  act  of  man.  is  owing  to  this  indiscriminate  kilhng;  and  we  say 
the  necessary  and  inevitable con.sefpience  of  it  will  be  thec.xtcrminaliou 
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of  the  seal  herd.  On  that  point  perhaps  you  will  bear  with  me  while 
I  at  first,  consider  very  briefly,  if  General  Foster  will  be  so  kind  a,s  to 
assist  me  by  pointing  out,  what  has  taken  place  elsewhere.  The  islands 
marked  in  red,  on  the  map  now  before  the  Tribunal,  were  islands 
which  tlie  testimony  says  were  once  populous;  where  the  seals  were  as 
numerous  as  they  are  on  the  Pribilof  Islands,  and  were  obtained  in 
groat  numbers.  What  has  become  of  them?  Except  I  believe  on  the 
Lobos  Islands  where  some  measures  have  been  taken  to  prevent  indis- 
criminate killing  some  years  ago,  where  there  are  a  few  left,  though 
hardly  enough  to  be  commercially  important,  they  are  gone  from  every 
one  of  them;  so  that  with  the  small  exception  of  what  there  are  on 
the  Lobos  Islands,  there  are  no  seals  in  the  world — fur-seals,  I  mean. 
Except  on  the  Pribilof  Islands,  and  the  Commander  Islands,  in  Behr- 
ing  feea,  they  are  all  gone.  When  the  sealers  first  visited  the  Island 
of  Mas-a-Fuero,  off"  the  coast  of  ChiH,  in  1797,  there  were  estimated  to 
be  2,000,000  or  3,000,000  on  the  islands.  More  than  3,000,000  were 
killed,  and  the  skins  carried  to  Canton  in  seven  years  thereafter.  In 
1807  they  were  almost  exterminated,  and  in  1891  Captain  Gaffney 
visited  the  islands  and  saw  300  or  400,  killing  a  few.  All  this  is  from 
the  evidence  in  the  Case. 

Juan  Fernandez  is  a  few  miles  eastward  of  Mas-a-Fuero.  Dampier, 
who  visited  this  island  in  1683,  says  that  s'eals  swarm  as  thick  about 
the  island  of  Juan  Fernandez,  as  if  they  had  no  other  place  in  the 
world  to  live  in.  There  is  not  a  bay  or  rock  that  one  can  get  ashore 
on  but  is  full  of  them.  There  the  unrestrained  taking  of  the  seals  on 
the  land  began  in  1797,  and  in  the  year  1800  there  were  no  seals  to  be 
found  on  any  part  of  it.  In  1891,  the  island  was  visited,  and  a  few  fur 
seals  were  seen,  but  very  few. 

The  coast  of  Chili  has  the  same  history.  I  need  not  read  the  story 
over  again.  The  same  about  Cape  Horn  and  the  Falkland  Islands. 
There  they  are  not  quite  gone,  because  the  British  since  1881  have  put 
an  Ordinance  in  force  which  was  presented  to  the  Tribunal  in  another 
connexion,  and  they  are  gradually  increasing,  but  as  yet  assume  no 
commercial  importance.  On  the  South  Georgia  Islands  and  Sandwich 
Land  300  miles  east  of  Cape  Horn,  wheu  first  discovered,  fur-seals 
existed  in  very  greiit  numbers.  In  1800  a  single  vessel  took  57,000 
skins.  IG  vessels  visited  South  Georgia  that  year,  and  in  a  few  years 
not  less  than  1,500,000  were  taken  from  the  Islands.  In  1822,  they 
were  reported  as  almost  extinct.  In  1874,  after  many  years'  rest,  the 
IvSlands  were  visited,  and  1,450  skins  were  taken.  In  1875,  five  vessels 
secured  GOO,  and  in  187G,  four  vessels  could  only  obtain  110. 

In  1892  Captain  Budington  found  the  seals  in  that  region  practically 
extinct,  only  a  few  straggling  ones  being  seen. 

The  South  Shetland  Islands  is  another  place.  The  first  sealing  ves- 
sels in  1819  readily  obtained  cargoes  of  very  tine  skins.  The  news  of 
the  discovery  was  quickly  si)read  and  by  the  end  of  the  next  yearatieet 
of  30  vessels  reached  the  region  to  gather  the  valuable  pelts.  Captain 
Weddell  gives  this  account: 

The  quantity  of  seals  takeu  off  these  Islands  by  vessels  from  different  parts  during 
the  years  1821  and  1822  may  be  computed  at  320,000  and  the  ([uantity  of  sea-elephant 
oil  at  960  tons.  This  valuable  animal,  the  fur-seal,  might,  by  a  law  similar  to  that 
which  restrains  fishermen  in  the  size  of  the  mesh  of  their  nets,  have  been  spared  to 
render  annually  100,000  fur-seals  for  many  years  to  come.  This  would  have  followed 
from  not  killing  the  mothers  until  the  young  were  able  to  take  the  water  and  even 
then  only  those  which  aj)peared  to  be  old  together  with  a  ])roportion  of  the  males 
thereby  diminishing  their  total  number  but  in  .slow  progression.  This  system  is 
prartiscd  at  the  River  la  Plata.  The  Island  of  Lpbos  at  the  mouth  of  that  river 
contains  a  quantity  of  seals. 
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And  he  refers  to  that  where  there  is  a  similar  ordinance  or  provision. 
He  says: 

The  system  of  extermination  was  practised,  liowever,  at  tbe  South  Shetlands;  for 
"whenever  a  seal  reached  the  heach,  of  whatever  denoniinatiou,  he  was  immediately 
killed  and  his  skiu  taken,  and  by  tliis  means  at  the  end  of  the  second  year  the 
animals  became  nearly  extinct.  The  yoiing-,  having  lost  their  mothers  when  only 
three  or  four  days  old,  of  course  died,  which  at  the  lowest  calculation  exceeded 
100,000. 

Mr.  Williams,  in  a  Report  to  a  Committee  of  the  Congress  of  the 
United  States,  si)eaking  of  the  Shetland  Islands  says: 

In  1872,  fifty  years  after  the  slaughter  at  the  Shetland  Islands,  the  localities  before 
mentioned  were  all  revisited  by  another  generation  of  hunters,  and  in  the  sixteeu 
years  that  have  elapsed  they  have  searched  every  beach  and  gleaned  every  rock 
known  to  their  predecessors  and  found  a  few  secluded  and  inhospitable  places  before 
unknown;  and  tlie  nett  result  of  all  their  toil  and  daring  for  these  years  scarcely 
amounted  to  45,000  skins ;  and  now  not  even  a  remnant  remains  save  on  the  rocks  otf 
the  pitch  of  Cape  Horn.  The  hist  vessel  at  South  Shetland  this  year  of  1888,  after 
hunting  all  the  group,  found  only  35  skins,  and  the  last,  at  Kerguelan  Land,  only  61, 
including  pups. 

The  Island  of  Tristan  d'Aciinha  and  Gough  Islands,  midway  between 
Capes  Horn  and  Good  Hope,  were  formerly  abundantly  occupied,  and 
in  1887  Captain  Comer,  on  a  sealiiif]^  voyage,  left  six  men  ou  Gough 
Island,  where  they  remained  nine  moutlis,  taking  only  about  50  skins. 

On  the  west  coast  of  South  Africa,  the  same  history  is  true.  The 
immense  number  of  seals  in  this  locality,  on  the  ishmds  and  along  the 
coast,  were  vigorously  hunted,  beginning  about  1790,  and  large  quanti- 
ties were  taken  by  sealing  vessels  at  intervals  up  to  1830,  when,  owing 
to  the  diminished  number,  sealing  became  unprolitable. 

Tlie  Islands  southeast  of  the  Cape  of  Good  Hope  was  another  place 
once  covered  with  a  multitude  of  seals;  so  that  Captain  Cox,  who  visited 
there  in  1789,  says: 

On  first  landing,  we  found  the  shore  covered  witli  such  multitude  of  seals,  that  we 
were  obliged  to  disperse  tlicm  before  we  got  out  of  the  boat. 

But,  on  all  these  Islands,  only  a  few  straggling  seals  are  found,  in 
numl)ers  so  small  as  to  make  their  pursuit  unjjroli table. 

In  Australia  and  New  Zealand  at  the  beginning  of  the  present  cen- 
tury, fur-seals  iu  considerable  numl)ers  were  found  along  the  south- 
west (joast  of  Australia  and  in  the  vicinity  of  Tasmania.  Stimulated 
by  these  ie])orts,  the  adventurous  sealers  discovered  an  api)arently 
in(;xl)austiblc  su])ply  of  tliese  animals  on  the  numerous  small  islands 
south  of  New  Zealand.  Jn  ISO,'}  a  single  vessel  took  away  iVom  the 
island  of  Antipodes  (;o,(IO(t  ])rime  fur  seal  skins.  iAIacciuarie  Islaiul 
was  discovered  in  1811  ])y  a  sealer,  wiio  ]>rocured  a  <'argo  ol"  80, ()()(> 
skins.  Sealing  on  tliese  islands  was  at  its  height  from  1810  to  181^0, 
III  two  years  .'{0(»,00()  skins  were  obtained,  one  v<'ssel  carrying  away 
100,000.  Now  Morrell,  who  visited  th(»se  regi(tns  in  18,'50,  r<'|»oi  ted  that 
the  sealers  liad  made  such  complete  destruction  "as  scarcely  to  leave 
a  breed,  not  oiu;  fur  seal"  being  found  by  him.  A  few,  h()w<'V«M",  sur- 
vive<l  the  geneial  slaughter,  and,  in  recen*  years,  under  the  i)rotectioii 
of  the  Government  of  New  Zealand,  a  small  annual  catch  of  from  oiu's 
to  two  thousand  fur-seals  is  now  taken. 

There  is  the  history  of  tlu'  whole  of  the  world,  as  far  as  tliese  animals 
are  known  to  exist  in  it.  .My  learned  friend  says  these  animals  were 
not  killed  in  the  sea;  they  were  killed  on  the,  islands.  That  is  true 
undoubtedly.  They  were  killed  on  land  and  water.  It  is  not  the  kill- 
ing of  a  seal  in  the  water  that  exterminates  the  lace.  The  same  seal 
may  be  killed  iu  the  water  as  well  as  on  land  without  ailectiug  the 
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(lurntion  of  tlie  race.  The  ouly  difference  would  be  tliat  in  killing  in 
the  water,  tliey  do  not  save  so  many  of  those  you  kill.  But  that  is  not 
the  point.  It  is  the  indis(;riiuinate  killing  by  which  the  females  are 
destroyed  and  breeding  stopped. 

That  is  what  destroys  the  race.  If  we  were  engaged  on  the  part  of 
the  United  States  in  killing  the  female  seals  on  the  Islands,  and  the 
pelagic  sealers  were  engaged  in  killing  the  male  seals  at  sea,  this  case 
would  be  exactly  reversed.  I  mean  killing  the  same  seals.  If  they 
were  doing  on  the  sea  what  we  are  doing  on  the  Islands,  or  if  we  were 
doing  on  the  Islands  what  they  were  doing  at  sea,  then  the  preserva- 
tion of  the  fur  seal  race  would,  of  course,  require  the  cessation  on  the 
Islands  and  not  at  sea.  It  is  the  indiscriminate  killing  by  which  the 
stock  is  destroyed. 

I  want  to  refer — I  hoi^e  not  tediously — to  Vol.  1  of  the  United  States 
Ai^pendix,  at  page  411.  We  have  collected  there  letters  from  many  of 
the  most  distinguished  and  leading  naturalists  in  the  world,  from  many 
countries  on  this  subject.  I  (cannot  alford  the  time  to  read  to  you 
aloud,  what  I  should  be  so  glad  to  read,  all  these  letters,  but  I  may 
just  advert  to  some  i)assages  in  some  of  them,  and  I  will  resi)ectfully 
ask,  if  these  letters  have  not  already  engaged  the  attention  of  the 
Members  of  the  Tribunal, — and,  of  course,  in  this  vast  mass  of  mate- 
rial, I  cannot  tell  what  has  been  read  and  what  not — I  would  respect- 
fully ask  the  perusal  of  these  pages  after  page  411.  The  tirst  statement 
is  by  Professor  Huxley,  and  this  is  not  in  response  to  any  enquiry — 
some  of  the  other  letters  are.    He  says,  at  the  bottom  of  page  411. — 

In  tlie  case  of  the  fur-seal  fisheries,  the  destructive  agency  of  man  is  prepotent  on 
the  Pribilof  Islands.  It  is  obvious  that  the  seals  might  be  destroyed  and  driven 
away  completely  in  two  or  three  seasons.  Moreover,  as  the  number  of  bachelors, 
in  any  given  season  is  easily  ascertained,  it  is  possible  to  keep  down  the  take  to 
Buch  a  percentage  as  shall  do  no  harm  to  the  stock.  The  condition  for  efticient  reg- 
ulations are  here  quite  ideal.  But  in  Behring  Sea  and  on  the  north-west  coast  the 
case  is  totally  altered.  In  order  to  get  rid  of  all  complications,  let  it  be  supposed 
that  western  North  America,  from  Behring  Straits  to  California  is  in  the  possession 
of  one  Power,  and  that  we  have  only  to  consider  the  question  of  regulations  which 
that  Power  should  make  and  enforce  in  order  to  preserve  the  fur-seal  fisheries. 
Suppose,  further,  that  the  authority  of  that  Power  extended  over  Behring  Sea,  and 
over  all  the  north-west  Pacific,  east  of  a  line  drawn  from  the  Shumagin  Islands  to 
California. 

Under  such  conditions  I  should  say  (looking  at  nothing  but  the  preservation  of 
the  seals)  that  the  best  course  would  be  to  prohibit  the  taking  of  the  fur-seals,  any- 
where except  on  the  Pribilof  Islands,  and  to  limit  the  take  to  such  percentage  as 
experience  proved  to  be  consistent  with  the  preservation  of  a  good  average  stock. 
The  furs  would  he  in  the  best  order,  the  waste  of  life  would  be  least,  and  if  the 
system  were  honestly  worked,  there  could  be  no  danger  of  over-fishing. 

Sir  Charles  Eussell. — Would  you  read  the  next  passage. 

Mr.  Phelps. — I  really  have  not  the  time  or  I  should  be  glad  to  oblige 
my  learned  friend.  He  proceeds  to  point  out  what  he  conceives  to  be 
the  legal  difficulties  in  the  way. 

Sir  Charles  Eussell. — He  says  what  he  calls  the  ideal  arrange- 
ment is  iraijracticable. 

Mr.  Phelps. — He  says  it  is  impracticable  because  he  assumes  there 
are  legal  objections — not  that  it  is  impracticable  in  fact:  finally,  he 
says,  and  I  will  read  his  conclusion.  (As  I  have  said  in  reading  any 
passage  of  these  letters,  I  do  it  in  the  hope  that  the  whole  context  will 
be  read.) 

Finally,  I  venture  to  remark  that  there  are  only  two  alternative  courses  worth 
pursuing. 

One  is  to  let  the  fur-seals  be  extirpated.  Mankind  will  not  suifer  much  if  the 
ladies  are  obliged  to  do  without  seal  skin  jackets. 
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That  is  oue. 

The  other  course  is  to  tread  down  all  merely  personal  and  trade  Interest  in  pnr- 
enit  of  an  arrangement  that  will  work  and  lie  fair  all  round;  and  to  sink  all  tlie 
stupidities  of  national  vanity  and  political  self-seeking  along  witli  tliem. 

Sir  Charles  Eussell. — Tliat  refers  to  a  scheme  for  makiug  the 
Pribilof  Ishinds  an  international  concern. 

Mr.  Phelps. — IsTo. 

Sir  Charles  Eussell. — I  assure  you,  yes. 

Mr.  Phelps. — Now  I  cannot  read  all  these  letters,  but  in  every  one 
of  them  tliat  I  shall  notice  I  hope  the  context  will  be  read,  and  it  will 
be  of  no  avail  for  me  to  select  passages. 

Dr.  Sclater,  Secretary  of  the  Zoological  Society  of  London,  has  given 
an  affidavit  in  whicli  he  says : 

1.  Unless  proper  measures  are  taken  to  restrict  the  indiscriminate  capture  of  the 
fur-seal  in  the  North  Pacific  he  is  of  opinion  that  the  extermination  of  this  species 
will  take  place  in  a  few  years  as  it  has  already  done  in  the  case  of  other  species  of 
the  same  group  in  other  parts  of  the  world. 

2.  It  seems  to  him  that  the  proper  way  of  proceeding  would  be  to  stop  the  killing 
of  females  and  young  of  the  fur-seal  altogether,  or  as  far  as  possible,  and  to  restrict 
the  killing  of  the  males  to  a  certain  number  in  each  year. 

3.  The  only  way  ho  can  imagine  by  which  these  rules  could  be  carried  out  is  by 
killing  the  seals  only  in  the  islands  at  the  breeding  time  (at  which  time  it  appears 
that  the  y<Ming  males  keep  apart  from  the  females  and  old  males),  and  by  prevent- 
ing altogether  as  iar  as  jiossible,  the  destruction  of  the  fur-seals  at  all  other  times 
and  in  other  places. 

I  commend  to  the  attention  of  the  Tribunal  an  article  which  this 
gentleman,  of  his  own  motion, imblished  in  "The  Nineteenth  Century" 
magazine,  of  London,  since  this  argument  commenced.  It  is  in  the 
June  number,  entitled  "A  Naturalist's  View  of  the  Fnr-Seal  Question," 
in  which  he  says  lie  has  read  this  evidence,  and  he  comes  out  with  his 
views.  It  is  not  in  the  Case,  and  I  have  not  time  to  road  it,  but  I  quite 
commend  that  to  the  attention  of  the  Tribunal,  as  1  did  venture,  on  a 
question  of  law,  to  commend  an  article  by  Mr.  Tracy,  in  "The  North 
American  Eeview,"  who  is  a  very  eminent  lawyer  in  the  Ignited  States. 
Mr.  Merriam  addressed  a  circular  letter  of  enquiry  to  various  distin- 
guished naturalists  in  different  ])arts  of  the  woild,  in  which  he  gave 
tliem,  as  a  foundation,  certain  statements  in  regard  to  the  nature  and 
habits  of  the  fur-seal,  and  the  conditions  of  ])elagic  sealing. 

These  occujiy  several  pages,  and  in  order  fairly  to  understand  the 
answer  of  these  naturalists  it  would  l)e  but  fair  to  be  hrst  aciiuainted 
with  the  facts  that  were  ])resented  in  the  letter  of  enquiry,  because  if 
those  facts  liave  misled  these  gentlenu'u,  then  their  o]>ini()n  would  be 
good  for  nothing,  i  must  not  stoj)  to  read  that,  but  1  submit,  with  great 
conliden<-e,  it  will  be  found  to  be  a  correct  statement  of  facts.  On 
page  419,  there  is  a  letter  in  ]''reiu'h,  and  a  translation  of  ]\Ir.  Milne 
P2«lwards,  of  J'aris.  lie  is  the  director  of  the  museum  of  natural  his- 
tory. This  is  but  an  extract  and  he  refers  to  the  extermination  that 
ha.s  taken  i»lace  ev«'rywhere,  and  lie  goes  on  and  says, 

It  will  soon  bo  thus  with  the  call  or  hi  nun  urHiinm  in  the  North  racific  Ocean,  and  it 
is  time  to  ensure  to  these  animals  a  seenrity  wliif.h  may  allow  them  regular  repro- 
duction. I  have  followed  with  muili  attention  the  invest  ig:it  ions  \\l)i(li  have  been 
made  by  the  (jovernnient  of  the  t  tiited  States  on  IImh  Hiil)iect.  The  rejxirls  of  tho 
C'omnii.ssionerH  sent  to  the  Pribilof  iHlinuh  have  niadc^  known  to  naturalists  a  very 
large  number  of  farts  of  great  Hcientitie  interest,  and  iiave  demonstrated  that  a  regu- 
lated syHtein  of  killing  may  be  safely  aj>j>lied  in  the  casoof  these  lierds  of  seals  when 
there  is  a  superfluity  of  males.  What  might  be  called  a  tax  <mi  celibacy  was  applied 
iu  this  way  in  the  mr)st  satisfactory  manner,  and  the  indefinite  jireservjitiou  of  tho 
species  would  have  been  assured  if  the  emigrants  on  their  way  back  to  their  breeding 
places  had  not  been  attacked  ami  pursued  iu  every  way. 
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Dr.  Blieriiig  of  Berlin,  Professor  of  Zoology  in  the  Eoyal  Agricultural 
College,  writes  a  letter  wliicli  will  be  found  at  the  bottom  of  page  420; 
and  reading  only  an  extract  here,  he  says: 

I  am,  like  yourself,  of  the  opinion  that  the  remarkable  decrease  of  fur-seals  on  the 
rookeries  of  the  Pribilof  Islands,  which  has  of  late  years  become  more  and  more 
evident,  is  to  be  attributed  mainly  or  perhaps  exclusively  to  the  unreasonable 
destruction  caused  by  the  sealers  who  ply  their  avocation  in  the  open  sea.  The  only 
rational  method  of  taking  the  fur-seal  and  the  only  one  that  is  not  likely  to  result 
in  the  extermination  of  this  valuable  animal  is  the  one  which  has  hitherto  been 
employed  on  the  Pribilof  Islands  under  the  supervision  of  the  Government.  Any 
other  method  of  takinu;  the  northern  fur-seal  should,  in  my  opinion,  be  prohibited  by 
international  aoreeraent.  I  should,  at  furthest,  approve  a  local  pursuit  of  the  fur- 
seal  where  it  as  destructive  of  the  fisheries  in  its  southern  winter  quiirters.  I  regard 
pelagic  fur-sealing  as  very  unwise;  it  must  soon  lead  to  a  decrease,  bordering  on 
extermination  of  the  fur-seal. 

Professor  Collett,  of  the  University  of  Christiania,  in  Norway,  says : 

It  would  be  a  very  easy  reply  to  your  highly  interesting  treatise  of  the  fur-seal, 
which  you  have  been  kind  enough  to  send  us,  when  I  only  answered  you  that  I  agree 
with  you  entirely  in  all  points.  No  doubt  it  would  be  the  greatest  value  for  the 
rookeries  on  the  Pribilof  Islands,  as  Avell  as  for  the  preservation  of  the  existence  of 
the  seal,  if  it  would  be  possible  to  stop  the  sealing  at  sea  at  all.  But  that  will  no 
doubt  be  very  difficult,  when  so  many  nations  partake  in  the  sealing  and  how  that 
is  to  go  about  I  cannot  know.  My  own  countrymen  are  killing  every  year  many 
thousands  of  seals  and  cijsfophorw  on  the  ice  Itarrier  between  Spitzbergen  and  Green- 
land, but  never  females  with  young;  either  the  old  ones  caught,  or,  and  that  is  the 
greatest  number,  the  young  seals.  But  there  is  a  close  time,  accepted  by  the  differ- 
ent nations,  just  to  prohibit  the  killing  of  the  females  with  young.  Perhaps  a 
similar  close-time  could  be  accepted  in  the  Behring  Sea. 

Dr.  Hartlaub  writes  a  letter,  and  you  will  notice  that  the  original  as 
well  as  the  translation,  from  which  I  read,  is  printed.     He  says: 

I  am  far  from  attributing  to  myself  a  competent  judgment  regarding  this  matter, 
but  considering  all  facts  which  you  have  so  clearly  and  convincingly  combined  and 
expressed,  it  seems  to  me  that  the  measures  you  propose  in  order  to  proliibit  the 
threatening  decay  of  the  northern  fur-seal  are  the  only  correct  ones  promising  an  effect- 
ive result. 

Professor  Salvadori,  from  Turin,  gives  a  letter. 

Dr.  Leopold  von  Schrenck,  of  the  Imperial  Academy  of  Science,  St. 
Petersburg,  gives  another  letter. 

Then  I  take  Dr.  Giglioli,  the  Director  of  the  Zoological  Museum, 
Royal  Superior  Institute  in  Florence.  That  is  a  long  and  full  letter. 
I  wish  I  could  read  it  all,  but  I  will  read  from  the  bottom  of  page  424. 

Having  conclusively  shown  that  the  lamented  decrease  in  the  herd  of  fur-seals 
resorting  to  the  Pribilof  Islands  can  in  no  way  be  accounted  for  by  the  selective 
killing  of  non-breeding  males  for  commercial  purposes,  which  takes  place  on  those 
islands  under  special  rules  and  active  surveillance,  we  must  look  elsewhere  for  its 
cause;  and  I  can  see  it  nowhere  but  in  the  indiscriminate  slaughter,  principally  prac- 
tised on  breeding  or  pregnant  females,  as  most  clearly  shown  in  your  condensed 
Report,  by  pelagic  sealers. 

In  any  case,  all  who  are  competent  in  the  matter  will  admit  that  no  method  of 
capture"^  could  be  more  uselessly  destructive  in  the  case  of  Pinnipedia  than  that  called 
"pelagic  sealing,"  not  only  any  kind  of  selection  of  the  victims  is  impossible,  but  it 
Is  admitting  much  to  assert  that  out  of  three  destroyed  one  is  secured  and  utilized, 
and  tliis  for  obvious  and  well-known  rcasims.  In  the  case  of  the  North  Pacific  Fur 
Seal,  this  mode  of  capture  and  destruction  is  doubly  to  be  condemned,  because  the 
destruction  falls  nearly  exclusively  on  those,  the  nursing  or  pregnant  females,  which 
ought  on  no  account  to  be  killed'  It  is  greatly  to  be  deplored  that  any  civilized 
nation  possessing  fishery  laws  and  regulations  should  allow  such  indiscriminate 
waste  and  destruction,  the  statistical  <?ato  you  give  are  painfully  eloquent,  and  when 
we  come  to  the  conclusion  that  the  62.500  skins  secured  by  pelagic  sealing  in  1891 
represent  at  a  minimum  one-sixth  of  the  Fur  seals  destroyed,  namely  375,000, — that 
is,  calculating  one  in  three  secured  and  each  of  the  three  suckling  a  pup  or  big  with 
young, — we  most  undoubtedly  need  not  look  elsewhere  to  account  for  the  rapid 
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decrease  in  the  rookeries  on  tlie  Piibiloff  Islands;  and  I  qnite  agree  with  yon  in 
retaining  that  unless  the  malpractice  of  pelagic  scaling  be  prevented  or  greatly- 
checked,  both  in  the  North  Pacitic  and  in  the  Behring  Sea,  the  economic  extermina- 
tion of  Callorliinus  tirsinus  is  merely  the  matter  of  a  few  years. 

The  rest  of  the  letter  is  equally  interesting. 

The  next  letter  is  from  Dr.  liaphael  Blancliard  of  Paris,  Professor  of 
the  Faculty  of  Medicine  and  General  Secretary  of  the  Zoological 
Society  of  France.  It  is  to  the  same  efiect,  and  I  only  call  attention 
to  it. 

Then  the  letter  from  Dr.  William  Lilljeborg,  of  Upsala,  Sweden,  and 
Professor  Xordenskiold,  of  the  Academy  of  Sciences,  Stockholm,  is  a 
joint  letter;  and  I  will  read  an  extract  from  that: 

We  do  not,  therefore,  hesitate  to  declare  that  the  facts  about  the  life  and  habits 
of  the  Fur  Seal,  stated  by  you  in  your  said  letter  uiuler  1-liO,  should  serve  as  a  base 
for  the  regulations  necessary  to  preserve  this  gregarious  animal  from  its  threatened 
extinction  in  a  comparatively  short  time. 

These  regulations  may  be  divided  into  two  categories,  namely,  firstly,  Regulations 
for  the  killing,  etc.,  of  the  Fur  Seals  on  the  rookeries  in  order  to  prevent  the  gradual 
diminution  of  the  stock;  Secondly,  Regulations  for  the  Pelagic  Sealing  or  for  the 
hunting  of  the  Seals  swimming  in  the  ocean  in  large  herds  to  and  from  the  rookeries, 
or  around  the  rookeries  during  the  time  when  the  females  are  suckling  the  pups  on 
land. 

Then  the  last  paragraph : 

As  to  the  Pelagic  Sealing,  it  is  evident  that  a  systematic  hunting  of  the  Seals  in 
the  open  sea  on  the  way  to  and  from  or  around  the  rookeries,  will  very  soon  cause 
the  complete  extinction  of  tliis  valuable,  and  from  a  scientilic  point  of  view,  so 
extremely  iutere>5ting  and  important  animal,  esi)ecially  as  a  great  number  of  the 
animals  killed  in  this  manner  are  pregnant  "cows,"  or  "cows"  temporarily  sejia- 
rated  from  their  pnjjs  while  seeking  food  in  the  vicinity  of  the  rookery.  Every  one 
having  some  experience  in  Seal-huntiug  can  also  attest  that  only  a  relatively  small 
part  of  the  Seals  killed  or  seriously  wounded  in  the  o])en  sea  can  in  this  maimer  be 
caught.  We  are,  therefore,  persuaded  that  a  ))roiiibition  of  Pelagic  Sealing  is  a 
necessary  condition  for  the  prevention  of  the  total  extermination  of  the  Fur-Seal. 

Tliere  are  other  letters,  with  which  I  must  not  detain  you,  from  gen- 
tlemen of  eminence  in  various  countries  of  scientilic  position  and  high 
rei)ute. 

Now  tliis  is  sci<'nti(ic  testimony;  these  are  not  seal-hunters  or  super- 
intendents. Tliis  is  the  scicnlilic  branch  of  the  case;  on  the  other  hand 
we  have  a  great  mass  of  testimony  that  J  cannot  stoj)  to  review.  Tliere 
is  a  vast  amount  of  evidence  in  tlie  case  from  jjractical  men.  In  the 
Collated  Testimony  appended  to  the  Ameii(;an  Argument  from  ]iages 
300  to  ."512  you  will  lind  the  testimony  of  174  i)ractical  scalers;  25  of 
them  are  masters  of  vessels,  30  are  seamen,  S(»  are  Indian  hunters,  8 
others  are  intelligent  observers  from  those  resident  on  the  Islands.  I 
shall  not  read  a  word  of  tlieir  testinuiny.  1  refer  you  to  it.  It  is  all 
concMirrent. 

It  is  nothing  but  a  repetition  of  the  statement  tiiat  in  their  Judg- 
ment the  decrease  that  has  taken  jdace  is  owing  to  this  destriiclion  of 
females  and  young,  and  that  the  extermination  of  the  seal  will  be  the 
conse(|Uence.  They  come  to  the  e.vact  coneluHion  from  their  i»raeti<'al 
j)oint  of  view  that  the  scientilic  men  do  from  theirs.  Thes<'  witnesses 
are  no  more  scientilic  men  than  those  scientilic  nu'ii  nn',  practical  seal- 
ers, and  the  concunence  of  tlieir  Judgment  is  extraordinary. 

^^'hat  is  there  on  the  other  side'  Among  all  the  scientilic  men  of 
eminence  in  this  woild,  even  inclmling  those  in  lOnghuul  like  Professor 
Sclater,  Professor  IIuNleyand  I'lolessor  Flower,  whose  letter  was  read 
the  other  day,  where  is  the  man  who  comes  to  contradict  the  testimony 
of  these  gentlemen  and  to  ex|)i('ss  an_\- dilVei-ent  view:'  Where  is  the 
practical  evidence  to  the  contrary?     \Vhat  is  it  that  my  learned  friends 
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sny  about  this?  Do  tlioy  say  that  you  can  go  on  killing  females  in 
these  increasing  proportions,  for  you  have  not  failed  to  observe  that  the 
business  of  pelagic  sealing  has  grown  in  respect  to  the  number  of  vessels 
with  great  rapidity— do  they  assert  that?  No.  They  attempt  to  parry 
it  only  by  sayingC  "Well,  you  exaggerate  it".  You  might  as  well  say 
we  exagg-erate  mathematics.  That  we  exaggerate  a  demonstration  of 
geometry.  It  is  a  result  that  comes  mathematically; — certainly,  by 
natural  laws  from  certain  premises.  Kobody  can  exaggerate  it.  It 
does  not  need  any  exaggeration. 

They  undertake,  however,  to  say  this  is  not  the  only  factor  in 
exteriiiination.  This  is  not  all  there  is,  they  say;  you  are  responsible  for 
some  of  it;  there  is  a  decrease  that  is  alarming  and  i^ortentous,  but  it 
is  not  all  our  fault.  It  is  partially  yours.  Now,  I  propose  to  examine 
that  question;  not  because  it  is  really  material,  but  because,  so  far  as 
time  allows,  I  do  not  propose  to  leave  any  suggestion  that  my  learned 
friends  think  important  enough  to  make,  and  to  rely  upon,  to  be  disre- 
garded.    We  will  meet  them  on  their  own  ground  on  all  these  points. 

Let  me  first,  however,  call  your  attention  to  the  conclusive  mathemat- 
ics that  result  from  this  evidence.  I  said  a  little  wbileago,  in  opening 
the  question  of  the  proportion  of  females,  that  reflection  would  show, 
without  any  figures,  that  this  business  of  killing  the  males  ever  since 
1847  and  sparing  the  females,  till  pelagic  sealing  prevented  them,  must 
result  in  a  preponderance.  My  learned  associates  have  prepared  for 
my  use  a  statement.  It  is  in  reidy  to  the  calculation  that  my  learned 
friend  Sir  Charles  Russell  presented,  based  on  the  diagrams  of  the 
American  Cop.imissioners  which  are  given  in  connection  with  their 
Report ;  and  he  arrives  at  a  conclusion  which  certainly  leads  me  to  think 
that  he  is  not  so  much  my  superior  in  mathematics  as  he  is  in  everything 
else.  He  arrives  at  the  conclusion  that  the  diminution  caused  by  pelagic 
sealing  on  the  statistics  in  this  case  is  inconsiderable;  or  figuring  it  out 
it  is  not  large  enough  ever  to  exterminate  the  herd.  How  does  he 
reach  that  conclusion?  Simply  by  leaving  out  the  most  important  fac- 
tor in  his  sum.  He  treats  these  females  as  individuals,  and  takes  no 
account  of  their  productive  faculty.  He  does  not  take  into  account  the 
geometrical  progression  from  year  to  year..  If  the  same  mathematics 
were  true  in  the  increase  of  the  human  race  we  should  not  be  here. 
We  should  long  ago  have  perished  oft'  the  earth.  It  is  the  reproductive 
power  of  the  female  sex  which  has  kept  the  human  race  in  its  rapid 
progression  in  number,  even  though  the  ratio  of  increase  in  humanity 
is,  of  course,  from  many  and  obvious  reasons,  very  much  slower  than  the 
Ijrogression  of  many  animals  of  a  lower  grade. 

In  reply  to  this  suggestion  my  learned  friends  on  our  side  have  pre- 
pared some  tables,  which  are  nothing  new.  They  are  simply  figures 
which  we  make  upon  the  evidence,  in  reply  to  his  figures;  but  I  cannot 
make  them  understood  without  you  have  tlie  kindness  to  glance  at  the 
Report.  They  introduce,  as  I  say,  nothing  new.  They  are  only  figures 
based  on  the  evidence  in  the  case,  and  I  shall  be  able  to  point  out  what 
there  is  of  them,  very  briefly.  They  can  be  compared  in  their  results 
witli  the  result  that  my  learned  friend  has  arrived  at  with  his  figures. 

The  assumption  of  these  tables  should  be  first  stated,  in  order  that 
they  may  be  understood.  We  assume  that  the  seals  born  in  auy  year 
decrease  annually  at  the  several  rates  indicated  in  the  diagrams  of  the 
United  States  Commissioners. 

(See  the  United  States  Case,  page  353.)  That  is  from  natural 
causes,  of  course;  that  they  decrease  aside  from  anything  that  men 
do;  and  it  struck  me  that  the  ratio  allotted  by  the  Commissioners  of 
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decrease  from  natural  causes  was  too  large;  but  my  opinion  on  that 
question  is  worthless;  and  there  is  no  evidence  by  whicli  it  can  be 
ascertained.  They  evidently  undertook  to  make  a  very  liberal  allow- 
ance for  the  death  of  the  young  by  natural  causes;  and  they  work 
out,  I  believe,  that  half  of  all  that  are  born  perish  the  tirst  year;  and 
then  in  a  proportionate  ratio  they  continue  to  perish  from  merely 
natural  causes,  even  if  they  were  left  alone.  Then  we  assume  that 
each  breeding  female  has  a  breeding  life  of  18  years.  That  is  the 
result  of  the  best  evidence  there  is  in  this  case:  that  each  breeding 
female  gives  birth  annually,  from  and  including  her  third  year,  to  one 
pup,  and  that  half  of  these  pups  are  females.  That,  I  believe,  is 
conceded.  Of  course,  these  are  assumptions,  but  they  are  the  best 
assumptions  that  the  evidence  warrants  as  to  the  breeding  age  of  the 
seals,  the  number  of  pups  that  they  produce.  Then  a  calculation  is 
made  in  this  wa^-;  and  we  will  take  Table  A.  We  take  1,000  females. 
By  way  of  hypothesis  we  divide  them  into  4  classes:  3  years  old,  4 
years  old,  5  years  old,  6  years  old,  which  are  all  breeding  ages.  Then 
if  you  refer  to  the  first  column  of  Table  A,  the  left-hand  column,  the 
figures  at  the  top  give  the  numbers  of  the  years  from  one  to  18.  In 
column  one,  the  4  lower  figures  of  250  each  represent  these  1,000  fur- 
seals  of  3,  4,  ")  and  G  years  of  age.  Now  those  seals  will  ])roduce  that 
year  500  female  pups,  upon  the  assumption  that,  if  they  produce  1,000 
young,  500  v.  ill  be  females.  You  add,  therefore,  to  that  1,000,  the  first 
year,  500;  and  you  have  now  1,500  females  of  whom  the  500  are  just 
born. 

Now  go  to  the  second  year,  and  the  500  females,  that  were  born  the 
year  before,  shrink,  by  natural  causes,  to  1*50  who  attained  their  second 
year,  and  that  250  is  the  second  figure  in  the  column.  Tiien  the  1,000 
breeding  seals,  with  which  you  begin,  shiiiik,  the  one  class  to  208,  the 
next  to  225,  the  next  to  230,  and  the  last  to  220.  Those  are  the  figures 
resulting  from  the  ratio  of  decrease  given  by  the  Commissioners.  That 
nnndjer  of  seals,  thus  shrunk  from  tlie  former  year,  produces  that  year 
444  females,  which  you  will  lind  is  tlie  figure  at  the  head  of  the  column, 
and  tlie  number  of  female  seals  has  increased  that  year,  the  net 
increase,  to  1,583.  Xow  if  you  follow  that  table  down,  noticing  that 
tlie  corrcsjtonding  figure  in  ea(;h  cohmin  is  one  step  lower  down,  you 
find  what  Ijecomes  of  that  original  1,000  tluit  you  started  with.  In  the 
sixteenth  year  they  are  all  gone;  tliat  is  to  say,  if  not  dead  they  are 
past  the  breeding  time,  and  that  1,000  with  wliich  you  started  has 
gradually  disappeared  Irom  the  lierd,  and  is  gone. 

You  will  see  what  the  successiv<;  birtli  in  each  successive  year  is 
after  tliey  get  to  b<^  old  enough  for  the  seals  that  are  born  in  each  suc- 
cessive year  to  breed,  and  you  will  see  at  the  liead  of  the  column  under 
each  successive  year  the  females  that  will  be  born  <luring  that  year. 
They  are  carried  foiward  with  their  increase  after  they  get  to  be  three 
years  old,  and  I  think  with  this  exjilanation  I  can  alld  nothing  that 
renders  the  tables  any  clearer,  'i'hey  are  (piite  clear  as  they  stand 
and  you  see  tlie  result  in  the  IS  years;  at  the  end  of  that  time  1,00() 
females  liave  become  2,117,  as  a  net  result  a(t<'r  deducting  all  tiiat 
have  died  from  natural  causes  either  by  being  killed  in  earlier  years  or 
from  outliving  their  nsefulness  and  so  disa|ipearing. 

I'idess  some  (|uestion  should  be  suggested  about  these  tahles  I  will 
turn  to  Table  15  though  I  should  be  happy  to  try  to  answer  any  ques- 
tion that  may  be  put. 

Tabh'  I?  shows  the  number  of  females  that  would  have,  been  alive  in 
1882  excei)t  for  pelagic  sealing  and  which  would  have  appeared  on  the 
breeding  grounds  in  1884,  calculating  fiom  Table  H. 
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This  table  bogiiis  Avitb  the.  year  1872  and  ends  with  the  year  1882. 
That  covers  11  years  therefore.  It  assumes  the  theoretical  calculation 
of  the  last  table.  It  gives  the  catch  for  each  year  as  derived  from 
actual  figures  in  the  evidence  the  tables  given  by  the  American  Com- 
missioners of  the  pelagic  catch,  and  it  figures  out  upon  that  basis  the 
net  loss  to  the  herd  by  the  destruction  of  the  number  of  females  which 
the  table  shows  were  actually  taken. 

That  requires  a  word  of  explanation  before  leaving  it.  We  have 
assumed  that  for  the  purpose  of  this  table,  all  the  seals  shown  to  have 
been  taken  by  pelagic  sealing  are  females.  Of  course,  that  might  at 
the  threshold  be  challenged.  We  do  it  for  this  reason:  In  the  first 
place  85  per  cent  are  proved  to  be  females.  Then  it  is  sho^vn  by  a 
great  body  of  evidence  what  common  sense  indicates  sufficiently  with- 
out any  evidence,  that  a  great  many  more  seals  are  necessarily 
destroyed  by  shooting  in  the  water  than  can  possibly  be  saved,  and 
that  of  the  proportion  of  seals  that  are  lost,  the  same  proportion  are 
females  as  among  those  that  are  saved,  so  that  if  85  per  cent  of  the 
seals  saved  are  females,  85  of  those  lost  are  females,  and  when  you  add 
a  very  small  percentage  to  what  the  evidence  shows  is  the  actual  loss, 
it  is  a  very  moderate  assumption  that  the  number  of  seals  destroyed, 
wasted  and  lost  is  equal  to  the  entire  number  of  seals  saved,  male  and 
female.  Therefore  we  have  felt  it  right — and  the  figures  sustain  us — 
in  treating  the  pelagic  product  that  is  saved  as  all  of  them  being  females. 

Now  what  is  the  result?  The  result  is  that  the  number  of  females 
killed  in  those  ten  years,  because  although  11  years  are  covered,  in  one 
year,  namely,  that  of  1873,  the  catch  is  not  given — the  number  of 
females  lost  to  the  herd  aside  from  those  perishing  from  natural  conse- 
quences is  137,024.  That  is  the  actual  result;  that  is  at  the  end  of 
1882.  Now  if  you  will  kindly  turn  over  the  leaf  to  table  0,  this  is  car- 
ried forward,  so  as  to  show  the  number  of  females  which  would  have 
been  alive  in  1889  except  for  pelagic  sealing,  and  which  would  have 
appeared  on  the  breeding  grounds  in  1891,  three  years  later.  It  is  a 
carrying  forward  of  the  same  figures  with  the  addition  of  the  catch  in 
the  years  subsequent  to  1882 — from  1882  to  1889;  and  on  the  same 
basis  of  calculation  you  find  as  the  result  of  these  figures,  that  the 
female  seals  on  the  breeding  grounds  in  the  year  1891,  in  consequence 
of  the  ascertained  pelagic  catch,  would  be  483,420,  in  round  numbers, 
500,000  of  female  breeding  seals  destroyed  by  the  pelagic  catch,  and  by 
nothing  else:  I  respectfully  invite  attention  to  those  figures. 

Lord  Hannen. — You  have  invited  a  question  upon  this  table,  I 
believe. 

]Mr.  Phelps. — Certainly,  my  Lord. 

Lord  IIannen. — Does  that  take  account  of  any  female  born  to  replace 
those  supposed  to  be  used? 

Mr.  Phelps. — Yes. 

Lord  Hannen. — It  does  take  that  into  account. 

]\Ir.  Phelps. — Yes,  it  takes  an  account  of  the  perpetual  birth-rate 
as  well  as  the  decrease.  In  the  first  table  that  is  made  very  plain  by 
adding  every  j^ear  the  increment  and  deducting  the  loss  from  natural 
causes.  Those  are  figures  that  are  applied  to  the  pelagic  catch,  and 
the  consequence  of  tlie  figures  is,  that  the  loss  from  the  pelagic  catch 
to  the  herd  is  in  round  numbers  500,000  breeding  females — not  quite 
that.  Mr.  Carter  has  suggested  a  correction,  that  naturally  enough 
escaped  me,  that  this  483,420  is  subject  to  one  deduction  that  is  not 
made  in  the  table.  It  is  a  little  too  large.  It  is  subject  to  the  deduc- 
tion of  those  who  would  have  died  between  1889  and  1891,  from  natural 
causes. 
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Mr.  Carter. — It  is  not  too  large  for  1880. 

Mr.  Phelps. — No.  The  table  is  right  as  it  is  headed.  It  shows  the 
loss  in  1889,  but  when  you  come  to  carry  that  forward,  3  years  longer, 
to  1891,  you  must  take  into  account  the  deaths  from  natural  causes  of 
these  young  seals  maturing  during  that  period.  That  figure  has  not 
been  made,  but  it  would  not  change  the  result. 

On  the  other  hand  the  killings  of  1890  and  1891  are  not  included, 
which  would  more  than  balance,  because  if  they  are  not  included  then 
the  number  of  females  Avould  be  increased  rather  than  diminished. 

Now  this  is  Table  D,  the  last  one,  which  shows  the  loss  in  the  number 
of  female  seals  which  would  be  eftected  by  10  years  of  pelagic  sealing 
based  on  the  su])i)Osition  that  20,000  breeding  females  were  killed 
annually  during  that  period. 

This  is  a  hypothetical  table  not  founded  on  actual  catch,  showing 
what  would  be  lost  if  20,000  breeding  females  are  killed  by  pelagic 
sealing  each  year:  you  will  see  readily  from  the  table  how  that  is  fig- 
ured out,  and  the  total  loss  in  10  years  of  female  seals  would  be  361,840. 
The  difference  between  this  table  and  the  last  is  that  the  last  is  at- 
tempted to  be  founded  on  the  actual  destruction  as  reported.  This  is 
based  on  a  hypotlietical  destruction  of  20,000  female  seals  in  each  year. 
I  am  talking  exclusively  of  female  seals  in  these  tables.  They  take  no 
account  of  anything  else.  It  is  the  loss  of  breeding  females.  I  should 
have  remarked  that  there  is  a  total  loss  of  females,  and  a  loss  of  breed- 
ing females,  the  difference  being  of  course  that  females  are  not  breeding 
females  till  they  are  three  years  old,  and  the  loss  of  breeding  females 
is  220,820,  and  the  total  loss  of  females  at  the  end  of  the  period  is 
301,840. 

The  Ameri(.'an  Commissioners  do  not  assume  to  number  the  herd,  but 
they  give  a  hypothetical  herd  in  whicli  there  is  sujiposed  to  be  1,;jOO,000 
females,  of  which  800,000  are  capable  of  breeding.  That  is  a  total  herd 
of  3,000,000.  It  is  seen,  therefore,  assuming  the  I'ribiloff  herd  to  cor- 
respond in  numbers  to  the  Commissioners'  hypothesis,  that  in  10  j-ears 
of  i)e]agic  sealing  whi('h  destroyed  20.000  breeding  females  a  year,  the 
number  of  lemales  in  the  herd  would  be  reduced  by  301,840,  or  over  24 
per  (;ent  of  the  wliole  number  of  females,  while  the  breeding  females 
would  be  reduced  by  220,820.  If  you  take  it  at  3,000,000  as  its  nor- 
mal comlition,  and  assume  half  of  those*  are  females,  and  tliat  of  the 
1,.")00,(IOO  (ciiiiilcs,  .SOO,0(M)  an;  caiial)l('  of  breeding,  the  figures  tell  the 
consequence,  tliat  27  ])ercentof  the  breeding  cow s  aie  gone  in  10  years. 
Of  course,  it  nuiy  be  said  these,  figures  ar«;  upon  tiie  hyi)othesis  of  the 
Commissioners,  because  an  exact  census  cannot,  be  taken,  but  it  is  the 
l)est  liyitotliesis  that  tiie  case  admits  of.  I  <lo  not  think  that  examin- 
ing this  talth',  in  connection  witli  (he  evidence  in  llie  case,  it  will  oc<'ur 
to  members  of  tlie  Tribunal  (hat  the  jjreinises  are  in  any  respect  erro- 
neous, that  tln'  hypotheses  aie  not  the,  most  Just  and  icasonable  that 
the  nuiteiials  of  (he  Case  enable  us  to  mak(^;  and  from  this  sour(;e  as 
well  as  from  all  the  others  we  aiiive  at  a  conclusion  (hat  1  confess,  to 
my  mind,  would  be  Just  as  ap]>arent  belbi-e  I  heard  a  word  on  (1m^  sub- 
ject from  scientidc,  or  ])rac(ical  men,  liom  tables,  frfun  experience  (else- 
where, as  it  is  now.  Anyone  wlio  will  give  a  moment's  a(tention  to 
the  geometrical  pntgression  of  animal  life — animals  of  this  class  I 
mean,  or  animals  that  are  analogous  to  thos(^  w  ith  which  we  ar(5  con- 
cerned— nnist  see,  if  lie  is  no  more  ^f  a  matluMnaticiau  than  1  am,  what 
result  takes  ]>lace. 

Cast  your  eyes  l)ack  for  one  nuunent  to  (lie  growOi  of  the  po])ulatiou 
of  this  world.     The  conditions  of  increase  are  uotiiing  like  those  w© 
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assnine  here.  Tlie  Iminiin  race  is  not  i)olyyainous.  Tlie  Dumber  of 
children  that  are  ])ro(lu(ed  under  ordinary  circnnistanees  is  far  less. 
The  time  that  ehipses  before  the  productive  ])eriod  arises  is  much ' 
greater.  Now  let  a  i)erson  retlect  for  a  moment  liow  \ong  it  is  since  the 
continent  of  America  was  discovered.  The  Indians  that  then  inhabited  ; 
it  are  substantially  none.  A  remnant  alone  remains  in  the  Far  West 
that  are  fast  disappearing.  Now  look  at  the  (;0,()00,OUO  or  70,000,000  of 
people  on  that  Continent,  leaving  Indians  out.  Where  do  they  come 
from"?  Emigration  considerably,  of  course.  All  from  emigration  in 
the  first  place — all  the  descendants  of  emigrants.  But  what  country 
has  lost  population  in  that  period  from  whence  they  came?  One  or 
two — perhaps  one,  might  be  imnied;  under  unhappy  circumstances  in 
a  more -recent  period,  its  poiiulation  has  diminished,  but  not  during 
that  entire  i)eriod.  In  every  country  in  the  world  that  400  years  ago 
began  to  contribute  to  the  j)opulation  of  the  Western  Hemisphere  its 
own  population  lias  largely  increased. 

Now  suppose  a  herd  of  animals  of  this  kind  is  not  touched  by  man 
at  all.  The  increase  would  not  be  indefinite;  it  would  reach  a  point 
which  would  be  called  by  naturalists  its  maximum.  The  laws  of  nature 
provide  for  those  things.  No  race  of  animals  could  ever  over-populate 
the  earth  or  reach  a  point  where  the  laws  by  which  the  increase  of  pop- 
ulation regulates  itself.  ; 

The  President. — Malthusianism. 

Mr.  Phelps. — Yes,  the  natural  Malthusianism.  The  natural  opera- 
tion of  that  theory  undoubtedly;  but  in  order  for  that,  causes  have  to 
intervene,  provided  by  Providence,  by  which  these  animals  are  kept  at 
their  maximum.  It  was  enquired  by  the  President,  in  the  early  stages 
of  this  discussion,  how  it  came  to  pass,  if  the  males  were  not  reduced 
by  artificial  killing,  that  the  females  would  become  most  numerous. 

That  is  a  question  that  is  for  naturalists  to  answer,  or  for  observers; 
but  I  suppose  the  answer  to  be  in  the  theory  of  the  survival  of  the 
fittest.  I  suppose  when  the  number  of  males  becomes  too  large  in  such 
a  herd  of  wild  animals,  when  they  are  not  artificially  restrained  as  in 
the  propagation  of  domestic  animals,  there  is  a  mutual  destruction  by 
fighting,  of  which  these  islands  are  the  consi)icuous  theatre,  with  regard 
to  this  race  of  animals,  and  it  results  not  in  the  survival  of  all  the  males, 
but  only  a  part  of  them.  However,  that  is  theoretical,  and  I  do  not 
care  to  i)ursue  it. 

Now,  Sir,  this  is  the  point  to  which  all  my  observations  have  tended 
to  day,  and,  part  of  them,  yesterday:  are  we,  or  are  we  not  as  a  matter 
of  fact,  established  by  the  evidence  .in  this  case,  drawn  from  many  con- 
verging and  independent  sources,  entitled  to  say,  that  the  continuance 
of  pelagic  sealing  just  as  it  has  taken  x)lace,  especially  in  view  of  the 
increase  of  it,  which  we  have  shown  also  to  be  steady,  and  which  will 
only  find  its  check  Avhen  the  destruction  of  the  animals  ceases  to  render 
it  profitable,  results  necessarily  at  no  very  distant  period  in  the  exter- 
mination of  this  race  of  animals  here  as  it  has  everywhere  else. 

Now  returning  to  what  has  been  said  by  my  friends  on  the  other  side 
— that  is  to  say,  that  the  management  on  the  islands  has  not  been  good, 
and  therefore  that  the  pelagic  sealer  is  not  responsible  for  all  the 
decrease  that  has  taken  place  in  this  herd. 

Before  I  look  into  the  facts  upon  w^hich  I  shall  claim  that  to  be  a 
proposition  absolutely  unwarranted^— that  will  no  more  bear  examina- 
tion in  the  light  of  the  whole  evidence  in  the  case  than  any  of  the  other 
propositions  that  1  have  been  able  to  demonstrate  to  be  inaccurate  and 
unfounded — suppose  it  to  be  true?     ISupi)ose  that  in  the  prosecution  of 
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this  iiidnstry  by  a  great  uation  not  wanting  in  intelligence,  anxions  to 
preserve  this  herd,  largely  interested  in  preserving  it — that  in  this 
industry  as  in  every  other  pursuit  that  man  ever  set  his  hand  to,  experi- 
ence has  shown,  as  it  advanced  and  grew,  that  earlier  methods  were  in 
some  respects  deficient — that  the  first  ideas  were  not  always  the  best — 
that  time  has  develoi)ed  not  only  the  necessity,  but  the  means  of 
improvement.  Is  there  an  industry  to  which  that  does  not  apply? 
Can  there  be?  Can  any  man  undertake  to  »i\y  that  the  time  will  ever 
come  when  the  oldest  handicraft  will  have  reached  a  point  at  which 
improvement  is  impossible?  I  fancy  that  no  man  who  has  a  common 
acquaintance  with  the  history  of  his  race  will  venture  to-assert  such  a 
conclusion.  Suppose  it  is  true  that  the  number  it  was  estimated  might 
be  taken  from  the  seal-herd  without  harming  it,  had  proved  too  great — 
suppose  it  was  true  that  in  the  manner  of  taking  them  the  best  pos- 
sible manner  is  shown  by  experience  not  to  have  been  observed  and 
that  improvements  are  needed,  is  there  any  doubt  that  they  svill  be 
adopted?  ^lay  not  the  interest  and  intelligence  of  the  nation  which, 
with  such  sedulous  care,  has  managed  this  industry  during  the  short 
l)eriod  since  1809  when  they  began,  make  it  certain  that  the  improve- 
ments will  take  place?  Are  the  difficulties  that  are  suggested  diificul- 
ties  that  cannot  be  overcome?  Is  it  like  the  killing  of  the  female  seal 
in  the  water, — something  that  cannot  be  helped  if  you  arc  to  kill  seals 
there  at  all?  Very  far  from  it.  Therefore,!  might  well  dismiss  this 
suggestion  of  the  accountability  of  the  management  on  the  Islands  for 
a  i)art  of  the  decrease  with  the  single  remark : — Granted  that  experience 
has  taught  us  better  intelligence,  and  that  some  things  must  be  cor- 
rected which  are  easy  of  correction,  what  has  that  to  do  with  the 
certain  and  inevitable  means  of  extermination  with  which  we  are  deal- 
ing in  this  case?  It  almost  iieeds  an  apology  fur  carrying  this  enquiry 
any  further;  and  it  is  only  because  I  am  not  willing  to  leave  anything 
that  I  conceive  to  be  wrong — without  allusion. 

Now,  what  are  the  i)oints  in  the  mamigement  on  the  Islands  which 
are  claimed  by  my  learned  iriends  to  have  been  mischievous  in  the 
past?  They  are  two.  They  say,  we  have  killed  too  many  nude  seals. 
The  diaft  that  we  set  out  with  of  1()(),()()()  is  too  great.  You  will  remem- 
ber that  the  Statute  authorises  the  Secretary  of  the  Treasury  at  any 
time  to  restrict  it,  if  it  is  found  tiuit  they  are  taking  too  many.  You  will 
remendjer  that  uikUm-  the  Orders  of  the  Secretary  in  181)0,. the  number 
was  restiicU^l  to  'J15,(M)0;  and,  tlicrefore,  it  is  perfectly  i)l;un  that,  if 
any  restriction  is  neci^ssary  for  th(i  ])reservati«)n  ot  tliis  race,  it  will  b(i 
made.  Tin;  I 'nited  States  here  is  not  struggling  (or  the  privilege  of 
prior  extermination,  beciMis<'  that  would  he  (jnite  in  their  power  without 
any  license  at  all. 

The  seeond  objection  is  tliat  in  the  miinner  of  (lri\  ing  tlie  seals,  at 
ti?nes  I  will  allude  to  presently,  they  have  been  injured;  those  that  are 
not  killed  lia\'e  been  so  injured  as  to  alVect  the  reproductive  power  of 
the  raee,  and  so  to  diminish  the  birth  rate  by  alfecting  the  opposite  sex 
from  that  wliicdi  is  exposed  to  pelagic  sealing. 

If  that  were  true  it  does  not  touch  the  (pn-stion  of  extermination  at 
all.  It  simply  shows  that  we  have  somewhat  hastened  it  by  ill-advised 
conduct  which  it  is  to  be  presumi^d  will  certainly  be  check<Ml  and  be 
corrected  if  the  raee  can  be  preserved.  I>ut  theic  is  no  just  (buiulation 
for  that  assertion.  It  stands  ])rincipally  ui)on  the  statements  of  a  gen- 
tleman about  whom  more  has  l)een  said  than  would  have  been  said  if 
lie  were  here  present  to  be  (-xamined  orally,  who  has  been  pi-omot(.'d  in 
this  case  by  my  friends  to  the  ofiice  of  Professor, — a  geidleman  who  has 
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given  considerable  attention  to  this  subject,  who  has  written  much  and 
said  more,  and  who  undoubtedly  knows  a  good  deal  about  the  subject 
and  has  been  regarded  as  an  authority. 

But  before  I  come  to  consider  the  only  point  on  which  we  have  any 
criticism  to  make  upon  Mr.  Elliott's  deliverances  upon  this  subject, 
which  are  all  in  favor  of  our  contention,  except  on  this  one  topic,  let 
me  say  that  we  can  well  afford  to  accept  this  gentleman  at  the  estimate 
put  upon  him  by  my  learned  friends  on  every  point  but  this;  we  do  not 
need  his  corroboration,  but  we  have  it  very  emphatically,  for  all  it  is 
worth,  on  every  j^oint  almost,  connected  with  seal  life  which  we  are 
contending  for,  except  this. 

!N^ow,  as  to  the  number,  my  friends  have  endeavored  to  show  that  the 
American  average  on  the  Pribilof  Islands,  of  100,000,  was  a  great  deal 
larger  than  the  Eussian  authorities  had  deemed  safe.  To  begin  with, 
what  if  it  was?  What  constitutes  the  Russians  a  particular  authority"? 
The  reference  to  the  average  which  Russia,  in  the  early  period,  before 
they  began  to  discriminate,  when  they  were  killing  in  an  exterminating 
way,  that  is  to  say  killing  without  any  refei"ence  to  whether  they  were 
males  or  females — does  not  prove  anything.  It  was. not  until  1847,  as 
the  British  Commissioners  admit,  that  the  present  system  of  discrimi- 
nation was  begun.    It  has  been  followed  ever  since. 

After  that,  between  1850  and  1807,  it  will  be  found  from  the  evidence 
that  the  number  of  skins  they  took,  depended  on  the  markets  of  the 
world.  Of  course  they  could  not  overstock  the  market  without  depre- 
ciating the  returns,  instead  of  increasing  them.  Bancroft,  the  historian 
that  is  referred  to  in  the  British  Case  so  frequently, — I  read  from  the 
footnote  to  the  United  States  Counter  Case  page  73 — says: 

In  1851,  30,000  could  bo  killed  annually  at  St.  Paul  Island  alone,  and  in  1861  as 
many  as  70,000,  Tivithout  fear  of  exhausting  the  supph'. 

The  figures  from  1860  to  1867,  given  in  the  British  Case,  are  shewn 
in  the  United  States  Counter  Case  at  pages  71  to  73,  to  be  incorrect. 
What  are  they  ?  They  say  for  1861, 1862, 1863, 1864, 1865, 1866, 1867,— 
so  many;  the  last  five  being  estimates — round  numbers,  and  as  to  4 
of  them  an  interrogation  mark  is  put  against  them  by  the  Commission- 
ers, which  indicates  that  tliey  are  open  to  question — they  are  rather 
suggested.  Then  in  Sections  777  to  779  of  the  British  Commissioners 
Report,  you  see  how  these  figures  are  reached.  To  get  those  of  1861, 
they  took  Elliott's  totals  for  the  years  1842  to  1862  and  subtracted 
Bancroft's  totals  from  1842  to  1861,  and  the  difference  they  call  the 
ligures  of  1861.  But  what  does  Elliott  himself  say  about  those  totals 
of  his?    At  page  165  of  the  Census  Report  he  says: 

I  now  append  a  brief  but  significant  extract  from  Technineniov — significant  sim- 
ply because  it  demonstrates  that  all  Russian  testimony,  other  than  Veniamiuov's, 
is  utterlij  self  contradictor n  in  regard  to  tlie  number  of  seals  taken  from  the  Pribylof 
Islands.  Techmneniov  iirst  gives  a  series  of  tables  which  he  declares  are  a  true 
transcript  and  exhibit  of  the  skins  sold  out  of  Alaska  by  the  Russian-American 
Company.  The  latest  table  presented,  and  up  to  the  date  of  his  writing,  18G2,  shows 
that  372,894  fur-seal  skins  were  taken  from  the  Pribilof  Islands,  via  Sitka,  to  the 
Russian  markets  of  tlie  world,  in  the  years  1812-1862,  inclusive ;  or  giving  an  average 
catch  of  18,644  per  annum  (p.  221).  Then  further  on  as  he  writes  (nearly  one  hun- 
dred pages),  he  stultifies  his  record  above  quoted  by  using  the  language  and  figures  as 
follows :  "  In  earlier  times  more  were  taken  than  in  the  later;  at  present  (1862)  there 
are  taken  from  the  island  of  St.  Paul  70,000  annually  without  diminishing  the  num- 
ber for  future  killing".  Further  comment  is  unnecessary  upon  this  author,  who 
thTis  writes  a  history  of  the  doiugs  of  the  Russian-American  Company. 

The  bottom,  therefore,  of  the  British  Commissioners  computation 
derived  from  Mr.  Elliott,  falls  out  upon  the  testimony  of  Mr.  Elliott, 
who  says  that  it  is  not  in  the  lea&t  reliable.    The  United  States  show 
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that  the  number  of  seals  killed  in  that  year,  18GI,  was  47,940,  and  in 
proof  of  this  they  have  publislied  a  letter  from  the  Chief  Manager  of 
the  Enssian  American  Colonies  to  the  Enfjsian  American  Company, 
written  at  Sitka,  October  14,  18G1,  containing  a  Eeport  upon  the  oper- 
ations of  the  Company  for  that  year.  The  reference  for  that  is  the 
United  States  Counter  Case,  page  105.  One  would  suppose  that  was 
satisfactory  evulence  of  the  number  killed  by  the  Company.  He  says — 
this  is  an  extract  of  course: 

lu  the  course  of  this  year — 
that  is  1861 ;  the  date  of  the  letter  is  October  14th 

In  the  course  of  this  year  47,940  seal  skins  have  been  taken  from  the  islands  of 
St.  Paul  an<l  St.  Georjie,  of  which  nuiuher  24,943  salted.  8,000  bachelors,  dried,  and 
2,500  greys  have  to  be  sent  to  New  York;  and  12,000  dried  skins  will  now  be  sent  by 
the  ship  Czaritza  to  Croustadt. 

The  British  Commissioners,  in  this  extraordinary  method  of  comi)U- 
tation,  make  the  figures  for  that  year  29,099.  The  Manager  of  the 
Company  informs  us  that  it  is  47,940. 

Sir  Charles  Russell. — One  is  shipped  from  the  island,  and  the 
other  may  be  killed  on  the  island.    The  two  figures  are  not  inconsistent. 

Mr.  Phelps. — Why  not?  He  describes  what  had  become  of  all 
these — where  they  are  all  sent.     They  are  all  sent  to  market. 

Sir  Charles  Kussell. — You  have  been  speaking  yourself  of  not 
glutting  the  market. 

Mr.  Phelps. — They  are  all  sent  to  market.  They  are  not  only  killed, 
but  sent  to  market;  and  they  only  sliew  the  fallacy  of  figures  that  are 
arrived  at  by  taking  one  unreliable  and  unproved  sum,  and  subtracting 
it  from  another  unreliable  and  unproved  sum  and  taking  the  difference 
as  the  basis. 

At  Section  779  of  the  British  Commissioners  Ixeport  is  the  authority 
for  the  years  1802  to  1807.  That  is  their  figures.  Most  of  tliem  they 
have  marked  witli  an  interrogation  i)oint,  as  I  said  before.  They  by  no 
means  undertalcc  to  vouch  them; — I  am  not  1o  be  inferred  as  saying 
that  they  misrci>rcsent  this,  becanse  they  say  themselves  that  these 
figures  both  inclusive,  have  been  filled  hypothetically  by  Elliott.  They 
say: 

The  figures  for  the  years  are  tliereforo  far  from  satisfactory. 

Those  figures  of  course  disiii»]K'ar,  becanse  in  the  first  place  the  Com- 
missioners say  themselves  that  llicyare  unsatisfactory:  they  ap))ear, 
in  th(^  next  ])lace,  to  be  based  n[)on  a  hy|)othesis,  and  the  man  who 
invents  the  liypothcsis,  Elliott,  says  they  are  unreliable.  They  disap- 
peai'  into  tlie  air. 

We  have,  put  translations  and  facsimiles  of  the  official  Correspond- 
ence of  the,  American  Company  <ronsisring  of  l{ei)orts  from  the  wit- 
nesses, and  or<lers  to  the  managers,  in  (he  Counter  Case  at  pages  195 
to  199,  and  at  jtage  4L'!». 

T  will  read  the  Ifeport  for  18(!2 — wo  liave  seen  what  isoi  was.  This 
is  an  extract.     Jt  is  the  I'eportof  theCliief  .Manager  at  Sitka.     He  says: 

In  Hpit<^  of  the  great  slanglitf  r  of  Hcals  on  St.  Paul  Jiiid  St.  (ieorge  llioy  are  every 
year  ocriipying  iiior«i  span-  witli  tlnir  r<i«>kerieM;  and  I  tliemforo  piriiiitted  theni.in- 
ager  to  take  75,0(»0  skiuH  on  th<^  fornicr  island,  instead  of  .^tO.OOO;  and  on  tin*  latter 
r),Of>f>,  an  increase  of  2,0()(i.  Seeing;  now,  however,  tlint  tlie  denmnd  for  se.'ilHl<in8 
for  New  York  does  not  go  beyond  2e,<M)(),  I  will  alter  this  anani^enient,  and  iMstruet 
him  to  jirejiaro  2."), 001)  salted  sealskins  and  20, OiKt  diieil  on  St.  I'aul  ami  not  to  take 
more  than  lj,000  on  St.  (jeorge,  as  hoietol'oro.  The  aoulukius  rotnaiuing  over  cuuuot 
spoil,  as  they  are  thoroughly  Baited 
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Wliat  becomes,  I  slioukl  like  to  know,  of  the  suggestion  that  in  these 
years  the  Kussians  found  it  necessary  to  take  fewer  seals  than  the 
United  States  took  afterwards?  This  is  1801  and  18(51'.  What  are  the 
records  for  the  following  years?  In  1803  it  was  70,000.  I  refer  to  the 
United  States  Counter  Case  pages  195,  190,  197  and  199.  They  are 
taken  from  the  original  letters  of  the  managers  of  these  Companies 
which  are  there  given.  I  read  in  tliis  abbreviated  way  to  save  time, 
and  to  present  results  instead  of  wading  through  language.  You  will 
find  the  letters  there. 

1863 :  70,000  (U.  S.  Counter  Case,  p.  195) 

1864:  70,000  (  —         —         —     p.  196) 

1865:  53,000  (—         —         —     p.  197) 

1866:  53,000  (—         —         —     p.  197) 

1867:  75,000  (—         —         —     p.  199) 

The  British  Commissioners  suggest  that  the  Eussians  were  honest 
enough,  as  they  were  about  to  cede  the  business  to  the  United  States, 
to  take  a  large  number  of  seals  the  last  year  notwithstanding  it  might 
be  a  detriment  to  the  islands.  That  is  not  a  very  respectful  suggestion 
concerning  a  Government  like  Eussia,  and  certainly  is  not  warranted 
by  any  evidence;  but  in  the  United  States  Counter  Case  page  190, 
N"  15,  that  such  is  not  the  cause  of  the  increase,  is  shewn.  Then  the 
Eussian  average  in  the  late  years  of  their  control,  (after  they  began  to 
discriminate  so  that  the  herd  was  in  a  normal  condition),  reached 
70,000  skins  that  were  taken;  and  it  ap])ears  that  more  could  have 
been,  and  would  have  been  taken,  except  that  they  were  kept  down  by 
the  exigencies  of  the  market,  the  want  of  demand. 

In  1808,  in  the  chaos  that  took  place  in  the  absence  of  law,  there 
were  240,000  seals  killed.  That  is  shewn  by  Mr.  Morgan's  testimony 
in  the  United  States  Case,  Appendix  Volume  II,  page  63.  And  in 
1869,  the  following  year,  after  the  government  had  gotten  hold  of  their 
property  and  began  to  control  it  the  amount  was  85,000.  The  number 
of  seals  killed  on  the  Pribilof  Islands  from  1870  to  1889  for  all  pur- 
poses, (including  those  pups  killed  for  natives'  food  and  the  few  seals 
that  died  during  the  drives)  is  given  in  the  United  States  Counter 
Case,  pages  425  to  428;  and  the  total  number  is  1,977,337,  being  an 
annual  average  of  98,857.  That  is  what  we  took  from  the  island  before 
the  take  was  restricted  by  orders  of  the  Secretary  of  State  or  under 
the  operation  of  the  successive  arrangements  of  the  modus  vivendi. 
There  is  what  the  evidence  shews  upon  this  point. 

Tlien  it  is  said  that  there  were  warnings  to  the  United  States  Govern- 
ment that  the  killing  of  100,000  seals  annually  was  too  great — that  our 
oflficials,  some  of  them,  made  known  to  the  Goverimieut  that  too  many 
male  seals  were  being  killed ;  and  they  quote  Daniel  Webster,  an  excel- 
lent witness,  properly  relied  on  by  both  sides,  who  says  that  formerly 
there  would  be  an  average  of  38  cows  to  1  bull — now  they  will  not  aver- 
age 15. 

Let  us  see  from  Mr.  Webster's  affidavit — his  observation  was  very 
large — what  he  does  say  about  it.  You  may  take  a  casual  expression 
or  a  line  without  its  context  and  get  a  very  erroneous  impression.  The 
reference  to  this  is  page  179  of  the  2nd  United  Slates  Appendix. 
What  I  am  reading  is  a  quotation.    He  says: 

There  was  never  while  I  have  been  upon  the  ishintls  any  scarcity  of  vigorous  bnlls, 
there  always  hcdiig  siifiticient  number  to  fertilize  all  the  cows  coming  to  the  islands. 
It  was  always  borne  in  mind  by  those  on  the  islands  that  a  snflflcient  number  of  males 
must  be  preserved  for  breeding  purposes.  . .  The  season  of  1891  showed  that  male 
seals  had  certainly  been  in  sufficient  number  the  year  before,  because  the  pups  on 
the  rookeries  were  as  many  as  should  be  for  the  nuinber  of  cows  landing.  .  .  Then, 
too,  (here  was  a  surjylua  of  vigorous  bulls  in  1S91  who  could  obtain  no  cows. 
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That  is  Mr.  Webster's  evidence. 

Tlieu  tliey  cite  Captain  Bryant.  Tlie  British  Commissioners  qnote 
Ca])taiu  Bryant.  It  is  very  remarkable  bow  fnll  tbe  British  Commis- 
sioners Bepoit  is.  of  references  to  Avbat  is  said,  often,  by  nnkiiown  men; 
to  letters,  often,  tbe  Nvriter  of  which  is  not  given ;  to  letters  or  to  persons 
as  in  this  case  where  the  antbor  is  given,  bat  tbe  substance  only  is 
stated  as  understood  by  the  Commissioners,  without  any  context;  the 
liei)ort  is  full  of  tliat  sort  of  evidence,  which  every  one  who  has  ever 
had  any  dealing-  with  evidence  knows  is  the  most  likely,  of  any  in  the 
world,  to  be  mistaken.  It  is  hearsay,  exclnded  as  evidence,  under  the 
Common  Law.  Why?  Simply  because  human  experience  shews  that 
you  cannot  get  hearsay  correctly.  You  can  get  what  is  said  to  be 
hearsay,  but  tbe  moment  you  undertake  to  resort  to  hearsay  evidence, 
you  are  utterly  at  sea.  Mr.  Foster  suggests  that  I  am  wrong  in  respect 
to  tbis  quotation,  and  I  am  very  happy  to  make  the  correction.  In  this 
instance  this  is  quoted  from  Captain  Bryant's  statement, — I  was  wrong- 
as  far  as  this  is  concerned.  The  context,  however,  shews  that  Avhen 
you  get  at  the  context  that  is  not  what  Captain  Bryant  means — that  is 
not  wliat  be  says. 

Sir  CuARLES  1JU8SELL. — Would  you  kindly  give  the  reference? 

]\Ir.  Phelps. — It  is  our  House  Executive  Document,  Xo.  S3, 44th  Con- 
gress, page  178. 

Sir  Charles  Kussbll. — Where  is  it  cited? 

]\Ir.  PH];i,rs. — At  page  09  of  the  Counter  Case.  This  is  not  referred 
to  by  the  British  Commissioners.  Captain  Bryant  recommends,  in 
October  1875,  tliat  for  two  years  only  the  killing  be  reduced  to  8"), ()()(>. 
This  is  omitted  from  the  British  Commissioners  Kejiort.  Then  in  bis 
sworn  testimony  before  a  Congressional  Connnittee  in  the  year  1876, 
his  views  on  this  subject  are  brought  out,  and  this  is  cited  in  the  United 
States  Counter  Case  page  71.    This  is  what  he  says: 

In  tln»  scrason  of  1^68,  licfon-  tlio  pioliiliitory  law  was  passed  and  enforond,  niiiner- 
ous  parties  sealed  on  tli(;  Islaufls  at  will  and  took  about  two  linndied  and  titty 
tliousaml  seals.  Tlii-y  kilhMl  mostly  all  the  produet  of  ISGO-'GT.  In  inakinf^  our 
calculations  for  l)reeiiin!^  seal.s  wo  did  not  take  that  loss  into  consideration,  so 
that  in  \H72-"i',i,  wiii;n  the  crop  of  lS()()-"(i7  would  hav»(  matured,  wo  wiTt!  a  little 
Hliurt.  These  Bials  had  been  killed.  For  that  reason,  to  render  the  matter  doubly 
Bure,  I  recommended  to  the  Secrct.iiy  a  diminution  of  L"),()00  seals  for  the  two  yeais 
ensniufj.  1  do  not,  however,  wish  to  be  understood  as  sayiujj  that  tiie  seals  are  all 
decreasing — that  the  proportionate  number  of  male  seals  of  the  proper  ago  to  take 
is  decreasing. 

C^.  Tiio  females  are  increasing? 

A.   '^'es,  Sir;  and  consei|Uently  tin-,  nunilier  of  jiiips  produc(;d  annually. 

Q.   It  lord<H,  tlien,  as  if  the  m;iles  ought  also  to  incre.'isef 

A.  I  think  t  hat  niimlter  of  100, 0(1(1  was  a  little  more  than  ought  to  hav(^  been  begun 
with.  I  think  if  we  had  licf^uu  at.  K"i,OOU  there  would  have  be«in  no  necessity  for 
diminiHhin:.,^  On  tli<' oilier  hand,  I  think  that  within  two  years  from  now  it  could 
be  iiirretiHcil. 

Now  it  appears  tliat  ail  tlmt  Mr.  Ilrvanl  meant  (and  tiiis  is  his  ex|»l;i- 
nation  to  the  (Jommiltee,  iiol  his  e\id«'nce  in  tlio  case),  was  tliis — lie 
meant  t<t  .say  that  the  year  I8(;8  when  liKI,(M)()  had  been  killed  had  so 
i-edtici'<l  the  herd  that  lie  thinks  if  would  ha\e  been  saler  to  liav<' begun 
at  s.->,(»()(>  instead  of  to  begin  at  |(»b,A()(»;  but  that,  in  two  years  alter  it 
could  have  gone  to  the  lai-ger  ligiire.  And  in  s<'ctioii  sis  of  the  Ibilish 
Commissioners  Beport,  quoting,  they  say: 

r.ryant  state.s  that  this  year  (1H77)  tlnre  was  evident  inere.ise  in  the  number  of 
breeding  males.  He  estim.ates  th.it  thcire  were  about  1,000,000  brecrling  sials  on  the 
isl.iuds,  as  a;,'ainHt  1,.300,0(M»  in  ixfiit. 

Mr.  Elliott,  who  was  on  the  Islands  (Vom  1S7L'  to  Is7()  makes  no  reCer- 
euce  to  the  gai)  iu  certain  classes  of  males,  which  Captain  Bryant  alone 
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jippenrs  to  have  noticed.  Tlie  Britisli  Commissioners  in  para.cfraph  832 
of  tlieif  Report  say  that  Elliott  in  the  same  Report — that  is  the  Census 
lie])ort  of  1881 — says  that  the  breeding  rookeries  have  been  gradually 
increasing  since  1857 

Sir  Chahles  Kussell. — Wliat  year  is  that  in? 

Mr.  Phelps.— Elliott's  Census  lleport  of  1881. 

Sir  Charles  Kussell. — You  are  passing- 187.2,  1873  and  1874? 

Mr.  Phelps. — Yes. 

Sir  Charles  Russell. — Very  well. 

General  Poster. — And  1870. 

Mr.  Phelps. — I  have  to  pursue  this  subject  a  little  further,  Sir,  before 
I  have  done  with  this  topic.  I  shall  not  be  long  upon  it,  but  I  am  so 
much  fatigued,  and  the  hour  of  adjournment  has  arrived,  that  I  shall 
ask  to  be  allowed  to  defer  my  further  observations  till  to-morrow.  I 
may  say  I  am  very  conlident  that  I  shall  finish  all  the  observations  I 
have  to  trouble  you  with,  to-morrow. 

[The  Tribunal  thereupon  adjourned  till  Friday,  the  7th  of  July  1893, 
at  11.30  a.  m.l 


FIFTY-SECOND    DAY,  JULY   7^",  1S93. 

Sir  Charles  Eussell.— Before  ray  learned  friend  resumes  liis  argu- 
ment, Sir,  I  want  to  make  a  correction  in  point  of  fact.  You  will  recol- 
lect a  discussion  that  occurred  some  days  ai;o  (I  think  it  was  also  referred 
to  during  the  argument  of  my  learned  friend)  about  the  map  Xo.  08  in  the 
schedule  of  maps  and  described  as  the  "Map  of  18:32  with  additions  to 
1823", — that  was  stated  by  someone  on  our  side  originally,  and  I  believe 
I  repeated  the  statement/that  it  came  from  the  British  Museum.  Well, 
that  turns  out  to  be  inaccurate.  It  is  a  map  in  the  possession  of  the  For- 
eign Ofiice  in  London  and  is  here  now,  and  I  produce  it  to  my  learned 
friends.  It  is  a  matter  of  no  importance;  but  we  wish  to  be  correct  iu 
our  statements. 

The  President. — It  is  the  Arrowsmith  map? 

Sir  Charles  IUssell. — Y'es;  it  is  described  here  as,  "by  Arrow- 
smith,  IIydrograi)her  to  J  lis  Majesty,  1822",  and  in  print  und€;rneath, 
"Additions  to  1<S23".     There  the  matter  ends. 

The  J^RESiDENT. — They  are  printed  or  engraved  editions? 

Sir  Charles  Russell. — Yes ;  printed  or  engraved  additions.  There- 
fore, showing  that  though  published  originally  in  1822,there  was  a  second 
edition  in  1823, 

The  President. — We  shall  be  i)leased  to  see  the  maj). 

Sir  Charles  Kussell. — Certainly.  This  is  one  side  of  it,  butitis  the 
imi)ortant  side.     You  will  see  "Jk'hring  Sea"  is  not  marked. 

Now,  you  will  ri'collect  that  yesterday  my  learned  friend  produced 
and  dwelt  for  some  time  u])on  a  certain  Table  of  figures,  working  out  or 
])rof«'Ssiiig  to  work  out  certain  mathematical  results.  You  will  recollect 
that  Table  of  figures  wliicli  was  handed  in.  1  ought  to  tell  the  Tribunal 
that  my  learned  friends  did  not  furnish  us  with  copies  of  that  document 
beforehand;  and  my  reason  for  mentioning  tiiat  fact  istliat,  if  they  had, 
we  should  have  been  inepared  by  this  time  to  offer  certain  criticisms  to 
which  we  think  it  is  open.  It  has  been  examined  by  persons  who  are 
more  comp<!tent  than  I  profess  to  be,  because  I  do  not,  any  morethan  my 
learned  friend,  jjiofes.s  to  be  a  inatlM'inatician ;  we,  conceive  it  is  based 
on  false  assumptions;  but  even  on  tiiose  assuin])tions,  it  is  not  worked 
out  correctly.  And,  therefore,  we  claim  the.  right  resi)ectfu]Iy  to  put  in 
black  and  wiiite,  as  my  learned  fiiends  have  done,  a  criticism  on  this 
Table.  The  Tribunal  will  then  judge  what  weigiit  is  to  be  attached  to 
tln^  oiiginal  document,  as  well  as  to  the  criticisms  ujion  it. 

Tlie  I'i;i;sii>i;nt. — You  mean  the  calculation.  This  was  lu)  new  docu- 
ment, but  only  a  calculation. 

Sir  CuAULivS  IlrssiOLL. — And  a  calcuhidon,  as  we  say,  which  is 
inaccnrate. 

The  Pim:sidi:nt. — 'I'liat  is  simply  a  matter  of  arit  hmetic. 

Senatoi'  Mok'can. — AikI  it  only  refers  to  matters  that  arc;  in  the  (^aso 
and  Counter  ( 'ase. 

Sir  Charlks  KrssFJ,L. — We  deal  with  the  document  that  they  have 
handed  in  and  point  out,  Sir,  the  errors  that  we  conceive  are  to  be 
found  in  it. 

2R1 
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The  President. — There  can  be  no  objection  to  any  error  being  ree- 
tified,  I  should  think. 

Sir  Charles  Russell. — Of  course,  we  should  jjropose  to  hand  to 
my  learned  friends  a  copy  of  whatever  figures  or  criticisms  we  put 
down  before  handing-  it  in  to  you. 

Now,  only  one  other  thing-;  my  learned  friend  said  yesterday  that  I 
had,  in  my  criticism  Avhich  I  addressed  upon  the  figures,  lost  sight  of 
the  geometrical  progression  that  would  apply  to  the  consideration  of 
this  questioiL  I  am  not  much  concerned  to  defend  myself;  but  I  want 
to  point  out  that  I  was  dealing  with  the  question  of  whether  pelagic 
sealing-  could  have  occasioned  the  great  decrease  said  to  have  been 
manifested  in  1884;  and,  for  that  purpose,  it  was  not  necesary  to  con- 
sider the  question  of  geometrical  increase,  because  these  animals  do  not 
begin  bearing  until  they  are  three  years  of  age.  That  is  all  I  meant, 
and  before  the  3  years,  before  1884,  the  amount  of  pelagic  sealing  was 
almost  nil. 

The  President. — There  is  no  question  of  the  propriety  of  bringing 
in  the  geometrical  progression  as  Mr.  Phelps  did. 

Sir  Charles  Rlssell. — There  are  two  sides  of  that  account,  Sir — 
that  is  a  criticism — only  one  of  which  lias  been  looked  at  by  my  learned 
friend — there  is  a  debit  and  a  credit  side. 

The  President. — As  to  the  paper  you  propose  to  hand  in  after  you 
have  been  in  comnumication  with  your  friends  on  the  other  side  we 
will  take  it  and  see  what  it  is  and  reserve  to  ourselves  the  right  of 
determining  what  use  is  to  be  made  of  it. 

Sir  Charles  Russell. — Certainly. 

The  President. — Now,  Mr.  Phelps,  will  you  please  to  resume  your 
argument  and  continue  after  your  own  plan,  and  we  shaU  be  pleased  to 
hear  you. 

Mr.  Phelps. — In  respect  of  the  map  which  my  learned  friend  has 
properly  produced,  since  it  has  come  into  their  possession',  I  have  only 
to  repeat  the  observation  I  made  before,  and  which  was  substantially 
made  by  Sir  Richard  Webster,  that  this  map,  from  its  date,  could  not 
have  been  in  the  possession  of  th_^  negotiators  of  the  American  Treaty 
and  that  it  is  extremely  improbable  that  it  should  have  been  in  the 
possession  of  the  British  negotiators. 

With  regard  to  the  table  of  figures  submitted  yesterday  to  which 
my  learned  friend  refers,  I  have  nothing  further  to  say.  Tlie  document 
will  vindicate  itself  upon  examination.  If  it  does  not  vindicate  itself, 
it  would  be  quite  impossible  to  set  it  up,  and  I  have  no  fear  of  any 
criticism  that  it  will  be  in  the  power  of  any  one  upon  the  facts  of  this 
case  to  make. 

As  to  the  other  point  my  learned  friend  refers  to. 

I  do  not  know  that  I  quite  compreliend  what  he  means  to  say.  If  he 
only  means  that  if  the  females  that  were  killed  in  the  water  were  unpro- 
ductive females  who  never  could  have  any  young,  I  quite  concur  with 
him  that  the  ravages  of  pelagic  sealing  would  then  become  slow  and 
that  would  be  a  question  which  this  case  has  not  presented.  But  the 
objection  to  it  on  economical  grounds,  aside  from  any  question  of 
humanity  is  that  every  female  that  is  killed  is  not  only  the  probable 
immediate  mother  of  young,  but  the  future  mother  of  young  to  an 
extent  only  bounded  by  the  age  of  the  animal. 

Now  I  returti,  Sir,  to  the  sul)ject  I  was  considering  yesterday  at  the 
time  of  the  adjournment,  and  to  which  I  am  afraid  I  am  giving  more 
time  than  it  justifies,  because  I  think  it  is  all  sufticiently  answered  by 
the  suggestion  I  have  aheady  made,  that  even  if  it  were  found  to  be  true 
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that  to  some  extent  on  the  ishmds  there  had  been  a  miscalcuhition,  an 
overdriving,  or  anything  else  which  experience  shows  was  not  advisa- 
ble, it  is  to  be  presumed,  and  it  is  perfectly  certain  tbat  would  be  cor- 
rected, as  it  is  quite  in  the  power  of  the  Government  to  correct  it,  and 
that  it  does  not  at  all  enter  one  way  or  the  other  into  the  question  of 
the  consequences  of  pelagic  sealing,  which  are  quite  independent.  It 
simply  suggests  if  it  is  true,  though  we  have  taken  the  pains  to  show 
it  is^not  true,  that  the  conduct  of  the  American  authorities  has  helped 
towards  the  decrease  that  now  exists,  and  is  conceded  to  exist.  I  had 
considered  yesterday  the  first  proposition  that  is  made  that  too  many 
seals  have  been  killed,  and  I  was  passing  over  the  evidence  as  fast  as 
I  could  on  the  subject  of  the  decrease,  and  of  the  warnings  that  are 
said  to  have  been  given  to  the  American  Government  by  its  own 
agents  on  this  subject.  Eesuming  that,  I  referred  to  Captain  Bryant, 
the  tirst  witness  called  on  the  other  side.  Dr.  Ma  Intyre  is  another 
witness  relied  upon,  and  when  you  examine  his  testimony  you  find  in 
respect  to  this,  that  it  shows  no  such  thing.  Dr.  Mc  Intyre  is  cited  by 
the  British  Commissioners.  He  was  the  superintendent  upon  the 
Islands,  and  he  says  the  number  of  seals  have  decreased  since  1882. 
He  did  not  mean  from  1882.  All  the  evidence  in  the  Case  is  to  the 
contrary  of  that.  It  was  very  much  later.  It  was  as  late  as  1889.  In 
is8t  and  188r>  there  was  a  slight  de(;rease,  but  the  significant  decrease 
I  am  talking  of,  that  would  attract  attention,  was  much  later  than  that. 
In  support  of  that,  passages  are  cited  from  his  Congressional  Keport 
in  1881),  entitled  ''Fur-seal  fisheries"  and  the  moment  the  language 
is  read  it  will  be  seen  that  Dr.  Mc  Intyre  does  not  mean  any  such 
thing  as  is  ascribed  to  him.  He  is  referred  to  at  section  830  of  the 
liritish  Commissioners'  lieport,  and  he  says  at  page  110  of  the  Con- 
gressional lieport  of  1889. 

From  1870  to  18S2  there  was  a  constantly  increasing  number  before  the  beginning 
of  the  annual  niaraiKlin;;^,  and  the  increase  was  apparent  each  year.  Tlio  bounda- 
ries of  the  rookeries  were  bein.i:  constantly  extended.  The  lanes  through  the  rook- 
eries were  in  many  cases  completely  closed  before  1SS2.  There  was  no  (juestion  at  that 
time  as  to  the  increase,  but  since  18X2  the  lanes  through  the  rookeries  have  again 
opened  and  grown  wider  liom  year  to  year.  During  the  last  two  years  bachelor 
seals  pass  through  these  lanes  as  they  did  not  formerly. 

He  was  absent  from  the  Island,  as  is  shown  in  the  United  States 
Case  A])i)endix,  1.S8;'),  IHSI-  and  18X5.  He  knew  nothing  about  it  and 
could  hav(;  known  nothing  about  it  and  does  not  i)rolcss  to  liav(^  known 
anylhing  about  it.  WIkmi  he  says  since  1S,S2,  he  does  not  mean  to  say 
hfu/iiniiutf  irifh  \S>>'2.  He  is  writing  in  JSS!),  Another  ([uotatiou  from 
Dr.  .Mclntyre's  testimony  is  found  in  tiie  Api>endix  to  tlie  United 
States  Argument  page  29.'): 

I  was,  therefore,  always  alert  to  see  that  a  duo  proportion  of  breeding  males  of 
serviceable  ag(^  was  allowed  to  return  to  the  ro(d<eries.  This  was  a  comi)aratively 
easy  task  yirior  to  1H^2  hut  it  became  from  year  to  year  m(Ui- dilTienlt  as  the  seals 
decreascfl.     No  very  explicit  orders  wen;  givcsu  on  this  point  till  ISSS. 

There  is  the  same  observ;ition. 

In  the  affidavit  of  Dr.  .Mclniyrc  in  the  2nd  volume  of  the  United 
States  Ajqx'ndix-,  i)age  15,  he  uses  this  language,  and  this  is  really  his 
judgment  on  the  subject : 

That  from  the  year  1SH(»  there  wjis  an  expansion  of  the  .'ireaH  of  the  Itreeding 
grounds  :iurl  that  in  the  ye.ir  JMSfj  thny  were  an  largi-  as  at  any  time  during  my 
acr|uaintance  with  them;  that  during  the  three  years  following  \HX'2,  n.imely,  IHKiJ, 
1881,  IHsri,  I  was  not  upon  the  I.sland.s;  tluif  ujion  my  return  to  the  iHhindH  in  18«6, 
I  n«die<-d  a. shrinkage  in  the  breciling  areas  but  am  uusilde.  to  iudieatii  the  year  of 
the  period  of  my  absence  iu  which  the  decrease  of  the  breeding  seals  began. 
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These  are  tlie  only  witnesses  on  the  Ishmd  before  1881)  who  are  relied 
upon  by  the  ]>ritisli  Government  to  sustain  the  assertion  that  too  many 
seals  were  killed  on  the  Island. 

The  President. — Is  that  the  same  witness,  Dr.  Mclntyre,  you  were 
reading  from  in  the  British  Commissioners  Keports. 

Mr.  Phelps. — Yes,  a  witness  of  unquestionable  authority.  All  I 
desire  to  lind  out  is,  what  he  means  to  say.  In  1890,  the  Treasury 
Ai^ents  on  these  Islands  were  Mr.  Goff,  Mr.  JS^ettleton,  Mr.  Lavender, 
and  Mr.  Murray.  They  were  new  men,  none  of  them  having  been 
there  before  1889,  and  it  was  at  that  time  Mr.  Elliott  appears  on  the 
scene.  Passing  Mr.  Elliott  for  the  moment,  see  what  the  others  say. 
Mr.  Murray,  in  his  Official  Peport  cited  in  the  British  Appendix,  Vol. 
3,  page  19,  expresses  the  opinion  that  the  seals  were  diminishing. 
That  is  in  1890,  because  of  the  killing  oft"  of  male  seals  whereby  none 
were  left  for  use  on  the  breeding  grounds.  In  the  same  Report,  he 
expresses  the  farther  opinion  that  the  seals  had  been  steadily  decreas- 
ing since  1880.  Of  course,  this  could  not  be  based  on  any  i^ersonal 
knowledge  at  all;  but  in  1892,  with  larger  experience,  Mr.  Murray  tes- 
tifies under  oath  in  these  words: 

During  my  observations  in  1890  I  was  led  to  believe  that  the  decrease  was  partly 
due  to  the  lack  of  bulls  on  the  breeding  roolicries,  and  1  so  reported  to  Agent  Goff. 

We  shall  see  pretty  soon  how  he  was  led  to  believe  and  by  whom : 

But  after  thoronghly  investigating  the  subject  the  next  year  by  daily  visits  to  the 
breeding  grounds  of  the  several  rookeries,  where  I  saw  nearly  every  cow  with  a  pup 
by  lier  side  and  hundreds  of  vigorous  bulls  williout  any  cows,  I  came  to  tlie  conclu- 
sion that  there  was  no  truth  in  the  theory,  and  that  it  was  the  cow  that  was  scarce 
and  steadily  decreasing. 

It  was  Mr.  Elliott,  who  came  there  with  the  prestige  of  being  an 
authority  on  that  subject;  who  was  sent  there  by  the  Government; 
who  had  formerly  visited  the  Islands  and  written  on  the  subject,  that 
put  it  into  the  head  temporarily  of  Mr.  Murray  and  one  or  two  others 
that  this  theory  he  set  up  (and  we  shall  see  why  pretty  soon)  was  true. 
And  I  may  remark  in  passing,  that  there  is  abundant  proof  of  the 
inaccuracy  of  Mr.  Elliott's  observations,  because  Mr.  Murray  found  on 
the  breeding-grounds  the  oftspring  of  the  various  animals  that  Mr. 
Elliott  laments  with  much  rhetoric  were  wanting.  Mr.  Nettleton  vis- 
ited the  Islands  for  the  first  time  in  1889,  and  his  report  for  1890  apjjears 
in  the  British  Case;  and  he  confirms  the  remark  1  made  just  now.  "I 
do  not  feel  called  upon  to  go  into  details  M'ith  regard  to  this,"  he  says, 
"  in  view  of  the  forthcoming  Peport  of  Professor  H.  W.  Elliott,"  but  in 
July,  1892,  after  he  had  been  there  long  enough  to  have  an  opinion  of 
his  own  and  after  he  had  ])robably  come  to  be  better  acquainted  with 
Mr.  Elliott.  (It  is  in  the  United  States  Case  and  Appendix,  Volume 
II,  page  75:) 

During  my  stay  on  the  islands  I  have  never  seen  a  time  during  the  breeding  sea- 
son when  tliere  lias  not  been  a  number  of  large,  vigorous  bulls,  young  bulls  hanging 
about  the  borders  of  the  rookeries  watching  for  an  opportunity  to  get  a  position 
of  their  own. 

Then  Mr.  Lavender  is  referred  to,  another  of  the  recent  Agents;  and 
he  undoubtedly  was  under  the  infiuence  of  Mr.  Elliott's  activity.  He 
says: 

The  writer  was  surprised  when  he  first  visited  the  rookeries  to  find  no  young  bull 
seals  upou  tlu-m ; — this  looked  strange  to  him,  and  he  began  to  look  up  the  cause, 
and  it  occurred  to  him  that  the  constant  driving  of  young  males  and  the  killing  of 
all  the  2,  3,  4,  and  5  years  old. 

— what  he  means  by  that  you  can  judge  as  well  as  I  can;  that  is  to  say, 
you  cannot  judge  at  all.    Mr.  Goflt'  we  shall  see  afterwards. 
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I  have  not  yet  meutioued  Mr.  Elliott;  and  except  so  far  as  Mr.  Elli- 
ott's Eeport  is  to  be  relied  upon,  there  is  absolutely  no  evidence  (and 
we  shall  cite  a  great  deal  of  evidence  to  the  contrary)  that  there  was  a 
diminution  of  the  sort  he  undertakes  to  describe  on  those  Islands  which 
could  have  had  to  do  \yith  the  decrease  of  the  birth-rate. 

Now,  let  nie  come  to  this  matter  of  driving;  and  I  have  still  to  post- 
pone tbe  consideration  of  the  only  witness  that  really  supports  it,  Mr. 
Elliott.  His  theory  is  absolutely  invented  by  himself, — nobody  ever 
heard  of  it  before.  He  cites  no  authority  for  it,  except  a  passage  from 
one  of  the  Russian  writers,  which,  as  I  shall  show,  is  mistranslated  and 
reads  exactly  the  other  way.  There  are  two  passages  in  ]\Ir.  Elliott's 
Eeport  translated  from  the  Russian,  and  in  both  of  them  it  appears  not 
merely  that  they  are  erroneously  translated,  but  that  the  sense  of  the 
passage  translated  is  exactly  the  opposite  of  that  which  is  given  as  his 
translation.  The  hauling  grounds  are  situated,  as  api)ears,  at  a  dis- 
tance of  1^  to  2^  miles;  the  average  distance  is  about  1^  miles;  the 
Rookery  Charts  in  the  United  States  map  show  this.  Before  pelagic 
sealing  obtained  any  dimensions,  the  killable  seals  were  on  the  hauling 
grounds,  that  is  to  say  males  from  2  to  5  years  of  age, — those  males 
that  Mr.  Lavender  appears,  by  his  statement,  to  have  thought  should 
not  have  been  killed.  He  does  not  tell  us  what  you  could  kill  if  you 
do  not  kill  those,  if  you  killed  any,  and  the  evitlence  shows  that  less 
tlian  an  average  of  20  ])er  cent  of  these  driven  up  were  turned  back. 
Mr.  Pniiott's  theory  is  that  numbers  were  injured  by  this  re-driving  and 
being  allowed  to  go  back.     That  is  the  point  I  now  come  to. 

U])  to  LS!K)  there  was  no  re  driving,  and  there  is  not  a  word  of  evi- 
dence to  show  that  there  was.  None  but  a  small  percentage  in  the 
drives,  when  a  su])eral)nndance  of  seals  would  go  u]),  and  some  might 
come  back  again,  but  not  in  suflicient  number  to  be  appreciable.  Jt 
is  said  they  were  turned  back,  and  taking  the  largest  construction 
of  this  evidence,  as  I  desire  to  do,  and  not  to  nunimise  it,  you  may 
argue  or  infer  that  perhaps  if  some  few  went  back  from  the  drives  they 
miglit  be  driven  over  again,  but  whether  they  were  not  all  ultimately 
kilkid  is  of  (course  quite  a  different  question, 

'J'ill  LS'.X),  the  seals  were  suiliciently  abundant  not  to  require  this  sec- 
ond driving,  and  the  driving  which  i\Ir.  lOlliott  complains  of  never  took 
l)hice  till  JHDO,  and  that  the  evidence  is  conclusive  to  show.  Now  sup- 
])ose  that  Ijy  the  driving  in  LS!H) — aiul  that  is  another  conjecture  that 
is  utteily  witlioiit  foundation — suj)])ose  limt  sonu^  of  tliese  re-driven 
seals  were;  injured  by  thjit  process  in  ISltO,  when  would  that  malc<'  its 
apjx'arance  in  the  herd  ^  Tiie.v  could  not  begin  to  be  pro(lucti\(!  till 
tliey  wer(*  ">  or  0  years  old — non(r  eouhl  get  on  to  the  rookery  und  it  is 
nf)t  j)ret('nd»'(l  thai  th«'v  could,  li'  tlien  these  driven  seiils  could  liegiii 
to  be  productive  wImmi  o  oi*  (J  yciirs  old,  il  would  be,  of  course,  still 
anotiicr  year  after  that,  if  not  2  or  .'i,  before  th<',  results  of  any  failure 
in  re  i»roductiv«'  eajtacity  would  make  itself  appreciable.  It  is  jter- 
fectly  evident,  therelore,  tliat  this  decrease,  which  cNcrybody  ugices 
was  to  be  seen  there  in  l.S'JO  and  bSltj,  coidd  not  liavi^  coiuc^  from  any 
abuse  in  the  driving  in  the  y<'ar  IHIXI.  'J'he  v<'ry  earliest  timc^  and  sea- 
son, that  if  any  such  I'acts  were  tiue,  they  couhl  manifest  themselves 
on  tiM'.  Island  would  he  some  years  later.  In  l<S!)(>  tli<>  catcli  was  st(»pped 
on  the  2()tli  .Inly  by  Mr.  (lolf,  the  Tuiled  States  Tieasury  vVgent, 
because  he  ]»erceived  they  could  not  gel  tlie  lecjuisite  number  which 
their  contract  allowed,  aiul  less  than  22,0(10  skins  were  taken  that  y<'ar. 
It  is  undoubtedly  true  that,  in  order  to  get  22,000  skins  in  the  year  1800 
there  was  more  or  less  excessive  driving,  or  re-driving — a  method  of 
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driving  that  probably  could  not  be  carried  on  as  a  permanent  thing 
from  year  to  year  witlioiit  niiscbievons  results,  but  it  bad  never  taken 
place  before,  and  the  reason  was,  because  there  was  no  occasion  for  it. 
It  was  the  result  of  the  scarcity  that  had  been  brought  about  by  this 
pelagic  sealing  and  for  which  no  other  reason  is  suggested. 

Mr.  Justice  Harlan. — What  year  is  that? 

Mr.  Phelps. — 1890.  I  say  no  reason  is  suggested.  I  should  perhaps 
say  that  no  reason  is  proved.  There  is  a  general  talk  by  my  learned 
friends  about  the  consequences  of  driving;  but  when  you  look  into  the 
evidence  to  see  when  it  took  place,  1800  was  the  first  time,  and  then  it 
stopped. 

The  President. — What  was  the  allowance  made  by  the  Government 
for  that  year  1890? 

Mr.  Phelps. — I  believe  it  was  G0,000 — I  believe  that  was  the  first 
year  it  was  changed.  There  was  always  a  provision,  you  will  remem- 
ber in  these  leases,  that  the  number  allowed  on  the  face  of  the  contract 
could  be  diminished  by  the  Treasury  Agent,  and  it  was  reduced.  Gen- 
eral Foster  reminds  me,  to  G0,0((0  by  order  of  the  Secretary  of  the 
Treasury,  and  they  were  only  able  to  get  less  tlian  21^,000,  so  that  less 
than  22,000  was  actually  taken,  though  the  Secretary's  order  would  have 
permitted  them  to  take  00,000.   . 

The  witnesses  that  are  relied  upon  on  thissul)jectof  redriving,  every 
one  of  them,  refer  only  to  the  year  1890,  when  the  fact  is  not  in  dispute, 
but  when,  as  1  have  said,  it  could  have  produced  no  possible  effect. 
This  is  what  Mr.  Goff  said,  who  stopped  this,  and  1  read  from  Volume 
III  of  the  British  Api^endix,  part  111,  page  10 : 

We  opened  the  season  by  a  drive  from  the  Reef  Rookery,  and  turned  away  83  1/2 
per  cent,  when  we  should  have  turned  away  15  per  cent  of  the  seals  driven,  and  we 
closed  the  season  by  turning  away  86  per  cent,  a  fact  which  ]iroves  to  every  impartial 
mind  that  we  were  redriving  the  yearlings.  .  .  and  that  we  were  merely  torturing 
the  young  seals,  injuring  the  future  life  and  vitality  of  the  breeding  rookeries,  to 
the  detriment  of  the  lessees,  natives  and  the  Government. 

In  1890  that  was  true;  that  is  what  Mr.  Gofif  reported  to  his  Govern- 
ment. 

In  his  affidavit,  Mr.  Goif  says,  in  the  United  States  Case,  Volume 
II,  page  113: 

a  few  seals  are  injured  by  redriving  (often  confounded  with  overdriving  and 
sometimes  so  called),  but  the  number  so  injured  is  inconsiderable  and  could  have  no 
appreciable  effect  upon  seal  life  through  destroying  the  vitality  of  the  male.  The 
decrease,  caused  by  pelagic  sealing,  comj)elled  whatever  injurious  redriving  has 
taken  ])lace  on  the  islands,  as  it  was  often  necessary  to  drive  every  two  or  three 
days  from  the  same  hauling  grounds,  which  caused  numy  seals  let  go  in  a  former 
"drive"  to  be  driven  over  again  before  tiioroughly  rested.  If  a  "drive"  was  made 
once  a  week  from  a  certain  hauling  ground,  as  had  been  the  case  before  pelagic  seal- 
ing grew  to  such  enormous  proportions,  and  depleted  the  rookeries,  there  would  be 
no  damage  at  all  resulting  from  redriving. 

Mr.  Nettleton,  another  Treasury  Agent,  concurs  in  those  views, 
because  in  his  deposition,  United  States  Case,  Volume  II,  page  76 
he  says : 

The  result  of  my  observations  of  the  methods  of  driving  the  seals  from  the  h.aul- 
ing  grounds  to  the  killing  grounds  is  that  a  very  small  i'raction  of  one  percent  of 
the  seals  die  from  being  overdriven  or  iiom  being  overheated  in  driving. 

Something  is  said  about  Mr.  Palmer,  who  had  no  knowledge  of  this 
subject.  He  was  there  with  Mr.  Elliott,  and  partakes  of  the  views  of 
Mr.  Elliott  that  I  shall  examine  later. 

Qn  the  Rus.sian  Islands,  as  the  Britisli  Commissioners  themselves 
said,  the  driving  was  a  great  deal  harder  for  the  seals  than  on  the 
American. 
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On  Coiper  Island. 

say  tlie  British  Commissioners  in  sectiou  TOO — 

on  the  contrary,  the  drh'es  generally  extend  across  the  island,  and  are  from  tliree 
to  Ibnr  miles  long,  Aery  rough,  and  crossing  one  or  more  intervening  steep  ridges. 
These  drives  must  be  much  more  trying  to  the  seals  than  any  now  made  upon  the 
Pribiloff  Islands. 

We  never  heard  from  there  or  any  quarter  in  this  case  tliat  any 
diminution  had  ever  been  noticed  till  the  year  1892,  when  the  pelagic 
sealing  commenced. 

The  statement  of  3Ir.  J.  K.  Moulton  in  the  United  States  Case,  page 
72,  volume  II,  is: 

I  am  positive  the  reproductive  organs  of  every  one  of  the  hundreds  of  thousands 
of  seals  I  haNc  seen  'liivcn  were  uninjured  hy  tlicir  niovenicnts  on  land,  and  1  am 
further  convinced  this  must  be  so  from  the  fact  that  a  seal  when  moving  on  land 
raises  himself  slightly  on  the  hind  flippers,  so  that  his  reproductive  organs  are  clear 
of  the  ground. 

In  1891  and  1892  the  number  of  seals  killed  on  the  ground  was 
13,900  and  7,500  resl)ectivel^^  In  neither  of  those  years  were  year- 
lings killed.  All  yearlings  driven  up  were  allowed  to  return  to  the 
water.  Mr.  ]\Iaeoun's  evidence  or  statement  in  the  report  is  gone  into. 
He  witnessed  ])art  of  one  drive,  wliich  is  all  he  claims  to  have  known 
anything  al)out.  And  if  you  take  the  trouble  to  read  it,  I  do  not  care 
to  s])end  nnu;h  time  u[)()n  it,  you  will  see  the  conseciuences, 

Now  let  me  refer  to  some  few  of  the  witnesses  as  rai)idly  as  I  can 
out  of  the  many  witnesses  on  this  subject  of  driving  to  be  found  in  the 
United  States  Case. 

We  liave  examined  44  witnesses  on  this  i)i)int,  who  are  men  on 
the  Islands,  emjjloyed  there  in  one  capacity  or  anotlier,  and  knowing  tlie 
manner  in  which  this  takes  ])lace,  in  a  business  you  will  re(;()lU'('t,  the 
method  or  theory  of  which,  is  described  by  the  Commissioners  tliem- 
selves  as  an  ideal  method.  Tlie  only  objection  that  is  attempted  to  be 
stated  to  it  is  the  maimer  in  which  it  was  carried  into  elfect.  ^Ir. 
Bryant  says — and  this  is  in  the  Appendix  to  the  Argument,  page  235: 

The  driving  and  killing  of  the  bachelor  seals  was  always  carried  on  in  the  most 
careful  manner  and  during  my  stay  upon  the  islamls,  there  was  practically  no  injury 
caused  to  .si-.ai  life  by  overiiri ving,  ;ind  after  1S7M,  when  horses  and  mules  were 
introducfMl  l)y  tlie  lessees  to  tr.aiisjxu-t  tlie  skins,  tlii'  seals  were  not  driven  as  far, 
killing  gi'oumlH  being  establisliod  near  the  hauling  grounds,  anil  tiie  loss  by  over- 
driving was  r<!duc('d  to  tin-.  fra<-tion  f)f  1  )ier  cent. 

Mr.  Falconer,  who  was  on  the  Islands  from  1S70  to  1875,  says  in  his 
testimony. — 1  cannot  icad  it  all: 

The  greatest  care  was  always  taken  not  to  ovorhciat  the  seals  in  driving  them,  and 
wlien  a  se.-il  was  by  iiccidcnt  sinotliercd,  the  skin  w.is  removed  and  counted  in  tiio 
number  allowed  to  l)i'  l;ik<n  liy  I  In-  lessees.  'J'licre  wi'r<i  not,  to  tlie  bi'st  c)f  my  reccd- 
lection,  twenty-five  seals  killed  during  ;iny  one  seas<ni  on  St.  <  icorne  by  overdriving. 

Wlienever  tlio  sun  came  out  whil(»  a  "drive"  was  in  jirogress  the  driving  at  once 
ceased,  so  great  was  the  c;ire  t.aken  not  to  overheat,  the  seals.  .  . 

I  never  saw  or  lu-ard  r>f  a  case  wliere  a  nuilo  seal  was  seriously  injured  by  driving 
or  rcfl riving. 

('(•rliiinl\  the  reproductivt^  powers  wi-rr;  never  in  the  slightest  dc^gree  im|)aired  by 
these  me;ins.  When  we  consider  that  the  loills,  while  battling  on  the  rooki-ries  to 
maint.'iin  their  j>osiMonH,  cut  great  gashes  in  the  Mesh  of  their  neeks  jiiid  bodii  s,  are 
cov<?red  with  gaidng  wounds,  los(!  great  r|n:nititieM  of  blood,  fsist  on  the  islands  for 
tlirec  or  ff>ur  months,  and  then  leave  the  islands  lean  anil  covcntd  with  sc:irs,  to 
return  the  following  season  (at,  healthy,  ;iinl  full  of  vigor,  to  go  through  again  the 
same  miitihit ion,  ;ind  repeMting  this  year  Jifler  yejir,  the  idea  that  driving  oi'  re<lriv- 
ing,  which  can  not  poHHildy  be  jis  severe  iis  t  lieii-  exeil  ions  during  Jicombat,  eiiti  allect 
such  une<|ual  vigor  and  virility,  is  utterly  ])repostei<)ns  and  ridiculous. 

Senator  Mdiujan. — TIasany  witness  ever  stated  that,  from  his(d)ser- 
vation,  there  was  any  loss  of  virility  in  male  seals? 
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i\Ir.  Phelps. — Xo,  I  am  coming  to  that.  I  want  to  get  in  the  testi- 
mony of  some  of  these  witnesses,  and  then  I  will  observe  ai)on  that  in 
connection  with  i\lr.  Elliott: 

To  show  the  wonderful  vitality  of  the  male  seal,  I  will  give  oue  instance; 

I  do  not  care  to  follow  that  np. 

Mr.  Glidden  who  was  on  the  Island  from  1882  to  1885 — yon  will  see 
these  Agents  give  different  periods — in  the  Appendix  to  the  Argument 
at  page  237,  says: 

The  (Irivinj^  from  the  hauling  grounds  to  the  killing  grounds  was  always  con- 
ducted with  the  greatest  care;  was  done  at  night  or  very  early  in  the  morning 
slowly  and  witli  frequent  rests,  so  that  tlie  seals  might  not  become  overheated. 
During  the  killing  the  merchantahle  seals  were  always  carefully  selected.  No 
females  were  killed,  exceijt,  perhaps,  one  or  two  a  season  by  accident,  and  the 
remainder  of  the  herd  were  allowed  to  return  to  the  water  or  hauling  grounds. 
Very  few  seals  were  killed  in  a  "drive",  and  the  skins  of  these  Avere,  iu  nearly  every 
case,  retained  and  counted  in  the  quota  allowed  to  be  taken  by  the  lessees.  The 
number  of  seals  killed  in  this  way  could  not  i)os8ibly  have  affected  seal  life  on  the 
island.  I  never  saw  or  he;ird  of  a.  case  where  a  male  seal  was  seriously  injured  by 
driving  or  redriving;  and  I  do  not  believe  that  the  virility  of  males  driven  was 
destroyed  by  climbing  over  the  rocks  or  affected  in  any  way  by  driving.  Certainly 
the  rejirodnctive  powers  of  male  life  on  the  islands  were  never  decreased  or  impaired 
by  these  methods. 

D"^  Hereford  the  resident  i>hysician  was  there  from  1880  to  1891, 
covering  the  whole  time  in  which  the  overdriving  or  re  driving  must 
have  taken  place,  if  it  was  to  produce  any  effect  that  is  yet  noticeable, 
and  he  says : 

The  methods  employed  in  haudling  the  drives  are  the  same  identicnlly  as  of  twenty 
years  ago.  The  same  methods  were  observed  when  I  first  weut  to  the  Islands,  and 
were  in  vogue  during  the  i)eriod  that  I  referred  to  as  an  actinil  increase  in  seal  life, 
and  have  been  continued  up  to  the  preseut  times.  There  is  nothing  different,  except 
the  enormous  increase  of  vessels  and  hunters  engaged  in  i)elagic  sealing  iu  liehriug 
Sea. 

Mr.  Kimmel  was  the  Government  Agent  on  St.  George  Island  in  1882 
and  1883;  and  he  describes  the  manner  in  which  these  seals  were  driven 
and  states  (pausing  to  read  it)  substantially  what  those  witnesses  whose 
testimony  I  have  referred  to  say. 

Krukoff",  an  Aleut  resident  on  t^t.  Paul  Island  ever  since  1869,  one  of 
the  employes,  says:^ 

The  driving  is  all  done  by  our  own  people  under  direction  of  the  chiefs  and  we 
never  drive  faster  than  about  half  a  mile  in  one  hour.  We  very  seldom  drive  twice 
from  one  rookery  in  one  v^eek.  .  . 

I  never  saw  a  seal  killed  by  overdriving  or  by  overheating;  odd  ones  do  die  on  the 
drives  by  smothering,  but  their  skins  are  taken  by  the  company  and  are  counted  in 
with  the  others. 

Mr.  Loud  was  the  Agent  from  1884  to  1889,  and  he  says: 

While  I  was  on  the  islands  I  attended  nearly  every  "drive"  of  the  bachelor  seals 
from  the  hauling  grounds  to  the  killing  grounds, — 

— as  it  was  his  duty  to  do, — 

And  these  "drives"  were  conducted  by  the  natives  with  great  care,  and  no  seals 
were  killed  by  overdriving,  plenty  of  time  being  always  given  them  to  rest  and  cool 
off.  A  few  were  smothered  by  the  seals  climbing  ovei-each  other  when  wet,  but  the 
number  was  very  inconsiderable, 

and  so  on. 

p--  Mclntyre  was  on  the  Islands  from  1870  to  1882,  and  from  1885  to 
1889;  and  he  testifies  further  to  the  same  i)urport  with  his  testimony 
that  I  read  before,  and  I  will  omit  reading  it  now. 

D''  oSToyes  was  a  resident  physician  on  the  Islands  from  1880  to  1893; 
and  his  testimony  is  to  the  same  effect. 
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Mr.  Redpath  was  the  Agent  from  187.")  to  1S93. 

Mr.  Waidiium  from  1881  to  1885,  and  Mr.  Webster  from  1870  to  1893, 
and  still  there.  It->A'onld  only  be  a  wearisome  repetition  to  read  over 
again  the  testimony  of  these  witnesses,  nsing  slightly  dilferent  language, 
but  conveying  exaetly  the  same  ideas  and  stating  the  same  faets. 

"NYhat  then  does  this  whole  charge  of  overdriving  come  to,  aside  from 
Mr.  Elliott,  on  all  the  evidence  in  this  case  on  both  sides?  On  the  one 
hand,  there  is  not  a  word  of  testimony  to  sustain  it,  but  there  is  on  the 
other  hand  a  vast  body  of  testimony  to  the  contrary.  We  have  exam- 
ined every  agent  and  employe  on  the  Island,  and  every  official  who  was 
there  in  a  position  to  know,  and  there  is  no  evidence  that  there  was  any- 
thing objectionable  in  the  manner  of  driving  down  to  1890,  but  it  is  all 
to  the  contrary.  Then  how  came  it  to  pass  that  in  1890,  an  exception 
arose  as  to  the  method  of  re  driving  and  frequent  drivings  that  had 
never  obtained  before?  Simply  because  from  the  ravages  of  pelagic 
sealing,  the  animals  were  not  to  be  obtained  in  any  other  way.  So 
that  what  is  set  up  in  answer  to  our  complaint  of  the  devastation 
that  this  business  has  wrought  is  only  the  actual  consequence  of  the 
devastation  itself. 

Kow  take  Mr.  Elliott's  theory.  A  few  words  on  that,  still  conscious 
that  I  have  unduly  dignilied  this  branch  of  the  case  ])y  the  time  I  have 
spent  upon  it;  a  few  words  nniy  be  usefully  said  about  3Ir.  Elliott,  who 
has  cut  a  llgure  in  this  case  from  the  beginning  that  is  altogether 
disi)r()i)ortionate  to  any  consideration  he  is  entitled  to. 

1  have  nothing  to  say  against  him.  You  will  remember,  when  we 
began  this  hearing  long  ago,  there  was  an  application  for  ]\lr.  i'^lliott's 
Keport.  Had  there  been  any  attempt  to  suppress  it  ?  We  had  given  it 
to  the  British  Commissioners  when  at  Wasliington,  and  they  had  it  as 
long  as  they  wanted  it.  That  shows  there  was  no  <lisposition  to  con- 
ceal it.  Why  was  not  it  printed?  Not  one  in  live  of  these  liei)orts — 
nay,  not  one  in  ten — are  printed.  If  we  could  put  in  the  letter  that 
accompanied  this  from  the  Secretary  to  the  Treasury,  you  would  find 
out  why  it  was  not  jirinted.  I  cannot  tell  you  ami  I  cannot  state  the 
reason  without  ])Uttiiig  myself  in  a  position  I  should  quite  decline  to 
occnjiy,  by  attempting  to  mala'  a  statement  not  warranted  by  any  evi- 
dence in  the  (;ase,  because  there  is  no  evidence.  If  the  Keport  had 
c<)nie  in  and  become  evidence  in  the  case,  so  that  we  could  reply  to  it, 
all  this  would  have  been  shown. 

yiv.  JCIliott,  whose  knowledge  on  this  subje(;t  I  do  not  <lepreciate,  is 
far  less  of  a  man  than  my  learned  friends  seem  to  havi^  sni>pose(l. 
They  attach  great  importance  to  his  having  been  appointed  by  the 
Government,  l)ut  of  all  the  agents  who  have  testilied  her<',  everyone 
was  ai)i»ointed  nnder  an  Act  of  (Jongress.  lie  was  m»t  six'cially 
appointe<l  any  iwtirv,  than  anybody  elsi-.  One  of  the  advantages  c»f  a, 
repu])lican  t'oiin  <»!'  (lovernment,  is  tiial  men  of  moderate  (pialities  are 
not  excluded  trom  pnl)lic  o(lic<'s.  On  the  (;ontraiy,  that  is  one  of  the 
advantages  we  enjoy.  Some  (lovennnenls  ;ii-e  deprived  of  the  valuable 
services  of  that  class  of  men.     V\'e  are  not. 

The  eminent  jurist,  Judge  Swan,  who  thniws  sonu'.  light  upon  the 
8ubje<;t,  ami  Professor  I'^lliott  came  into  vioi«'nt  collision.  Judge  Swan 
proceeds  to  relute  all  IClliott's  science,  depreciate  his  ability,  and 
denounce  his  nu)tives;  and  if  you  take  Swan's  judicial  estimat<'  of  the 
man,  he  would  disappear  from  the  case  at  once.  But  as  undoubtedly 
Mr.  ICIIiott  wonhl  have  s(»mething  to  say  in  rejjly  to  Judge  Swan,  I  do 
not  cfuisider  the  Judge's  opinion  conclusive.  What  was  the  tronl)le? 
Mr.  Elliott  had  been  connected,  as  Judge  Swan  said — and  I  think  he 
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told  the  truth  probably — it  would  not  be  respectful  to  assume  of  any 
mail  with  the  title  of  Judge  that  he  would  say  anything  else — that 
Mr.  Elliott  had  been  connected  with  the  old  Company.  There  was  a 
violent  competition  at  Washington  about  the  renewal  of  the  lease,  and 
the  new  Company  got  it  from  the  old,  and  Mr,  Elliott's  side  was  defeated, 
and  then  immediately  after — that  is  to  say,  within  two  or  three  months, 
he  made  his  api)earance  on  the  Islands. 

Tlien  what  took  place?  For  the  lirst  time  he  makes  the  discovery 
that  the  virility  of  the  herd  was  being  destroyed  by  the  business  of 
overdriving.  He  does  not  say  it  took  place  before  1890 ;  he  had  not 
been  there  for  many  years,  and  his  IJeport  shows,  that  when  he  was 
there  last,  he  could  not  speak  in  too  high  terms  of  the  manner  in  which 
the  driving  was  carried  on;  but  he  seizes  on  this  condition  of  thing  in 
1890,  and  makes  it  the  basis  of  a  violent  attack. 

Senator  Morgan. — Does  hisname  a^ipear  in  the  Act  of  Approi^riatiou 
that  authorized  him  to  go  out  there? 

j\Ir.  Phelps. — I  do  not  know,  Sir,  General  Foster  says  that  it  was 
an  Act  authorizing  the  appointment  of  an  Agent.  He  was  not  partic- 
ularly named.  You  would  know  better  as  to  what  the  usual  usage  with 
regard  to  a  thing  of  that  sort  is  than  I  should. 

]\Ir.  Justice  Harlan. — He  was  appointed  by  the  Secretary  of  the 
Treasury. 

Sir  Charles  Eussell. — Yes;  he  was  not  named. 

Mr,  Phelps. — Well,  this  discovery  of  Mr.  Elliott  was  an  attack  on 
the  administration  of  the  new  Company  that  had  got  in. 

You  see  what  it  is;  a  violent  rhetorical  attack  upon  the  business  that 
the  Comi)any  was  carrying  on.  It  is  due  to  Mr.  Elliott  to  say,  in  treat- 
ing him  fairly,  that  the  method  of  driving  that  he  saw  there  in  1890 
was  objectionable,  as  I  have  already  admitted,  and  to  that  extent  that 
the  Treasury  Agent  had  to  put  a  stop  to  it.  But  if  that  is  all  he  had 
said,  he  would  have  said  only  what  we  sayuovv;  but  he  starts  the 
theory  of  its  effect  upon  the  virility  of  the  herd.  Now  I  answer  Sena- 
tor Morgan's  question,  if  he  will  excuse  me  for  having  postponed  it 
until  I  could  make  it  intelligibly.  There  is  not  another  witness  that  1 
know  of,  and  I  say  that  subject  to  correction,  that  ever  pretended  to 
lia\e  made  any  such  discovery.  In  order  to  give  apparent  currency  to 
it,  ^Ir.  Elliott  cites  this  passage  from  the  liussian  writer  Veniaminof, 
at  page  203  of  his  Report;  and  this  is  the  way  his  translation  reads. 

Nearly  all  the  old  men  think  and  assert  that  tlie  seals  .vLich  are  spared  every  year, 
i.  e.,  those  which  have  not  been  killed  for  several  yeais,  aie  truly  of  little  use  for 
breeding,  lying  about  as  if  they  were  outcasts  or  disfranchised. 

What  was  the  true  translation  ?  We  have  an  official  translation  here, 
if  anytme  desires  to  see  it,  by  the  French  Foreign  Oflice. 

Sir  Charles  Russell. — Is  the  original  here? 

Mr.  Phelps. — Yes,  certified  by  the  French  Foreign  Office.  This  is 
the  correct  translation. 

Nearly  all  the  old  travellers  think  and  assert  that  sparing  the  seals  for  some  years, 
i.  e.  not  killing  them  for  some  years,  does  not  contribute  in  the  least  to  their  increase 
and  only  amounts  to  losing  them  forever. 

Veniaminof  makes  no  reference  whatever  to  driving,  and  does  not 
say  one  word  about  any  supposed  effects  of  driving  upon  the  repro- 
ductive powers  of  the  seal. 

Sir  Charles  Russell. — Have  you  the  original, — the  text  of 
Veniaminof? 

Mr.  Justice  Harlan. — Is  it  in  Russian  or  French? 

Mr.  Phelps. — Russian,  I  believe. 
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General  Foster. — We  have  not  the  original  here. 
Lord  Hannen. — Ts  not  it  that  the  eftect  of  driving  is  suck  that  it  is 
no  use  sparing  their  lives, — is  not  that  the  effect  of  it? 
Mr.  Phelps. — ]So,  I  Avill  read  it  again. 
Lord  H  annex. — If  you  please. 
Mr.  Phelps — 

Nearly  all  the  old  travellers  tliink  and  assert  that  sparing  the  soalsfor  some  years, 
i.  e.  not  killing  them  for  some  years,  does  not  contribute  iu  the  least  to  their  increase 
and  only  amounts  to  losing  them  forever. 

What  does  he  mean  by  that?  What  I  was  saying  yesterday;  by  the 
natural  conditions  of  this  herd  you  cannot  keep  up  the  number  of 
males; — nature  does  not  keep  up  the  equal  number  of  males  and 
females,  though  beyond  doubt  an  equal  number  are  born  into  the 
world.  Tluit  was  a  question  that  was  early  suggested  by  the  Presi- 
dent, and  which  1  endeavoured  to  answer  3'esterday. 

If  in  polyganKms  animals  there  are  as  many  females  as  males  iu  the 
world,  how  comes  it  to  i»ass,  in  a  state  of  nature  when  nobody  inter- 
feres with  thein  there  are  not  as  many  females  as  males?  That  is  the 
([uestion  Ave  are  discussing.  He  was  discussing  tlie  (|uestion  of  what 
sort  of  policy  it  would  be  to  sto])  killing  and  let  them  all  grow, — let  all 
these  males  alone  for  a  period  of  years.  Let  them  all  come  to  the 
period  of  i)uberty. 

The  Presii)i:nt. — lie  does  not  speak  of  the  driven  seals? 

^Ir.  Phelps. — Xo,  not  iu  the  least.  He  says,  what  observation 
shows  as  to  all,  that  you  will  not  get  any  more  males  by  that.  It  will 
be  the  littest  that  survive,  and  you  will  have  the  same  condition  of 
things  that  you  had  before;  in  other  words,  you  have  lost  those  seals 
that  you  might  have  taken  without  detriment  to  your  herd.  General 
Poster  reminds  me  this  is  to  be  found  in  the  Counter  Case,  the  full 
translation. 

If  1  had  nothing  to  do  to-day  but  to  review  Mr.  l^^lliott's  Peport  I 
think  I  (tould  make  it  a  little  entertaining.  If  you  read  his  field-notes 
(1  will  give  you  a  six-cimcn  at  i)ages  I'.'WJ  and  237)  they  will  be  ibund  to 
contain  an  omice  of  observation  to  a  pound  of  rhet(uic.  A  s(;ieiitiric 
observer  would  make  field  notes  out  of  doors,  and  i)ut  them  down  as  a^ 
basis  for  subsecpient  collation  and  analysis, — as  statistics;  but  his 
KtMtisti(;s  ar(^  all  rhetoric.  I'or  instance,  and  this  is  only  a  samide,  on 
June  the  10th,  ISDO,  of  his  field  notes,  at  i)age  L'.'Mi. 

Thin  unnatural  a<^tion  of  the  cows,  or  rather  unwonted  movement,  has  eauscd  the 
pujts  aln-ady  to  Corn)  sniali  ])r)(ls  everywhere,  even  wliere  the  cows  are  most  abuudjint, 
■whi<h  shinlowH  to  uie  the  truth  of  the,  fact  tli:it  iu  live  days  or  a  wiM-k  from  date,  the 
Hcattering  comple.tely  of  the  rookery  or-^aiii/.ation  will  lie  thoroughly  doni'. 

Sir  Chauf-ES  IIitssell.— He  goeson  to  say  that,  it,  did  not  take  i)Iace 
until  the  L'Oth  to  the  LT.th  of  -Inly,  ISTl'. 
Mr.  I'HELPS. —  I  do  not  read  :ill  this: 

H  is  imiiosHilild  not  to  (■(Misidrr  the  (|U(!Hliou  which  this  scene  every  nu)Uient 
promjits — "what  prf)iiortiou  <d'  these  oirl  mah^s  which  we  see  here  now,  overdone 
and  scant  ill  ninuher — what  ratio  of  their  number  will  live  to  nturn  next  year? — 
and  if  they  do  all  live  to  return,  what  manner  of  good  will  ihcy  be  f — in  many 
cases  will  they  be  potent  .'it  all  ,' "  And  again,  not  .a  single  voiing  bull  to  be  seen  on 
the  breeding  grouufls  or  at  the  breeding  nungins!  Where  are  tbey  coming  fiomf 
They,  so  conspiciiouH  l>y  their  numbers  and  iiggressiveneHs  in  1H7()-7'1 !  Where  is 
the  new  bbirxl  which  must  take  th(5  jdace  of  tin-  old  ;ind  enfeebled  sires  before  usf 
alreaily  failing  to  meet  the  demands  of  the  hour  on  every  side  and  ahead  of  us!. 
Where  is  it  ? 

The  only  answer  which  luj-  study  of  this  season  gives  mo  is  there  in  no  new  blood. 
2fol  nalinv  vnoiiyh  left. 
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Then  lower  down: 
The  poacher  at  sea  has  lent  his  aid  since  1885  to  this  destrnctiou. — 

Sir  Charles  Kussell. — 1  think  you  ought  to  read  the  next;  he 
does  refer  to  driving. 

Mr.  Phelps. — Yes,  I  am  willing;  it  was  only  to  save  time,  and  I 
hope  the  Arbitrators  will  treat  themselves  to  the  very  little  entertain- 
ment there  is  in  this  case  of  the  amusing  hind,  by  perusiug  some  of 
these  tield-notes.     What  my  learned  friend  wants  me  to  read  is: 

The  club  and  efTects  of  driving  has  destroyed  it,  slowly  at  first,  but  surely  through- 
out the  last  eight  years! 

He  had  not  been  there ! 

Sir  Charles  Russell, — "And  rapidly  during  the  last  three  of  this 
period." 

Mr.  Phelps. — Yes. 

And  rapidly  during  the  last  three  of  this  period — especially  rapid  last  year  and  at 
the  present  hour. 

He  had  not  been  there,  and  not  a  living  man  had  told  him  so. 

Every  man  who  was  there  swears  to  the  contrary. 

I  could  spend  half  a  day  reading  this  if  it  were  material  to  show  the 
character  of  tlie  man.  He  started  on  his  theory,  and  like  some  orators, 
gains  in  strength  as  he  goes  on;  as  he  warms  up  to  the  subject  he 
becomes  not  only  more  eloquent  but  more  tremendous  in  the  reach  and 
force  of  his  statement. 

Sir  Charles  Russell. — I  beg  my  learned  friend's  pardon,  but  he 
made  what  I  consider  a  very  grave  insinuation  about  Mr.  Elliott, 
namely,  that  he  was  attacking  the  new  company  because  of  his  inter- 
ests in  the  old  C(>m])any. 

The  reason  why  I  want  that  last  passage  read  is  this,  the  lease  to 
the  new  Company  was  in  1S90  and  in  a  passage  I  have  read  he  does 
not  confine  his  complaint  of  mismanagment  to  the  period  of  the  new 
Company  at  all  because  he  says : 

The  club  and  effects  of  driving  has  destroyed  it  slowly  at  first,  but  surely  through- 
out the  last  8  j'ears. 

Therefore  going  back  to  7  years  of  the  old  Company. 

And  gradually  during  the  last  three  of  this  period — especially  rapid  last  year  and 
at  the  present  hour. 

I  am  rather  surprised  at  that  insinuation  because  my  learned  friend 
Sir  Richard  Webster  distinctly  stated  in  i)age  1623  of  the  report  that 
Mr.  Phelps  had  undertaken  that  no  comment  was  to  be  made  on  Mr. 
Elliott's  conduct  attributing  to  him  motives,  or  any  comment  except 
what  the  report  furnished. 

Mr.  Phelps. — 1  am  not  now  saying  anything  but  what  Judge  Swan 
said  who  was  the  other  witness,  and  I  leave  it  to  my  learned  friends  to 
settle  between  Judge  Swan  and  Mr.  Elliott,  if  it  is  of  any  importance 
at  all.  It  is  altogether  probable  on  the  face  of  this  report  that  Mr. 
Elliott  was  willing  at  least  tliat  the  Government  should  cut  down  the 
profits  of  this  Company  by  abridging  the  number  of  seals  they  might 
take.  But  I  do  not  care  about  it.  We  have  not  the  least  necessity  to 
discredit  Mr.  Elliott,  because  in  every  dis])uted  point  in  the  case  but 
this,  he  sustains  the  United  States  contention  as  completely  as  all  our 
other  witnesses  do,  so  that  in  nine-tenths  of  this  case  Mr.  Elliott 
becomes  our  witness.  We  do  not  need  him  and  do  not  call  him,  but 
we  accept  his  statements  when  put  in  by  the  other  side.    And,  there- 


OEAL   ARGUMENT    OF    HON.  EDWARD    J.  PHELPS.  273 

fore,  it  is  only  on  tliis  point  in  wliicli  Mr.  Elliott  is  completely  answered, 
when  we  point  out  that  the  redriving  that  he  objects  to  never  took 
place  before  1890;  and  while  he  seems  to  assume  in  somo.  of  these 
rhetorical  passages  that  it  has,  he  does  not  say  so,  and  could  not  say 
so  without  saying  that  which  is  untrue.  Neither  does  he  cite  any 
authority. 

If  my  learned  friend  does  not  like  Judge  Swan  I  will  refer  him  to 
■what  Mr.  Tupper  says  about  him. 

Sir  Charles  Russell. — I  did  not  say  that  I  disliked  Mr.  Justice 
Swan. 

Mr.  Phelps. — I  do  not  mean  to  say  that  you  did,  but  Mr.  Tupper 
in  a  letter  in  the  British  Case  page  o,  has  the  following  criticism  made 
upon  Mr.  Elliott  by  Mr.  W.  L.  Morris.  It  is  not  Mr.  Tupper's,  but  he 
cites  it.     He  says  Mr.  Morris  says: 

This  man  seems  to  be  the  natural  foe  of  Alaska,  prosecuting  and  persecuting  her 
with  the  brush  and  the  pen  of  an  expert,  whenever  and  wherever  he  can  get  an  audi- 
ence, aud  I  attribute  the  present  forlorn  condition  of  the  territory  more  to  his 
ignorance  and  misrepresentation  than  to  all  other  causes  combined.  .  . 

And  Mr.  Tupper  then  goes  on  to  say. 

His  evidence  in  1888  is  open  advocacy  of  the  United  States  contention.  His 
•writings  and  reports  prior  to  the  dispute  will  be  referred  to  and  it  will  be  submitted 
that  his  statements  and  experiences  before  1888  hardly  support  his  later  theories. 

That  is  what  we  say;  and  Dr.  Dawson,  one  of  the  British  Commis- 
sioners, estimates  Professor  Elliott  like  this.  Judge  Swan — see  the 
United  States  Counter  Case,  page  il4,  quotes  Dr.  Dawson  as  follows. 

Elliott's  work  on  seals  is  aninsing.  I  have  no  hesitation  in  saying  that  there  is 
no  iuiportaut  point  that  he  takes  up  in  his  book  that  lu;  does  not  contradict  some- 
where else  in  the  same  covers.  .  .     His  work  is  supcrlicial  in  the  extreme. 

This  is  really  trifling,  and  it  is  of  no  imi)ortance  at  all.  On  this 
subject  he  constructs  a  theory,  and  it  is  but  a  theory.  ITow  could 
anybody  come  to  a  conclusion  about  the  cHcet  ujjon  an  animal  of  this 
kind,  which  he  seeks  to  attribute  to  it.  Tiiere  is  only  one  way,  and 
tljat  is  to  wait  the  result  of  c.\])eii('iice.  Time  will  tell.  Nothing  else 
will  tell,  unless  indeed  it  were  something  that  is  not  pretended  to  exist 
in  this  ease,  some  such  special  exterior  injury  as  wouM  sliow  for  itself 
what  its  c(»nse(piences  must  be. 

I  pass  over  mneli  more  that  I  eoiihl  say  on  tliis  point,  pointing  (»nt 
the  errors  of  liis  reas(»ning  and  his  mistakes  in  })oint  of  fact  npon  this; 
but  I  do  not  think  tiie  ease  re(piii('s  it. 

lint  now.  tlnit  we  are  upon  .Mr.  ICIHott  I  want  to  verify  what  I  said 
just  now  in  reference  to  liis  sup|»ort  of  tlie  contention  of  tiie  Cnited 
States;  and  I  will  just  name  the  points  on  wiiicli  yon  will  lind  he  does 
RUpjiort  the  cont<Miti<ni  of  the  I  nited  States.  1  read  from  i)age  (»!l  of  his 
Jieport.  Th<^se  are  (b'tached  passages,  but.  yon  have  the  iJepoit  and 
the  context  is  all  belbre  you: 

The  polygam»)nH  linbit  of  this  aiiiiiial  is  Hn<  Ii  tlial,  l>y  it«  own  voliiion.  I  do  not 
think  that  more  than  one  male  annually  out  of  lirifcn  liuin  is  nrcdrd  on  (Ik!  hrttiling- 
groumls  in  tlie  futun- : 

Then,  on  page  1 IH. 

In  tliiH  adniiralily  jierlVf  t  mr-tliod  fif  nature  ar<'  (Inme  Kcals  wliich  lan  tie  projierly 
killed  without  injury  to  tln^  rookiTics,  srlcclcd  and  In-iil  aside  Ity  tln-ir  own  voli- 
tion, so  that  the  natives  ran  visit  and  take  them  w  ithout  distinliing,  in  the  least 
degree,  the  entire  quiet  breediug-grouud,  where  the  stock  is  perpotualeU. 

8  B,  PT  XV 18 
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Then,  on  page  139. 

When  the  holluschickie  are  up  on  land : — 

Sir  Charles  Eussell. — You  really  mast  read  the  next  line: 

Such  was  the  number  aud  method  of  the  young  male  seals  in  1872-1874. 

Mr.  Phelps. — Well,  really,  I  have  not  time  to  read  much  of  this. 

Sir  Charles  Russell. — Yes,  I  will  not  interpose. 

Mr.  Phelps. — If  I  make  a  reference,  it  is  by  no  means  my  purpose 
to  give  any  unfair  deduction  from  Mr.  Elliott.  You  will  see  by  reference 
to  pages  71  and  74,  he  regards  the  methods  adopted  on  the  Pribilof 
Islands  as  excellent;  and  he  describes  the  drives  in  the  parts  quoted 
from  his  Report  of  1874  on  pages  122  and  128. 

Now  on  page  269  of  his  present  report  he  says : 

I  should  remark  that  the  driving  of  the  seals  has  been  very  carefully  done,  no 
extra  rushing  and  smothering  of  the  herd,  as  it  was  frequently  done  in  1872. 
Mr.  Golf  began  with  a  sharp  admonition  aud  it  has  been  scrupulously  observed^ 
thus  far,  by  the  natives. 

Then  on  page  283,  he  says : 

Yesterday  afternoon  I  went  back  to  Tolstoi  over  the  seal  road  on  which  the  drive 
above  tallied  was  made  in  the  night  and  morning  of  the  7th  iust. ;  the  uumljer  of 
road  "faints"  or  skins  was  not  large,  which  shows  that  the  natives  had  taken 
great  care  in  driving  these  seals;  this  they  have  uniformly  done  thus  far. 

Mr.  Justice  Harlan. — What  year  was  he  speaking  of  there — 1890. 

Mr.  Phelps. — 1890 — when  he  was  on  the  Island.  He  had  not  been 
there  since  1870.  You  will  find  what  he  says  about  killing  females  on 
page  74. 

We  do  not  touch  or  disturb  these  females  as  they  grow  up  and  live;  and  we  never 
will  if  the  law  and  jjreseut  management  is  continued. 

Then  on  page  213  he  says : 

In  1835  for  the  first  time  in  the  history  of  this  industry  on  these  islands  was  the 
vital  principle  of  not  killing  female  seals,  recognized. 

He  says  again  that  according  to  his  observations  of  1872  to  1874  and 
1876,  the  herd  could  safely  support  a  draft  far  larger  than  100,000,  pro- 
bably as  large  as  180,000  annually.    That  will  be  found  on  page  69. 

He  was  there  in  the  three  years  1872  to  1874 ;  he  was  there  again  in 
1876  and  he  does  not  intimate  in  the  report  of  1890  that  the  condition  of 
1876  was  not  as  good  as  that  of  the  previous  years  1872, 1873  and  1874. 

Now  what  does  he  say  about  pelagic  sealing.     This  is  on  page  IX. 

I  could  figure  out  from  the  known  number  of  skins  which  these  hunters  had  placed 
on  the  market,  a  statement  of  the  loss  and  damage  to  the  rookeries — to  the  females 
and  young  born  and  uuborn,  for  that  is  the  class  from  which  the  ]3oacher  secures  at 
least  85  p.  c.  of  his  catch. 

And  on  page  13  he  says : 

The  young  male  seals  have  been  directly  between  the  drive,  club  and  poacher  since 
1882,  while  the  females  have  had  but  one  direct  attack  outside  of  natural  causes, 
they  have  been,  however,  the  chief  quarry  of  the  pelagic  sealer  daring  the  last  five 
years. 

Then  if  you  will  turn  to  page  214  you  will  see  what  he  says  on  another 
point  that  I  have  not  observed  upon — perhaj)s  shall  not — that  is  the 
loss  through  wounding  aud  sinking  of  seals.     It  says: 

Four  thousand  female  seals  heavy  with  their  unborn  young  are  killed  in  order  to 
§ecure  every  one  thousand  skins  taken.     (See  also  page  85  foot  note.) 
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Then  if  you  will  turn  to  page  L'14  I  will  read  another  quotation.  He 
recommends  there : 

That  all  pelagic  sealing  in  the  waters  of  Behring  Sea  he  prohibited  and  suppressed 
throughout  the  breeding  season,  no  matter  how,  so  that  it  is  done,  and  done  quicMii. 

This  step  is  equally  imperative;  the  immorality  of  that  demand  made  by  the  open 
water  sealer  to  ruin  within  a  few  short  years  and  destroy  forever  these  fur  bearing 
interests  on  the  Pribilof  Islands,  the  immorality  of  this  demand  cannot  be  glossed 
over  by  any  sophistry;  the  idea  of  permitting  such  a  chase  to  continue  where  five 
thousand  female  seals  heavy  with  their  unborn  young  are  killed  in  order  to  secure 
every  one  thousand  skins  taken  is  repugnant  to  the  sense  of  decency  and  the  simplest 
instincts  of  true  manhood. 

I  cannot  refrain  from  expressing  my  firm  belief  that  if  the  truth  is  known,  made 
plain  to  responsible  heads  of  the  civilized  powers  of  the  world,  that  not  one  of  these 
governments  will  hesitate  to  unite  with  ours  in  closing  Behring  8ea  and  its  passes 
of  the  Aleutian  chain,  to  any  and  all  pelagic  fur  sealing,  during  the  breeding  season 
of  that  animal. 

You  will  find  on  page  297  what  he  says  on  another  point  which  has 
been  mooted  here — whether  a  female  seal  suckles  any  youug  but  her 
own. 

It  has  been  said  by  some  people,  in  order  to  break  the  efl'ect  of  this 
murder  of  musing  mothers,  that,  after  all,  the  other  nursing  mothers, 
that  are  not  killed  may  suckle  other  pu])S.  The  absurdity  of  the  state- 
ment that  a  fraction  of  the  mothers  could  supply  all  the  ])ups  with  sus- 
tenance, is  all  the  contradiction  that  should  require.  Mr.  Elliott  says 
at  page  296,  speaking  of  the  killing  of  these  nursing  mothers: 

That  means  death  or  permanent  disability,  even  if  the  cows  are  driven  but  once — 
death  to  both  cow  and  her  puj)  left  behind,  since  that  i)up  will  not  be  permitted  to 
suckle  any  other. 

"With  respect  to  the  pups  learning  to  swim  upon  which  there  has 
been  some  criticism,  Mr.  Elliott  says  at  page  255: 

In  the  beginning  of  August  a  large  majority  of  them  are  wholly  unused  to  water. 

And  he  says  tliat  a  number  of  them  do  not  get  into  the  water  before 
Septeml)er  tlie  1st. 

lie  speaks  also  of  the  gentle  disposition  of  the  seals.  On  page  123 
he  says.     "'Docility  of  fur-seals  when  driven" — is  his  title — 

I  was  also  impressed  by  the  singular  docility  and  amiability  of  these  animals  when 
driven  along  the  road ;  they  never  show  fight  any  more  than  a  tlock  of  sheep  would  do. 

Then  on  page  98  on  the  "Gentleness  of  the  seals"  he  says: — 

"DeHcen<l  with  mo  from  this  sand  dune  elevation  of  Tolstoi,  and  walk  into  the 
drove  of  liolluHchickif,"  below  us;  we  can  do  it;  you  ilo  not  nolii'o  much  conlnsiou 
or  dismay  as  we  go  in  among  lh<un;  th(!y  Kim|dy  ojieii  out  before  us  and  close  in 
behind  our  tracks,  btinirig,  crowding  to  tlie  riglit  and  left  as  wo  go,  twenty  feet 
away  from  us  on  eadi  siilc.  Look  at  liiis  small  Mock  of  y<«irlings,  some  one,  ollu^rs 
two,  and  even  three  yrars  (dd,  wliicli  are  coughing  and  siiitting  around  us  now, 
staring  uji  at  our  faces  in  aiMa/em<;nt  jvh  we  walk  ali<-ad,  they  strugglo  a  f(!W  roils  out 
of  our  reaf'h,  and  tlien  come  together  again  lieliind  us,  siiowing  no  further  sign  of 
notice  of  onr-^fhes.  You  could  not  walk  into  a  drove  of  jiogs  at  ( 'liica^o  without 
exciting  as  much  crxi fusion  and  aionHJtig  an  inlinitcly  more  <IiHa^rl■(■llhl(^  tnmnlf ;  .'ind 
as  for  sheep  r)n  the  plains  thry  would  stampede  far  (luiidier.  Wild  animals  indeed; 
you  can  now  rea<lily  uiulerstand  liow  easy  it  is  for  two  or  tlirce  men,  ('."irly  in  the 
morning,  to  come  wiicre  wo  are.  turn  aside  from  tiiis  vast  herd  in  front,  of  ns  and 
around  us  two  r)r  three  thousand  of  the  best  examples,  and  drive  tiiem  hack,  up  and 
over  to  the  village. 

Tliis  maybe  usefully  considcrod  in  connection  with  flie  ]>oint  that  we 
discussed  some  time  ago  as  to  the  condition  of  the  seals  as  a  matter  <)f 
])roi»erty.  lie  says  further  on  page  IS,  in  icspect  to  tiie  young  Ceniahvs 
going  back  to  the  islands,  which  has  been  made  a  subject  of  discussion: 

It  must  be  borne  in  mind,  that  perhaps  10  per  cent  of  the  entire  number  of  females 
were  yearlings  last  season,  and  came  uj)  on  to  these  breeding  grounds  as  virgins  for 
the  lirst  time  during  this  season — us  two  year  old  cows,  they  of  course  bear  no  youug. 
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And  on  the  same  page  lie  says  this: 

This  sni'plus  area  of  the  males  is  also  more  than  balanced  and  equalized  by  the 
15,000  or  L'0,000  vir^iu  females  which  come  on  to  tliis  rookery  for  the  lii'st  time  to 
meet  the  males.  They  come,  rest  a  few  days  or  a  week,  and  retire,  leaving  no  young 
to  show  their  presence  on  the  jjrouud. 

And  on  page  139  he  says : 

Next  year  these  yearling  females,  which  are  now  trooping  out  with  the  youthful 
males  on  the  Jiauling-grouuds,  will  repair  to  the  rookeries,  while  their  male  com- 
panions will  be  obliged  to  come  again  to  this  same  spot. 

I  may  allude  briefly  to  the  condemnation  by  Mr.  Elliott  of  various 
points  that  have  been  suggested  rather  than  proved  on  the  other  side. 
On  page  83  you  will  find — I  do  not  quote  his  language — tliat  coition 
does  not  take  place  in  the  sea. 

On  pages  57  and  o8  he  contradicts  the  assertion  that  the  effect  of 
raids  on  the  Islands  had  been  considerable  as  tending  towards  this 
decrease;  and  I  may  say  here  once  for  all,  for  I  cannot  dwell  any  longer 
upon  it — it  would  take  two  or  three  days  more  if  I  were  to  go  through 
the  evidence  on  all  these  minor  points — let  me  say  here  now  in  respect 
of  this  business  of  raids  on  the  Islands,  that  I  am  entirely  indiffereiit 
which  way  the  fact  is  found.  If  there  are  any  raids  on  the  Islands  (and 
they  have  taken  place  undoubtedly  in  some  instances)  they  come  from 
these  pelagic  sealers.  It  is  the  very  presence  in  the  water  of  these 
schooners  that  produces  all  the  raids  that  have  taken  place  on  the 
Islands,  whether  they  are  many  or  few;  and  in  the  condition  of  the 
weather  there  it  is  perhaps  true  that  they  cannot  always  be  i)revented. 
That  is  one  of  the  very  mischiefs  we  are  trying  to  protect  ourselves 
against;  not  merely  that  they  are  slaugiitering  the  seals  in  the  water, 
but  whenever  fog  or  night  or  any  accident  enables  them  to  do  it,  they 
go  upon  the  Islands  and  trespass  there.  He  says  on  page  53  and  on 
two  or  three  other  pages,  that  the  seals  have  great  power  of  locomotion 
on  the  laud. 

There  is  another  theory  that  has  been  thrown  out  here — that  there  is 
a  congregation  of  young  seals  that  do  not  come  back  to  the  Islands.  I 
shall  have  a  few  words  to  say  about  that  indei)endently  of  Mr.  Elliott; 
but  on  page  103  you  will  find  he  says  this: 

By  the  14th-20tli  June,  they  (the  holluschickie)  appear  in  their  finest  form  and 
number  for  the  season,  being  joined  now  by  the  great  bulk  of  the  2-year  olds, 
and  quite  a  number  of  yearling  males.  i5y  tlie  10th  of  July  their  numbers  are  begin- 
ning to  largely  increase,  owing  to  the  intiux  now  at  this  time  of  that  great  body  of 
the  last  year's  pups  or  yearlings;  by  the  20th  of  July,  the  yearlings  have  put  in  their 
appearance  for  the  sea-ou  in  full  force.  Very  i'vw  yearling  females  make  their 
appearance  until  the  15th  of  July,  but  by  the  20tli  they  literally  swarmed  out,  iu 
1872-74,  and  mixed  u])  coui])letely  with  the  young  and  older  males  and  females  as 
the  rookeries  relax  their  discipline  and  "pod"  or  scatter  out. 

On  page  253,  he  speaks  again  of  the  yearlings  there.     He  says: 

A  great  many  yearling  females  are  halting  down  at  landings  in  and  among  the 
scattered  harems,  aimlessly  paddling  about. 

On  page  298  he  says : 

I  observed  a  very  large  proportion  of  yearling  cows  scattered  all  over  the  breeding 
ground  from  end  to  end  near  the  sea  margin,  while  the  yearlings  of  both  sexes  are 
completely  mixed  upon  the  outskirts  of  the  rookery,  here  and  everywhere  else 
commingled  with  the  adult  cows  and  their  young  puj)S. 

There  is  another  point  that  has  been  suggested  here  by  my  learned 
friends,  that  these  seals  consume  the  food-fishes,  or  that  they  may  do  so 
at  some  time  or  other.  What  that  has  to  do  with  this  case  1  do  not 
know.  The  question  as  to  the  right  of  the  United  States  does  not 
depeud  upon  it.    The  question  of  regulations  does  not  depend  upon 
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it  because  tlie  Governments  have  propounded  these  questions  to  the 
Arbitration  in  the  Treaty.  But  Mr.  Elliott  shows  that  the  true  enemy 
ot  the  fishery  is  the  dog'-tisb,  and  that  the  seal  is  the  devourer  of  the 
dog-fish.     You  will  see  on  page  307 — 

Suppose  for  arfjument  that  we  could  and  did  kill  all  the  seals,  we  would  at  onco 
give  the  deadly  do<j-tish  {Squaliio-ativarthias)  which  fairly  swarms  in  these  waters, 
an  immense  impetus  to  its  present  extensive  work  of  destruction  of  untold  millions 
of  young  food  lishes  such  as  herring,  cod,  and  salmon. 

A  <log  tisli  can  and  does  destroy  every  day  of  its  existence  hundreds  and  thousands 
of  young  cod,  salmon,  and  other  food  lishes — destroys  at  least  double  and  (juadruple 
as  much  as  a  seal;  wliat  is  the  most  jtotent  factor  to  the  destruction  of  the  dog-tish 
first,  he  will  be  doing  jjositive  injury  to  the  very  cause  he  jiretends  to  chaini>iou,  if 
he  is  permitted  to  disturb  this  equilibrium  of  nature  and  destroy  the  seal. 

Xow  I  have  said  more  than  I  ought  about  Mr  Elliott;  and  what  is 
the  conclusion  of  the  whole?  It  will  be  seen  that  we  have  neither 
desired  to  suppress  this  ]iei)ort,  nor  had  we  the  least  inclination  to  do 
so.  If  you  strike  it  out  of  this  case,  you  strike  out  nine  jjarts  of  the 
evidence  that  are  in  our  favour,  in  order  to  get  the  one — the  only  one 
that  is  against  us,  so  f^r  as  it  goes;  and  that  is  destroyed,  and  the  mis- 
taken theory  of  ^Ir.  Elliott  on  that  su])ject  is  exposed  when  we  tind  his 
conclusion  is  one  that  is  not  warranted  by  any  evidence; — that  the  kind 
of  driving  he  objects  to  had  never  taken  place  till  18!iO,  and  that 
only  in  several  years  afterwards  could  it  be  ascertained  whether  his 
l)reposterous  idea,  as  we  think  it  is,  of  an  injniy  to  the  vitality  of  the 
seals  is  ma<le  by  causes  so  slight. 

Let  me  say  one  word  on  the  subject,  howev<'r  of  the  waste  and  de- 
struction by  killing  and  by  the  sinking  of  seals  that  are  killed — tlie  fatal 
wounding  of  seals  that  esca])e.  There  is  a  great  deal  of  evidence  on 
that  iioint.  Jt  is  evidence  on  both  sides,  and  it  would  take  a  long  time 
to  go  through  an<l  estimate  it.  The  evidence  on  the  part  of  Great 
liritain  is  fioiti  the  sealers,  not  only  swearing  in  their  own  behalf,  but 
swearing  to  their  own  marksmanship  and  success  in  killing  seals,  '^i'hat 
it  has  been  universally  understood,  until  that  testimony  was  brought 
forward  in  this  case,  that  the  result  was  a  vast  waste,  we  have  seen 
from  everybody's  statement  who  has  made  aii}^  statement  earlier  than 
this. 

It  never  was  doubted  before  that  it  must  be  so;  and  it  will  be  trans- 
l»arent  to  any  jierson  who  will  n;tlect  on  the  circumstances.  It  will  be 
more  transparent  to  anyone  who  has  ever  had  anylhing  to  do  with  the 
business  of  shooting  at  all,  and  ahove  all  of  shooting  game  or  animals 
in  the  water.  No  man  who  has  had  any  such  experi<'nce  will  be  per- 
suade<l  otherwise  than  that  a  very  large  number  of  animals  under  the 
best  circnmstarMtes  must  Ixi  lost — always  ar<'  lost.  No  man  who  has 
shut  a  deer  in  the  water,  or  who  has  shot  at  ducks  in  tlie  water  and  not 
upon  the  wing — at  aidmals  that  lie(|uent  the  water — does  not  under- 
stand how  huge  a  percentage  necessarily  must  be  lost.  Aiul  you  will 
liear  in  mind  that  this  Sealing  Association  agi-ei-mcnt  among  each  other 
i»(|iiii<'S  that  only  a  ceilain  niiiuber  of  "old  hands"  in  the  business 
shall  be  employed  on  each  vessel,  whalevei-  the  reason  of  that  is;  and 
that  even  many  of  the  witnesses  that  attempt  to  make  out  that  a  very 
large  jtroportion  of  seals  are  save<l  out  of  those  that  are  killed,  make 
this  <|ir,ililieation — "the  f/recn  IkiihIs  lose."  They  need  not  say  that. 
\\\'  kn(»w  that  green  hands  lose  tliei  seals.  It  is  a  very  expert  marks- 
man indeed  that  would  not  lose  a  great  many; — the  gre<!n  hands  lose 
on  their  own  showing.  Uut  I  pass  over  this  lightly  lor  the  reason  that 
this,  like  so  many  points  that  have  been  discnsscil,  n^ally  does  not  bear 
on  the  issue.  If  they  are  to  destroy  the  animals,  tliey  are  not  any  more 
destroyed  because  they  sink  to  the  bottom  of  the  sea,  and  their  skins 
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are  lost.  They  are  lost  to  us  just  as  much.  Their  effect  upon  the  herd 
is  the  same.  It  is  only  the  question  whether  those  who  kill  them  get 
the  profit  of  the  skins;  and  yet  at  the  same  time  it  is  most  natural  to 
observe  that  you  find  agreed  all  through  this  case,  by  those  who  have 
commented  upon  it,  that  the  waste  and  destruction  alone  of  this  method 
of  sealing  condemns  it,  if  you  are  to  look  at  all  at  the  interests  of  man- 
kind in  the  preservation  of  this  herd,  or  to  the  interests  of  commerce 
in  having  the  yearly  product.  If  those  considerations  enter  at  all  into 
the  question,  then  it  is  a  material  consideration,  that,  as  we  say,  a  very 
large  proportion  variously  stated  by  the  witnesses  (I  will  not  undertake 
to  say  what,  for  I  have  made  no  estimate  of  the  result  of  the  testimony) 
are  lost. 

Then  you  have  unquestionably  noticed  another  thing — that  of  all  the 
skins  that  go  into  the  London  market  from  what  is  called  the  "North 
West  Catch" — that  is  the  pelagic  catch — the  uniform  price  is  consider- 
ably less  than  the  skins  of  the  same  animals  taken  on  the  island,  and 
the  reason  is  that  they  are  full  of  shot  holes; — that  is  the  only  differ- 
ence— exce])t  that  they  are  largely  the  skins  of  females.  That  may 
have  something  to  do  with  it,  but  generally  the  reason  given  by  the 
witnesses  is  that  they  are  full  of  shot  holes,  so  that  of  the  skins  that  are 
saved,  commerce  is  dei^rived  of  the  real  value  of  many  of  them.  But 
I  pass  over  many  of  these  points,  rather  than  to  weary  you  with  what, 
perhaps,  is  not  very  material. 

I  want  to  say  a  word  further  on  the  subject  in  respect  of  which  I  read 
from  Mr.  Elliott — the  return  of  these  seals  to  the  islands.  There  is  a 
theory — it  is  nothing  but  a  theory — that  there  n^ay  be  young  seals  that 
do  not  go  back  till  the  instinct  of  nature  takes  them  back  for  the  pur- 
poses of  reproduction.  What  evidence  does  that  rest  upon?  Who 
knows,  who  can  know,  who  pretends  to  know,  that  these  seals  do  not 
return?  The  evidence  is  just  to  the  same  effect  as  what  I  have  read 
from  Mr.  Elliott.  ISTumbers  of  witnesses  testify  that  young  seals  are 
back  there.  This  very  business  of  driving  that  we  have  been  discuss- 
ing shows  that.  What  is  the  trouble  with  the  driving  in  1890 — what 
is  the  objection  to  it?  They  drive  up  seals  and  let  them  go:  what  do 
they  let  them  go  for?  They  cannot  get  the  desired  number  of  skins; 
they  can  get  but  little  more  than  one-fifth:  they  have  not  the  number 
which  the  contract  entitles  them  to  take:  why  do  they  let  them  turn 
back?  Because  they  are  too  young.  All  this  theory  of  Elliott's  is 
based  on  the  presence  of  those  young  males  on  the  Islands. 

As  to  the  young  females,  the  evidence  of  their  presence  on  the  islands 
is  voluminous. 

Then  there  is  another  thing.  The  necessities  of  the  change — the 
shedding  of  the  fur  brings  these  animals  back — which  takes  -phwe  every 
year.  I  read  from  Mr.  Grebnitzky's  evidence,  the  Governor  of  the 
islands  whose  experience  is  so  long  and  who  has  no  interest  in  this 
case.  It  is  to  be  found  in  the  United  States  Counter  Case  page  363. 
He  says: 

I  believe  that  at  sometime  during  the  year  every  seal  comes  ashore.  There  is  no 
reason  to  believe  that  a  certain  number  of  any  class  remain  swimming  about  in  the 
neighbourhood  of  the  islands  all  the  siimmer  without  landing,  although  there  is  con- 
siderable diiference  in  the  time  at  which  different  classes  arrive. 

Writing  about  Mr.  Grebnitzky,  the  British  Commissioners  say,  at 
section  202  that  he,  Grebnitzky, 

Believes  the  main  reason  of  the  landing,  at  later  dates,  of  the  seals  not  actually 
engaged  in  breeding,  is  that  during  the  "shedding"  or  "stagey"  season,  their  pelage 
becomes  too  thin  to  afford  a  suitable  protection  from  the  water. 
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Captain  Bryaut's  testimony  cited  on  both  sides  is  quoted  by  the  Brit- 
ish Commissioners,  at  Sections  718  and  719.    They  say  in  Section  718. 

Eeferriiis  particnlarly  to  his  experience  in  1869,  Captain  Bryant  writes:  "At  the 
close  of  this  period  the  great  body  of  yearling  seals  arrive.  These,  mixing  with  the 
younger  class  of  males,  spread  over  the  uplands  and  greatly  increase  the  proportion 
of  prime  skins,  but  also  greatly  increase  the  dithculty  of  killing  properly.  Up  to 
this  time,  there  having  been  no  females  with  the  seals  driven  up  for  killing,  it  was 
only  necessary  to  distinguish  ages ;  this  the  difference  in  size  enables  them  to  do  very 
easily.  Now,  however,  nearly  one-half  are  females,  and  the  slight  dift'ereuce  between 
these  and  the  younger  males  renders  it  necessary  for  the  head  man  to  see  every  seal 
killed,  and  only  a  strong  interest  in  the  preservation  of  the  stock  can  insure  the 
proper  care. 

The  meaning  of  these  remarks  and  their  bearing  on  the  possibility  of  restricting 
the  killing  on  the  islands  to  males,  becomes  clear  when  it  is  remembered  that  the 
external  genital  organs  of  the  male  do  not  become  distinctly  obvious  till  about  the 
tiiird  year  of  its  age,  ^  and  particularly  so  when  it  is  remembered  that  even  as  long 
ago  as  1872-74  the  "major  portion  of  the  ca(ch"  consisted  of  two-  and  thiee-year-old 
seals,  II  while  at  other  times  even  yearlings  have  been  killed. 

This  last  language  is  the  language  of  the  Commissioners.    The  first, 
was  their  quotation  from  Captain  Bryant. 
Mr.  Goll  says  (this  is  quoted  in  the  British  Counter  Case  p.  265). 

Now,  in  opening  the  season,  it  is  customary  to  secure  all  the  2-year-olds  and 
upwards  possible  before  the  yearlings  begin  to  till  up  the  hauliug-grounds  and  mix 
with  the  killable  seals. 

And,  again,  he  says,  as  they  quote  him. 

And  we  closed  the  season  by  turning  away  86  per  cent,  a  fact  that  proves  to  every 
im])artial  mind  that  we  were  redriving  the  yearlings. 

I  \\'\]]  refer  to  another  piece  of  evidence  because  this  can  bo,  made 
perfectly  clear.  An  examination  of  a  Table,  (one  i)Hblishcd  at  pages 
2')')  and  2~>(}  of  Volume  II  of  the  Ap])endix  to  P>)itis]i  Counter  case), 
shows  tliat  dniiiig  tlie  wliolc  term  of  the  lease  of  the  Alaska  Commer- 
cial Com])any,  more  tliaii  half  the  cati^ies  consisted  of  "Middling 
])ups",  ami  under.  A  "Middling  pu])''  is  two  years  old.  There  is  also 
the  evidence  of  ]\Ir.  Mclntyre  and  Mr.  ^Morgan  and  others. 

There  is  no  evidence — there  can  be  no  evidence — to  tlie  contrary — 
because  it  cannot  be  told  in  the  sea,  what  a  seal  is,  where  it  has  come 
from,  or  where  it  is  going  ex<;ej)t  from  its  l)eing  in  tlie  migration  route, 
how  long  he  has  been  at  sea,  and  whether  he  is  going  back  again;  and 
the  evidence  of  all  tliesc  jxmsoiis  whose  ])aiticnhir  knowledge  of  seals, 
and  whose  character  for  trnth  are  ])eyond  qiu'stion,  shows  tliat  the 
yearlings  ;ind  tiie  two  year-olds,  male  and  female,  do  come  back  every 
year  in  very  large;  nnmi)ers.  If  they  do,  what  possible  warrant  is  there 
for  the  snggestion  that  there  is  some  unknown  fragment  of  them  that 
remain  Vmt  at  sea;  esix-ciully  in  view  of  the  necessity  of  their  getting 
on  sliore  for  the  animal  shedding  of  their  fur, 

1  am  reminded,  while  I  i<'iir,irke(i  thiit  Mi-,  l-jlliott  had  giv<'n  us  two 
erroneous  traiishitions,  that  i  have;  only  jn'odiiced  one;  and,  while  it  is 
not  of  great  coiise(iuence,  yet  having  relerred  to  it,  I  should  like  to 
]>roduee  the  ftther. 

The  iJiitish  CommissifUK'rs  iJeport,  Sr'ction  fL'd,  (piotes  from  iOlliott's 
United  States  Census  b'eport  at  i>age  111,  and  no  doubt  theiy  (jiiot/O 
him  corre(;tly.     They  say : 

129.  On  tills  i)oint,  Hjieakiiig  of  an  early  date  in  the  liiMtory  of- the  islands,  Veni- 
aminof  writes;  "This  f)pinion  is  IVmndifl  on  the  (art  th;it  never  (except  in  one  year, 
18.32)  have  an  exeesHive  niinilter  (if  (cnialeH  lieen  seen  wilhoufc  young;  th:it  cows  not 
pregnant  searcely  over  come  t<»  the  Trihilof  Islands;  that  such  females  cannot  be 
Been  every  year." 

Mr.  Justice  Harlan.— That  is  not  Elliott's. 
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]\[r.  PiiELPS. — Yes,  it  from  Elliott's  Ceusus  Report. 

Mr.  Justice  Harlan. — No. 

]Mr.  PiiELPS.— It  is  Elliott's  quotation  from  Veniamiuof. 

Mr.  Justice  Harlan. — Yes. 

Mr.  Phelps. — Tliat  is  what  I  menu.  It  is  a  quotation  from  Veniami- 
nof  which  he  has  translated,  in  the  United  States  Census  Ii.ei)ort  at 
paj;e  141,  cited  by  tlie  British  Commissioners  in  Section  429.  This  is 
tlie  correct  translation,  as  certified,  of  that  passage. 

This  opinion  is  founded  on  the  fact  that  (except  in  one  year,  1832)  no  very  great 
nnniljer  of  seals  has  ever  been  seen  without  pnps ;  but  it  cannot  be  said  that  uupreg- 
nantcows  never  visit  the  Pribilof  Islands,  bucanse  such  are  seen  every  year. 

What  the  author  says  is  exactly  the  opposite  of  Mr.  Elliott's  trans- 
lation. 

There  is  the  evidence,  if  you  call  that  the  evidence,  upon  which  this 
extraordinary  theory  is  based  that  is  in  the  face  of  all  the  other  evi- 
dence in  the  case.  I  could  read  evidence  from  now  to  the  end  of  the  day, 
to  show  that  the  yearlings  go  back  to  the  islands  every  year. 

Now  what  is  the  upshot  of  this  whole  business  ?  If  the  time  that  I 
have  taken  has  not  caused  the  Tribunal  to  lose  sight  of  the  thread  of 
the  argument  I  have  been  endeavoring  to  pursue  for  the  last  two  days, 
the  point  with  which  I  set  out  was  this;  to  prove  from  the  evidence 
what  I  say  is  not  merely  i^roved — it  is  demonstrated— that  the  business 
of  pelagic  sealing  leads  necessarily  to  the  extermination  of  the  seal. 
In  proof  of  that,  we  have  shown  that  85  per  cent  of  its  slaughter  is 
females;  that  a  very  large  proportion,  75  to  85  per  cent  of  the  females 
in  the  .North  Pacilic  Ocean,  are  pregnant  and  about  to  be  delivered; 
that  in  the  Behring  Sea  an  equally  large  proportion,  are  those  who  have 
survived  the  onslaught  made  upon  them  in  the  North  Pacific  Ocean, 
have  been  delivered  of  their  young,  and  are  out  at  sea  in  pursuit  of 
food,  and  they  are  there  destroyed:  that  the  consequence  of  that  is  the 
death  of  a  great  number  of  pups  on  the  Islands ;  that  the  suggestion 
that  the  pups  are  destroyed  by  any  other  cause  is  not  only  unsustained 
by  evidence — it  is  not  even  sustained  by  a  reasonable  suggestion  of 
what  the  cause  might  be;  and  it  is  demonstrated  and  shown  to  be 
untrue,  because  except  as  to  the  two  liookeries  in  one  year  1892,  the 
death  of  the  puj)S  always  coincided  and  concurred  with  pelagic  sealing. 

Then  I  have  endeavoured  to  show  in  this  hasty  and  cursory  way, — it 
is  more  cursory,  I  beg  you  will  remember,  than  if  I  felt  at  liberty  to 
take  more  of  your  time, — that  the  suggestion  of  the  present  decrease, 
which  is  only  a  circumstance  in  resi)ect  of  the  ultimate  result  of  pelagic 
sealing,  is  due  to  any  other  cause  than  this,  is  totally  without  founda- 
tion :  that  Avhat  is  said  about  the  taking  of  too  many  males  nevCT  tran- 
s])ired  until  it  was  brought  about  by  the  result  of  pelagic  sealing  itself. 
That  all  authorities  agree  that  the  herd  would  stand  as  it  always  used 
to  stand,  when  it  was  needed,  a  draft  of  100,000  a  year — but  as  they 
conld  not  know  the  diminution  of  the  birth  rate  that  was  being  grad- 
ually but  certainly  brought  on  by  pelagic  sealing  the  time  came  when, 
in  ]  800,  it  was  quite  true  that  they  could  not  take  that  number  of  seals. 
Then  the  other  suggestion,  that  aside  from  the  number  the  virility  of 
the  herd  has  been  injured  by  the  manner  of  driving,  turns  out,  on 
investigation,  to  be  absolutely  unsupported  exce])t  by  this  theory  of 
Mr.  Elliott's,  and  to  be  contradicted  overwhelmingly  by  all  the  other 
evidence  in  the  Case. 

I  need  not  refer  to  the  other  theory  that  there  are  seals  abroad  that 
do  not  come  home.  That  is  unproved  and  contradicted  by  all  the  wit- 
nesses.   What  is  the  result  of  it  all  ?    Why  it  comes  down  to  a  demon- 
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stration,  as  I  respectfully  claim,  of  the  proposition  I  set  out  with,  and 
which  is  the  great  uiiderlyinfi-  proposition  in  my  argument  in  this  case: 
that  the  rig'ht  which  is  contended  for  ou  the  part  of  these  individual 
and  speculative  Canadians  and  renegade  Americans  and  which  they 
claim  as  their  justification  is  the  right  of  extermination. 

There  is  no  other  \  iew  to  take  of  it.  It  is  not  the  riglit  to  share  with 
us, — that  right  would  be  open  to  discussion  if  the  LTnited  States  liave 
no  property  interest, — it  is  the  right  of  extermination,  as  a  feature  of 
the  freedom  of  the  sea.  My  learned  friends  say  that  the  right  of  the 
United  States  cannot  be  maintained  without  inlViiigiiig  tue  freedom  of 
the  sea;  they  talk  about  the  riglit  of  search,  which  lias  nothing  to  do 
with  this  case;  the  right  of  seizure,  which  is  not  before  this  Tribunal; 
but  wliich  if  it  is  to  be  resorted  to  in  self-defence  is  exactly  the  right 
and  the  only  right  that  has  been  administered  ever  since  there  was  a 
law  of  the  sea  in  protection  of  every  interest  that  a  nation  has  to  pro- 
tect. There  is  nothing  else  that  can  be  done  except  the  resort  to 
measures  which  are  more  stringent  and  more  severe,  and  whicli  the 
usage  of  nations  does  not  warrant.  The  right  of  extermination  is  then 
the  question  in  this  case.  I  have  assumed  it  to  be  so  in  what  1  have 
said  on  the  law  points,  I  have  proved  it  to  be  so,  I  respectfully  suggest, 
upon  tlie  facts. 

|Tlie  Tribunal  then  adjourned  for  a  short  time.] 

Mr.  I'HELPS. — I  come  now,  Sir,  to  the  only  remaining  topic  upon 
which  1  shall  address  the  Tribunal,  the  subject  of  Kcgiilations,  in  case 
the  decision  should  be  such  as  to  re(|uiie  its  consideration  by  the  Tri- 
bunal. I  alluded  in  the  beginning  of  my  argument,  to  the  extraordi- 
nary position,  as  it  seems  to  me.  that  (Ireat  liritain  occupies  upon  this 
subject.  I  ])ointed  out,  by  reading  from  letters  in  the  corresiiondence 
that  preceded  the  creati()n  of  this  Trilumal  and  the  making  of  this 
Treaty,  the  ]>osition  that  (heat  Britain  took.  1  showed,  in  the  first 
place,  tliat  at  the  very  outset  of  the  negotiations,  in  the  first  interview 
that  ever  took  [)lac(;  between  Lord  Salisbury,  the  Ihitish  minister  of 
Foreign  Afiairs,  and  the  rnitcd  States  representative,  a  convention 
was  agreed  upon  siil)stantially,  the  terms  of  which  you  will  reiiieniber. 

I  do  not  know  that  J  can  give  now  the  latitiuhi  and  longitude,  but 
y(m  will  renM'inber  that  its  limits  were  designated  on  the  map — how 
large  they  were  to  the  South  into  the  sea,  and  how  large  they  were  east 
and  west.  That  fell  through  iiiioii  the  lemonstrance  of  Canada.  It  was 
never  withdrawn  by  tlu-  liiitish  (lovernment.  It  was  never  I'ccalled, 
but  it  drilte<l  along  through  corn^siiondence  (that  1  shall  not  allude  to 
again)  until  the  Inited  States  became  satislicd  and  tluMnent  showed 
they  were  right,  that  it  would  not  be  carried  into  etVeet.  It  was  sug- 
gested that  tti(!  (Convention  thus  agreed  to  by  Liu-d  Salisbury — the  close 
time  iM'ing  iVom  the  ir»th  A])ril  to  tiie  1st  Novemb(M',  subse.|iieiitly  m()di- 
fied  to  the  l^th  ()et(»be,r— was  made  because  Lord  Salisbiny  di<l  not 
understand  the  Hultjeet.  (^)iiile  apart  fn»m  the,  consideration  that  lie 
would  not  have  acted  and  never  did  act — ujion  a  snl)ject  he  <loes  not 
understand,  after  he  had  heard  from  Canada  oflicijilly,  and  more  than 
once,  as  tlu;  corresjKUidence  shows,  and  after  the  light  that  was  thrown 
upon  it,  not  only  by  the  American  (loverninent,  but  by  the  siibsecpient 
c(»miiiunieatio!iH  from  British  cruisers.  Lord  Salislxiry  never  took  the 
ground  that  he  would  have  taken  as  a  frank  and  honourable  man,  if 
it  had  been  true  thai  he  had  been  drawn  into  an  agreenient  in  igno- 
rance of  material  facts.  He  never  pul  lilms(!lf  on  that  ground.  The 
last  communication  from  Lord  Salisl)iiry  on  that  subject  to  the  Ameri- 
can Govermueut  and  to  the  American  Minister,  b(jth   orally  and  in 
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"writiug,  was  this: — "We  hoi)e  to  carry  the  convention  into  eflfect.  It 
will  take  time,  bnt  we  hope  to  do  it."  Then  I  pointed  out  further, 
and  you  will  excuse  nie  for  alluding  to  thivS,  as  a  foundation  of  what  I 
am  going-  to  say  without  reading  again  in  support  of  it,  that  from  that 
time  forward  in  all  the  negotiations  under  President  Harrison's  Admin- 
istration, when  Mr.  Blaine  was  Secretary  of  State,  the  language  of  the 
British  Government  was  uniformly  "  We  are  ready  to  do  anything  that 
is  necessary  for  the  preservation  of  the  fur-seal.  We  deny  your  right 
to  protect  yourself.  We  think  that  infringes  on  our  rights,  but  when 
you  come  to  a  Convention  for  the  preservation  of  the  seal,  we  will  do 
anything  that  is  necessary." 

i  pointed  out  further,  that  with  the  exception  of  a  very  guarded  pas- 
sage in  one  letter  in  which  Lord  Salisbury  suggested,  in  regard  to  the 
statement  of  these  points  by  Mr.  Blaine,  that  there  might  be  two  sides 
to  the  question,  that  there  was  evidence  on  the  other  side,  and  that  it 
was  not  agreed  to  by  Canada, — some  very  guarded  statement  that  did 
not  commit  him  or  his  Government, — with  that  exception  he  never  chal- 
lenged anything  that  Mr.  Bayard  said  in  that  communication  sent  to  the 
British  Government  outlining  the  Convention  that  was  necessary,  and 
which  was,  as  I  have  before  informed  you,  reprinted  and  spread  abroad, 
in  which  all  these  assertions  that  we  make  now  as  to  the  character  and 
consequence  of  pelagic  sealing  were  set  forth.  He  never  undertook  to 
defend  it,  or  to  deny  its  consequences  or  results,  except  only  in  the  one 
guarded  passage  that  I  formerly  read.  So  that  the  record  of  the  Brit- 
ish Government  is  perfectly  clear  up  to  the  time  of  this  hearing,  and 
the  record  is  perfectly  clear  now,  because  what  has  been  said  here  is  no 
part  of  the  diplomatic  record  of  the  country  or  the  Foreign  Office.  Up 
to  the  commencement  of  this  hearing,  Great  Britain,  in  every  word  that 
was  said,  has  been  at  one  with  us  on  the  subject  of  tlie  preservation  of 
this  race,  and  is  the  author  of  this  Commission  by  which  the  measures 
necessary  for  the  preservation  of  the  fur-seal  were  to  be  ascertained; 
and  in  one  passage  as  you  will  remember,  the  language  used  was,  "  with- 
out reference  to  the  interests  of  anybody."  I  should  say  further,  that 
when  they  sent  out  these  Commissioners,  my  learned  friends  have  relied 
as  an  evidence  of  the  good  faith  of  their  Government  in  respect  to  the 
object  in  view,  unon  these  instructions  to  the  Commissioners. 

The  main  object  of  your  inquiry  will  be  to  ascertain,  "  What  international  arrange- 
menta,  if  any,  are  necessary  between  Great  Britain  and  the  United  States,  and  Kussia 
or  any  other  Power,  for  the  purpose  of  preserving  the  fur-seal  race  in  Behring  Sea 
from  extermination?" 

As  to  the  appointment  of  that  Commission,  let  me  refer,  as  I  have 
but  very  little  to  read  on  this  branch  of  the  case,  1  hope,  from  corre- 
spondence, to  Mr.  Blaine's  letter  of  February  16th,  1892. 

It  is  in  the  first  American  Appendix,  page  348,  to  Sir  Julian  Paunce- 
fote,  after  the  Commissioners  had  been  appointed  on  both  sides. 

Sir,  I  am  in  receipt  of  your  note  of  this  date,  in  which  you  give  me  the  official 
notification  of  the  appointment  of  Sir  George  Baden-Powell  and  Professor  Dawson, 
as  Commissioners  on  the  part  of  the  British  Government  on  the  joint  Commission 
created  in  view  of  the  proposed  fur-seal  Arbitration. 

In  acknowledging  your  note  I  deem  it  important  to  direct  your  attention  to  the 
fact  that  the  government  of  the  United  States,  in  nominating  the  Commissioners  on 
its  part,  selected  gentlemen  who  were  esi)ecially  fitted  by  their  scientific  attainments, 
and  who  were  in  nowise  disqualified  for  an  impartial  investigation  and  determina- 
tion of  the  questions  to  be  submitted  to  them  by  a  public  declaration  of  opinion 
previous  or  subsequent  to  their  selection.  It  is  to  be  regretted  that  a  similar  course 
does  not  seem  to  have  been  adoj^ted  by  the  British  Government.  It  appears  from  a 
document  which  you  transmitted  to  me,  under  date  of  March  9,  1890  (inclosure  4), 
that  one  of  the  gentlemen  selected  by  your  goverument  to  act  as  Commissioners  on 
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its  part  has  fnlly  committed  himself  in  advance  on  all  the  questions  -which  are  to  be 
sul)mitte<l  to  hiui  for  investigation  and  decision. 

I  am  further  informed  that  the  other  gentleman  named  in  your  note  had  previous 
to  this  seh^ction  made  public  his  views  on  the  subject,  and  that  very  recently  he  has 
announced  in  an  address  to  his  Parliamentary  constituents  that  the  result  of  the 
investigation  of  this  Commission  and  the  proposed  Arbitration  would  be  in  favor  of 
his  Government. 

I  trust,  however,  that  these  circumstances  will  not  impair  the  candid  and  impar- 
tial investigation  and  determination  which  was  the  object  had  in  view  in  the  crea- 
tion of  the  Commission,  and  that  the  result  of  its  labors  may  greatly  promote  an 
equitable  and  mutually  satisfactory  adjustment  of  the  questions  at  issue. 

Kow  there  is  the  first  point  in  which  Great  Britain  swerved  away 
from  what  before  had  been  its  uniform  and  honourable  and  most  iiroper 
and  appropriate  huiguaoe  in  respect  of  the  re.guhition  of  this  matter,  if 
it  was  to  be  rej^ulated  by  convention,  and  putting  aside  as  was  ])roposed 
by  Mr.  Bayard  and  Mr.  Blaine  the  discussion  of  any  question  of  right — 
the  first  thing  they  did  was  to  select  gentlemen — gentlemen  of  high 
respectability,  competent,  no  doubt,  in  e\  ery  respect  to  be  selected,  but 
men — one  of  whom,  at  least,  and  the  other  to  a  considerable  extent  were 
completely  committed  beforehand.  I  want  to  refer — because  we  cannot 
consider  this  question  of  Kegnlations  intelligently,  unless  we  ignore 
altogether  the  work  of  the  Commissioners  that  were  api)oiiited  uiuler 
the  Treaty  for  the  very  pur[)ose  of  heli)ing  the  Tribunal  on  this  sub- 
ject— we  cannot  discuss  this  (|uestioii  without  considering  the  position 
in  which  these  gentlemen  stood.  This  is  a  note  by  one  of  these  Commis- 
sioners, Mr.  George  Dawson,  Assistant  Director  ol'  the  geological  sur- 
vey of  Canada,  and  it  is  to  be  found  in  the  3rd  volume  of  the  British 
Appendix  on  ]>age  4."J0. 

1  (;annot  read  all  that  because  there  are  three  full  pages  of  this  large 
volume  and  it  is  dated  March  5th  1890 — before  their  ai)pointment.  It  is 
from  beginning  to  end  a  strong,  ingenious  and  very  earnest  armimcnt 
in  favour  of  ])elagic  sealing  and  against  any  kind  of  Kegnlations  tiiat 
should  not  provide  for  and  protect  it.  Some  of  tlie  ])assages  are  very 
strong.  Take  this  instance;  and  the  Tribunal  Avill  understand  1  aui 
only  reading  detached  passages. 

If,  indeed,  tlie  wholts  sweej)  of  the  Patdfic  Ocean  north  of  the  K(|uator  was  domi- 
nated iuid  ellf(!liv(ly  controlled  by  tlie  I'liited  .States,  something  might  be  said  in 
favour  of  Home  such  mode  of  protection  from  a  commcr<;ial  jtoiut  of  vi(!w,  but  iu  the 
actual  circuiiiHtanccs  the  results  would  be  so  eutindy  in  favour  of  the  United  States, 
and  so  completely  opposed  to  the  interests  and  natural  rights  of  citizens  of  all  other 
couiitrii-s,  that  it  is  pr(!posterou8  to  suppose  that  siudi  a  mode  of  protection  of  those 
animals  can  be  maintainc^d. 

lie  argues  the  piojierty  qiu'stion  at  considerable  length  ami  has  strong 
opinions  upon  that  subject.     Then  at  page  l.")!*  lie  goes  on  to  say: 

The  protection  of  fur-soals  from  extermination  lias  fn)in  time  to  time  boon  spo- 
ciotisly  ;idvanc(!<l  ns  aHuflicient  reanou  for  exi  raoriliiiary  depjirtures  from  llie  r4'S]iect 
usually  paid  to  priviite  jiropi-rty  and  to  international  rights;  Imt.  any  jirotection 
b;ised  on  th<^  lease  of  the  i)reeding-ground  of  tliese  animals  as  ]ilaceM  of  Hianghter, 
and  an  .attemjit  to  j)reHerve  flio  seals  wlien  at  larg<i  and  s|>rea(l  over  the  ocean,  as 
they  are  during  the  greater  i)art  of  each  ye.ar,  is  unfair  in  its  operation,  nnsouiul  in 
principle,  and  im|>racti(;able  iu  enforciwnent. 

Tlien  he  discusses  lower  down  the  impracticability  of  l<illing  seals  in 
the  open  sea  and  goes  on  to  |n-op()se  that  tlie  killing  shonI<I  be  largely 
limited  on  the  Islands  iind  tliat  indeed  if  it  coiil<l  he  don(^  tiie.  pi()i>cr 
way  would  be  to  sUi\)  all  the  killing  on  the  Islands.     He  says: 

The  circumst.'iiices  that  the  females  fur-seal  liecomrs  pregnant  within  a  few  days 
after  the  Idrth  of  its  young,  .and  that  the,  period  of  gestation  is  nearly  twelve  months, 
with  the  fact  that  tht!  skins  are  at  all  times  lit  for  iriarket  (though  for  a  few  weeks, 
exteuding  from  the  middle  of  August  to  the  end  of  Septeuibor,  during  the  progress 
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of  the  shodfliii!^  and  renewal  of  the  longer  hair,  they  are  of  less  value)  show  that 
there  is  no  natural  hasis  for  a  close  season  j;'enerally  api)li<;ahle.  Tluis,  slionld  any 
<  lose  season  he  ailvoeated,  its  length  and  the  time  of  year  during  which  it  shall 
occur  can  only  he  determined  as  a  matter  of  convenience  and  be  of  the  nature  of  a 
compromise  between  the  various  interests  involved. 

I  only  read  tluit  to  show  the  i)o.sition  of  tliis  gentleman. 

I  do  not  bliinie  him  for  his  opinions — he  is  entitled  to  his  opinions 
and  is  entitled  to  advocate  them.  I  shonld  as  soon  think  of  taking 
issne  Avith  my  ]<\irned  friends  becanse  they  have  delivered  able  argu- 
ments in  supi)ort  of  their  side  of  the  case.  But  if  the  proposal  was  to 
create  a  Tri])unal  in  the  place  of  the  gentlemen  I  am  addressing  to 
deternnne  this  case,  I  should  very  seriously  object  to  having  my  three 
learned  friends  who,  under  other  circumstances,  would  be  most  compe- 
tent and  appro] >riate  to  fill  such  a  place,  appointed  as  Members  of  the 
Tribunal ;  and  I  need  not  say  they  would  not  for  a  single  moment  accept 
such  a  ]>osition,  if  it  was  tendered  to  them. 

The  difficulty  is  that  this  Commission,  as  you  will  see  all  the  way 
through,  is  quasi  judicial.  It  is  to  some  extent  the  same  as  your  own, 
and  there  is  the  same  objection  to  putting  tiie  man  who  has  formed 
strong  and  inveterate  opinions  and  views,  and  expressed  them  and 
become  the  chami)ion  of  that  side  quite  as  much  as  either  of  my  learned 
friemls  who  are  here  in  the  capacity  of  Counsel  during  their  argument — 
on  a  Commissioji  designed  to  be  a  Joint  Commission  to  prescribe  these 
Regulations,  and  to  ascertain,  not  what  is  necessary  for  the  interest  of 
the  sealers,  not  what  is  for  the  interest  of  pelagic  sealing,  but  what  is 
necessary  to  preserve  the  seals; — tlie  objection  to  })utting  such  men  on 
this  Commission  is  very  great,  and  the  result  is  what  miglit  be  naturally 
anticipated.  I  never  doubted  for  one  moment  that  if  gentlemen  who 
were  selected  as  I  believe  the  United  States  Commissioners  to  have 
been,  who  had  never  expressed  opinions  tliat  I  know  of,  and  who  had 
no  interest  and  no  feeling,  had,  on  the  other  side  been  met  by  two  gen- 
tlemen who  had  sat  down  as  the  Members  of  this  Tribunal  sat  down, 
to  enquire,  in  view  of  all  the  evidence  what  is  to  be  done,  a  scheme 
would  have  been  propounded  which,  whether  satisfactory  to  both  sides 
or  not,  would  have  been  adopted  by  the  Governments.  I  never  doubted 
another  thing,  though  you  will  only  take  this  as  my  suggestion — that 
this  was  Avhat  Lord  Salisbury  desired,  finding  himself  between  two 
fires ; — in  the  first  place  confronted  by  the  facts  pressed  upon  him  by 
the  United  States,  which  he  could  not  controvert,  and  pressed  by  the 
industry — and  a  very  important  one,  of  Great  Britain,  and  on  the 
other  hand  met  by  the  determined  opposition  of  Canada, — he  took  this 
ground — a  perfectly  fair  ground  on  tlie  fiice  of  it,  and  perfectly  sin(;ere — 
that  he  would  agree  to  anything  necessary  to  preserve  the  seals,  and 
that  what  was  necessary  should  be  reported  by  tlie  Commissioners. 

Now  wluit  have  we  here  on  this  hearing?  This  whole  case,  from 
beginning  to  end,  now  happily  so  near,  has  been  a  struggle  on  the  part 
of  my  learned  friends  for  the  protection  of  the  business  of  pelagic 
sealing;  and  if  their  recommendations  were  adopted,  after  the  Tribunal 
should  have  decided  that  the  United  States  have  no  right  to  protect 
itself,  they  would  proceed  to  establish  regulations  that  would  not  aftbrd 
the  slightest  xn'otectiou. 

What  are  the  claims  of  my  learned  friends  on  the  other  side.  They 
say:  "Limit  these  regulations  to  Behring  Sea".  Do  you  claim  that 
would  preserve  the  seal?  No,  we  agree  it  would  not.  It  is  plain  it 
would  not.  That  cannot  be  denied.  Why,  then,  limit  them  to  Behring 
Sea?  Upon  some  technical  construction  of  the  ])lain  language  of  this 
Treaty,  derived  from  the  antecedent  correspondence,  something  that 


ORAL    ARGUMENT    OF    HON.  EDWARD    J.  PHELPS.  285 

J\Ir.  Wharton  said,  wlicn  dealing  with  the  modus  vivendi  which  oouhl 
uot  extend  beyond  Behring  Sea,  because  there  was  no  statute  of  the 
United  States  then,  enforcing  regulations  on  their  citizens  in  the  l^orth 
Pacific.  Limit  them  to  Behring  Sea.  But  if  you  close  Behring  Sea 
from  January  to  December,  wliat  would  be  the  result  on  the  preserva- 
tion of  the  seal?  jNIy  learned  friends  admit  it  would  be  ineftectual. 
Sir  Richard  Webster  said  you  nuist,  in  order  to  save  the  seal,  prevent 
the  killing  of  the  gravid  females  on  their  way  to  grounds  where  they 
are  delivered;  and  yet  they  would  limit  it  so  as  not  to  interfere  with 
such  killing  at  all,  which  is  all  done  in  the  Xorth  Pacific. 

What  time  is  proposed  by  these  British  regulations?  To  shut  up 
Behring  Sea  from  the  15th  September  round  to  the  first  July;  and  I 
shall  show  you  from  the  evidence  in  this  case  that  no  British  sealer 
ever  went  into  the  Behring  Sea  earlier  than  the  1st  July,  except  in 
some  rare  exceptions  in  the  last  days  of  June,  and  they  are  all  out 
before  the  lath  Sejjtember.  The  proposed  closed  time,  therefore,  for 
the  protection  of  tlie  seal  would  leave  all  the  sealing  that  has  ever 
taken  place  in  Behring  Sea  open,  and  would  make  a  close  time  as  to 
those  parts  of  the  year  when  they  would  not  be  there  even  if  there  was 
no  close  time. 

Is  that  all  ?  Tliey  say  they  want  these  liegulations  temporary.  That 
is,  for  some  term  of  years.  What  is  the  result  of  tliat?  You  will 
reniember  that  you  have  decided,  before  you  arrive  at  these  Begula- 
tions,  that  we  have  no  rights.  We.  have  submitted  that  question,  and 
]ia\t'  agreed  to  abide  by  the  result,  and  we  must  abide  by  it,  and  we 
sliall  al)ide  by  it,  of  course,  wliatever  it  may  be.  You  have  decided 
before  you  reach  this  ])art  of  the  case,  therefore,  that  we  have  no  rights. 
Tiien  you  say  "We  will  give  you  Kegulations  for  ~>  or  10  years".  At 
the  end  of  that  time,  where  are  we?  We  cannot  defend  ourselves  at 
all;  we  have  agieed  that  we  are  to  be  bound  by  the  award  of  the  Tribu- 
nal, we  cannot  make  further  liegulations  without  the  agreement  of 
(Ireat  Jiritain,  and  we  cannot  get  any  Ifegulations  excei)t  what  they 
agree  to.  No  negnlations  would  be  agreed  upon,  and  where  should  we 
be?  We  should  be,  absolutely  defenceless,  and  the  seals  would  have 
to  perish.  It  is  a  hundred  times  better  to  establish  no  Pegulations  at 
all  than  that. 

Then  what  else?  They  want  them  made  n(»n('nroicibh';  tliat  is  to 
say  Iicgnhitions  on  i);i|)ei-,  so  that  if  there  is  transgression  by  the 
seah'rs,  we,  alone  liavirig  lo  snITer,  we  should  Inive  to  enter  into  :i  diphi- 
matie  eoi  resixindanee  w  jMi  (licat  Ibitain  on  (he  subject.  V\'e  ha\e 
tried  that  remedy  befor(^  and  tli(^  icsnit  is  that  we  are  In're.  Where 
slionhl  we  l)e  if  we  cannol  enforce  the  iJegnhit i»»ns?  We  can  open  a, 
(iil»loni;iti<-  coirespondaiiee  witli  a  country  across  the  sea  wliich  stands 
between  us  and  this  I'roviiice,  witii  regard  to  whom  we  are  at  arms 
h-ngtii. 

Sir  <'nAl.M,KS  Jii'f:si;iJ,. — This  language  of  my  h-arned  Iriend  beti'ays 
so  veiy  giav«',  a  misap|)rehension  of  our  position  that  I  am  bound  to 
intciposc.  Sir.  We  ne\cr  said  that  the  liegulations  wer«',  not  Id  he 
enlbrcible;  on  the  contrary,  we  pointed  out  thai  legislation  in  each 
country  woidd  he  necessary  to  giv<'.  elfect  to  the,  b'egulalions  t«»  bind 
the  nationals  of  each  couuti'v;  and  speaking  (or  the  (io\-ernment  of 
(Ireat  Uritain,  1  said  that  that  country  would  he  bound  t<»  ]»ass  the 
necessary  enactment  to  enforce  it;  and  (hat,  oC  course,  it  would. 

The  I'liESiDENT.— I  think  we  understood  the  ian^juage  of  Mr.  PiM'Ips 
to  have  the  meaning  that  you  have  expressed. 
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Mr.  Phelps, — If  I  am  mistaken  in  the  position  of  my  learned  friends, 
I  clieerfully  take  back  anything  that  I  have  said. 

The  President. — What  you  mean  is,  that  it  is  not  to  be  enforced  by 
one  party? 

Mr.  Phelps. — Yes.  I  mean,  that  they  propose,  with  regard  to  these 
ships,  if  they  transgress  the  Regulations  and  are  destroying  the  seals, 
that  we  shall  have  no  right  to  capture  a  vessel  or  to  do  anything  except 
to  appeal  to  Great  Britain  and  remonstrate  with  them. 

Sir  Charles  Russell. — That  is  not  so. 

Mr.  Phelps. — To  remonstrate  with  them  for  not  enforcing  the  Legis- 
lation which,  if  they  undertake  to  enact  a  measure,  they  would  enact. 
If  I  misunderstand  my  learned  friend,  I  cheerfully  take  back  all  I  have 
said;  but  what  I  understood  their  position  to  be  is  this;  that  there 
should  be  no  such  provision  as  that  put  into  the  draft  of  our  Regula- 
tions whereby  the  United  States  Cruisers  could  capture  a  vessel  that 
was  transgressing  your  Regulations;  that  is  to  say,  suppose  we  had  a 
zone  and  a  vessel  is  found  sealing  inside,  then  we  must  not  capture  it; 
but  we  must  go  to  Washington  and  open  a  corresjiondence  there  with 
the  Government  stating  that  the  schooner  "Sally  Jones"  has  trans- 
gressed the  Regulations.  Then,  what  is  the  Government  to  do?  Of 
course,  to  send  to  Canada  for  information;  where  they  will  probably 
ascertain  that  the  Captain  of  the  Schooner  "  Sally  Jones"  denies  every- 
thing. To  anybody  who  knows  anything  about  diplomatic  correspond- 
ence with  a  country  acting  for  a  Province,  it  is  apparent  that  it  has  no 
information  except  what  it  derives  from  the  Province — what  would 
come  from  that;  and  this  is  only  material  to  show  the  ground  on  which 
they  put  themselves. 

The  President. — That  is  your  own  appreciation,  of  course,  M.  Phelps 
and  we  have  our  own  appreciation  of  it. 

Sir  Charles  Russell. — I  am  sorry  there  should  be  this  difference  of 
opinion  because  my  learned  friend  Sir  Rirchard  Webster  re-echoing  what 
I  think  I  had  j^reviously  said  made  use  of  this  expression. 

I  only  contend  for  that  which  the  United  States  itself  universally  contended  for 
up  to  this  point  and  which  Russia,  Great  Britain,  France,  and  as  far  as  I  know,  every 
other  civilized  Country  has  always  contended  for  successfully  that  if  a  ship  is  found 
infringing  the  Treaty — that  if  a  ship  is  found  infringing  the  convention  by  the 
nationals  of  another  country  it  shall  be  handed  over  for  justice  to  the  courts  of  its 
own  flag. 

That  is  according  to  the  terms  of  the  Russian  Convention. 

The  President. — We  remember  that  perfectly. 

Mr.  Phelps. — That  is  another  thing  and  if  my  learned  friends  did 
not  go  so  far  as  I  understood  them  to  go,  then  I  misunderstood  them 
and  I  do  not  care  to  press  the  question  any  further. 

Is  it  not  apparent,  that  the  first  thing  the  Tribunal  has  to  do  if  they 
approach  this  question  of  R^^gulations,  is  to  determine  which  of  two 
theories  will  be  adopted.  Whether  the  theory  which  is  laid  down  in 
the  language  of  the  treaty,  which  is  trans})arent  in  every  siep  of  the 
correspondence,  Avhich  api>ears  in  the  instructions  written  by  the  Brit- 
ish Government  to  their  Commissioners,  which  is  repeated  over  and 
over  again  all  the  way  through,  to  do  whatever  is  necessary  for  the 
preservation  of  the  fur-seal — not  necessarily  what  the  United  States 
says  is  necessary  but  what  is  found  to  be  necessary,  or  on  the  other 
hand  whether  you  are  going  to  adopt  Regulations  that  do  not  go  so  far 
as  is  necessary  to  preserve  the  seal,  but  go  in  that  direction  as  far  as 
you  can  consistently  with  the  preservation  of  the  pelagic  sealing  which 
as  I  have  proved  to  you  is  itself  necessarily  extermination.  In  other 
words  you  will  go  so  far  in  adoi)ting  Regulations  for  the  preservation 
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of  the  far  seal  as  you  can  go  consistently  witli  the  preservation  of  their 
extermination.  If  the  one  theory  is  to  be  adopted  that  is  one  thing. 
Then  we  are  to  inquire  really  what  is  fairly  and  reasonably  necessary 
to  preserve  this  race.  That  is  the  inquiry.  If  the  other  theory  is 
adopted,  what  can  you  do  to  retard  its  extermination  consistently  with 
preserving  the  right  of  extermination?  In  the  one  case  you  preserve 
the  fur-seal;  in  the  other  case  you  are  postponing  by  a  few  years  its 
destruction. 

In  what  I  have  said,  perhaps  at  the  risk  of  being  thought  to  have 
said  too  much  about  this  antecedent  point,  I  have  desired  to  bring  out 
clearly  what  the  Governments  proposed  to  each  other,  and  what  they 
did.  There  is  no  ambiguity  here.  If  there  is  any  ambiguity  in  the 
l)revious  correspondence  it  is  cleared  up  when  you  come  to  the  Treaty 
itself.    Let  me  remind  you  of  this  often  read  language. 

If  the  determination  of  the  foregoing  questions  as  to  the  exclusive  jurisdiction  of 
the  United  States  shall  leave  the  subject  in  such  a  position  that  the  concurrence  of 
Great  Britain  is  necessary  to  the  establishment  of  regulations  for  the  proper  protec- 
tion and  preservation  of  the  fur-seals  in  or  habitually  resorting  to  Behriug  Sea,  the 
Arbitrators  shall  then  determine  what  concurrent  regulations  outside  the  jurisdic- 
tional limits  of  the  respective  Governments  are  necessary. 

Necessary  for  what?    The  previous  language  shows: 

The  proper  protection  and  preservation  of  the  fur-seal  in  or  habitually  resorting 
to  the  Behriug  Sea. 

But  if  I  were  to  stoj)  here  and  review  all  this  correspondence  again, 
it  would  turn  out,  as  I  have  said,  to  be  carried  on  the  face  of  the  pro- 
ceedings— all  through,  "we  are  willing  to  do  all  that  is  necessary.  We 
do  not  desire  to  injuie  the  United  States;  we  are  willing  to  join  and  send 
a  Commission  to  lind  out  and  aid  in  determining  what  is  necessary."  To 
avoid  the  discussion  of  the  proi)Osal  of  ]\lr.  liayard  in  which  he  laid 
down  liis  outline,  and  to  avoid  the  discussion  of  the  ])ropriety  of  the 
v<*ry  convention  we  entered  into,  and  which,  on  the  iace  of  it,  as  the 
thing  then  stood,  and  the  knowledge  of  the  subject  tlu'n  existed  met 
the  reijuirenients  c()mi)letely  of  the  necessary  i)ieser\  ation  of  the  fur- 
seal,  if  it  is  found  now,  broad  as  those  limits  were,  that  they  are  not 
broad  eiuuigh,  because  the  investigations  since  have  enlarged  the 
knowledge  of  the  subject,  and  have  made  it  ajjparent  that  the  i)arties 
were  not  doing  what  tliey  t  hought  they  were  doing  in  that  Convention, 
we  will  agree  to  what  is  shown  to  be  necessary  to  ell'ect  the  common 
object. 

liut  now  the  i»r»int  that  my  learned  friend,  Mr.  llobinson,  ])ar(icularly 
insisted  uj»on  is  that  you  cannot  go  as  far  as  is  necessary  to  preserve 
the  seal;  that  you  n)ay  regulate  the  proxisions  for  destroying  liim,  but 
y(»u  must  not  prohibit  it ;  that  was  his  answer  to  a  (juestion  of  on(i  of 
the  arbitiators,  and  a  very  ixMtinent  (piestion  it  was.  While  he  was 
discussing  it  .Mr.  .Justice  Marian  said,  "i>o  you  mean,  Mr.  Ilobinson, 
that  if  it  is  necessary  to  prohil>it  pehigic  sealing,  in  orch'r  to  preserve 
tin;  seals,  that  we  are  not  to  do  it,  that  we  have  not  the  ])ower  to  do 
it?"  "(jertainly",  said  my  leained  friend,  "y<Mi  may  rt'gulate  but  not 
prohibit."  Kegulate  Mhat?  Iiegulate  what  you  have  found  to  be  the 
destruction;  because  if  it  is  not  the  destiuction,  you  do  not  want  t/O 
prohibit  it.  'I'here  is  no  jjiojuiety  in  jtrohibiting  it  unless  it  is  destruc- 
tion, but  when  you  ^<'t  thus  far  iind  are  able,  to  say,  Why  the  jirohibi- 
tion  of  this  sealing  is  necessary, — because,  it  is  destructicui — now  says 
Mr.  Kol»inson  you  may  regulate  the,  destiuction,  but  you  cannot  stoj, 
it  l)y  the  terms  of  this  Treaty.  \\'li.\  it  stnltilies  the  Tribunal.  Itjtuls 
the  Tribunal  under  a  commission  that  nominally,  at  least,  invests  them 
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Avitli  important  powers,  and  yet  places  them  under  the  necessity  of 
saying,  "We  are  asked  to  protect  the  fur-seal;  the  nations  have  agreed 
that  it  should  be  protected;  we  have  found  out  what  is  necessary  to 
l>rotect  it,  but  cannot  do  the  very  thing  and  the  only  thing  for  which 
this  Tribunal  was  constituted,  in  the  event  it  should  come  to  the  con- 
clusion that  any  regulations  were  necessary  in  the  case,  because  the 
country  could  not  protect  itself." 

Then  they  si)cak — and  I  do  not  know  how  f;ir  they  mean  to  press 
this  point — about  conditions  annexed  to  the  Regulations;  they  talk 
about  their  being  conditional,  upon  our  stopping  the  killing  on  the 
Islands.  Is  the  Tribunal  invested  with  any  j^ower  to  enter  on  the  United 
States  territory  and  prescribe  what  they  shall  do  on  their  own  soil? 
Certainly  not.  Is  there  any  necessity  for  it?  Certainly  not.  They  are 
engaged  as  earnestly  as  they  can  be  in  preserving  the  seal.  If  they 
have  made  any  mistakes,  they  will  correct  them  of  course,  when  it 
transpires  that  they  need  correction;  but  they  say,  though  you  cannot 
make  Kegulations  to  bind  the  United  States  in  the  administration  of 
their  own  property  in  their  own  jurisdiction,  where  there  is  no  question 
of  their  right,  where  the  concurrence  of  Great  Britain  is  not  necessary, 
and  it  is  only  when  the  concurrence  of  Great  Britain  is  necessary,  that 
the  Tribunal  is  to  provide  Eegulations,  you  may  make  it  a  condition 
that  killing  must  be  restricted  on  the  islands;  thus  doing  indirectly, 
what  you  cannot  do  directly.  What  a  proposition  that  is  to  a  Tribunal 
of  the  distinction  and  character  of  this.  What  a  proposition  it  is  to 
any  Tribunal,  however  humble  and  inferior  it  might  be,  if  charged  with 
dealing  with  this  subject  at  all,  to  invite  it  to  do  by  indirection  what  it 
conceives  it  cannot  do  directly. 

A  few  words,  and  but  a  few  words  on  the  question  of  whether  the 
authority  of  the  Tribunal  extends  to  promulgating  Kegulations  that  shall 
take  eft'ect  outside  the  Behring  Sea.  I  do  not  think  that  is  seriously 
denied  by  the  other  side.  I  understand  my  learned  friend.  Sir  Richard 
Webstei-  to  have  not  only  agreed,  but  to  have  proposed  a  Regulation 
which  he  thought  would  be  adequate  to  protect  in  the  North  Pacific 
Ocean  pregnant  females  on  their  way  there.  I  do  not  think  I  am  justi- 
fied in  saying  that  he  I'eally  contended  that  the  authority  of  the  Tri- 
bunal is  limited  to  the  Behring  Sea  itself,  but  a  reference,  again  to 
the  language  of  the  Treaty  makes  that  very  clear,  because  the  language 
is :  "  The  Arbitrators  shall  then  determine  what  concurrent  Regulations 
outside  the  jurisdictional  limitsof  the  respective  Governments  are  neces- 
sary and  over  what  waters  such  Regulations  should  extend."  If  there 
could  be  any  doubt,  a  reference  to  some  of  the  many  declarations  on 
til  is  subject  in  the  previous  corres])ondence  would  set  it  quite  at  rest. 

\\hen  this  sixth  section  was  first  i)rojected  or  when  the  Treaty 
began  to  take  form  as  early  as  December,  181)0,  the  sixth  Question  was 
proposed  in  this  way. 

Mr.  Justice  Harlan.— It  is  at  page  L*8()  of  Volume  I  of  the  United 
States  Case. 

Mr.  Phelps. — Yes. 

If  the  determiuation  of  the  foregoing  qnewtions  shall  leave  the  subject  in  such 
a  i)osition  that  the  concurrence  of  fircat  Britain  is  necessary  in  prescribing  Regula- 
tions for  the  killing  of  the  fur-seal  in  any  part  of  the  waters  of  Behring  .Sea,  then  ifc 
shnll  be  further  (Ictcrmined :  (1)  How  far,  if  at  all,  outside  the  ordinary  rcrritoiial 
limits  it  is  necessary  that  the  United  .States  should  exercise  an  exclusive  jurisdiction 
in  order  to  protect  the  seal  for  the  time  liviug  ujjou  the  islands  of  the  I'nitcd  States 
and  feeding  tlKU-efrom?  (2)  Whether  a  closed  season  (during  which  the  killing  of 
seals  in  thtJ  waters  of  Behri!ig"s  Sea  outside*  the  ordinary  territorial  limits  shall  ho 
j)roUibitetl)  is  necessary  to  save  the  ee^il  tisUiug  iudustry,  so  valuable  and  impovtauti 


OKAL    ARGUMENT    OF    HON.  EDWARD    J.  PHELPS.  289 

to  mankind,  from  deterioration  or  destruction?  And,  if  so.  (3)  What  months  or 
parts  of  mouths  should  be  included  in  such  season,  and  over  what  waters  it  should 
extend  ? 

On  June  the  22n(i,  1891,  which  was  after  the  modus  vivend  i  of  that 
year  had  been  signed,  and  the  instructions  to  the  British  "Commis- 
sioner were  "  for  the  purpose  of  enquiring  into  the  conditions  of  seal- 
life  and  the  precautions  necessary  for  preventing-  the  destruction  of  the 
fur-seal  siiecies  in  Behring  Sea  and  other  parts  of  the  North  Pacific 
Ocean."  And  the  President  of  the  United  States,  in  appointing  the 
Comniissioners  on  our  side,  instructed  them  "to  proceed  to  the  Pribilof 
Islands  and  make  investigation  of  the  facts  relative  to  seal  life,  with 
a  view  to  ascertaining  what  permanent  mea.sures  are  necessary  for  the 
preservation  of  the  fur-seal  in  Behring  Sea  and  the  Xorth  Pacific 
Ocean."  There  are  the  instructions  issued  on  both  sides  to  their  respec- 
tive Commissioners,  and  that  api)ears  again  through  this  correspond- 
ence to  an  extent  which  would  be  only  wearisome  to  reiterate. 

At  page  315  of  the  1st  United  States  Ai)i)endix,  Sir  Julian  Paunce- 
fote  writes  a  letter  to  Mr.  Wharton  of  June  the  11th  18*J1,  and  he  says: 

Nevertheless,  in  view  of  the  urgency  of  the  case,  his  Lordship  is  disposed  to 
authorize  uie  to  sign  the  Agri'einent  iu  tlie  precise  terms  fonnnhittMl  in  your  note  of 
the  9th  June,  provided  the  ciuestiou  of  a  .loiut  C'onimissiou  be  not  Idr  in  doiiljt.  and 
that  your  Government  will  give  an  assurance  in  some  form  that  thoy  will  coucur  in 
a  reference  to  a  Joint  Commission  to  ascertain  what  permanent  measures  are  neces- 
sary for  the  preservation  of  the  fur-seal  species  in  the  Northern  Pacific  Ocean. 

Mr.  Wharton,  iu  reply  to  that  letter,  recognises  the  fact,  and  he  says: 

I  am  directed  by  the  President  to  say  tliat  the  Government  of  the  United  States, 
recognizing  the  fact  that  full  and  adei|Uate  measures  lor  the  ])r()tection  of  seal  life 
sliould  embrace  tlie  whole  of  liehring's  Sea  and  portinns  of  the  North  Pacific  Ocean, 
will  have  no  hesitancy  in  agreeing,  in  connection  with  Her  Majesty's  Government. 

So  that  you  have  the  specific  agreement  that  these  measures  were  to 
embrace  i)arts()f  the  Xorth  Paci  He  Ocean,  and  instructions  were  given  to 
the  Commissioners  on  both  sides  liow  far  into  the  Xorth  Pacific  Ocean 
it  was  necessary  to  go;  and  in  the  next  ])hice  you  iuive  the  tlefinite  lan- 
guage of  the  Treaty,  free  from  ambiguity,  which  gives  tlie  Jurisdiction  to 
the  Tiibnnal  to  go  to  that  extent;  and  tiien,  you  have  it  conceded  by 
my  learned  tri<inds  tliat  if  you  do  not  go  into  the  Noith  I'acilic  Ocean 
yon  do  not  answer  the  purpose  that  tiu'  (loveinment  had  in  view,  and 
cannot  fulfil  tlie  only  duty  witii  which  the  Tiiitunal  is  charged. 

Now  what  have  we  to  say  generally,  about  tliese  regulations,  before 
coming  to  compare  the  two  drafts.  It  is  that  tln^y  cannot  be  temp(»rary. 
'j'he  tiieory  of  tli«^  Treaty,  an<l  the  necessity  of  tlie  case,  is  tiiat  they 
should  be  iiernument;  that  they  cannot  be  conlinedto  liehiing  Sea,  but 
lh«'y  must  extend  as  far  as  is  necessary;  that  they  cannot  b(!made  r.on- 
ilitional  upon  the  management  nixm  the  island,  for  thereasou  that  that 
authority  is  not  I'Utrustcd  to  the  'J'ribunal. 

\ow  w<'  <-ome  to  th(^  proposition  made  (ui  the  P>ritisli  side  as  a  ])ai(ial 
result  of  the  British  Comndssion,  though  they  do  not  go  neaily  as  far 
as  that  Commissi(»n  proposes,  and  wliat  is  it  that  they  jiropose.'  Iveally, 
what  is  tluj  final  outcome.  We  have  reached  the  point  wImmc  the 
'I'ribunal  is  engaged  in  finding  out  what  is  necessary  for  the  i)reserva- 
tion  of  the  seal.  They  i)io|»(»se  some  litth',  paltry  regulatiiuis  which  do 
not  need  the  Judgment  of  this  Tribunal,  because  the  I'.ritish  (Joveiii- 
ment  is  at  liberty  fn  adopt  them  if  it  jdeases.  within  its  own  Jurisdic- 
ti<»ii.  and  tliis  Tiihunal  coidd  not  prevent  it.  They  say  let  us  have 
the  ves^eN  lici-nscd.     That  is  an  affair  of  their  own.     We  do  not  care 
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Tvhetlier  they  are  licensed  or  not.  Then  they  say,  let  it  carry  a  partic- 
ular flag.  We  do  not  care  about  that.  That  does  not  concern  us  at 
all.  They  couhl  carry  any  flag  they  liked,  subject  to  the  laws  of  their 
own  country.  Then  they  say,  let  them  keep  a  log.  What  is  that  worth. 
Only  this,  that  when  we  charge  a  vessel  with  having  transgiessed  any 
regulations  the  log  would  show  they  had  not.  You  would  not  find 
a  sealer  coming  into  Court  with  a  log  showing  he  had  broken  the 
regulations. 

They  are  paltry,  I  say,  these  Eegulations,  and  if  they  attach  any 
importance  to  them,  they  are  quite  at  liberty  to  adopt  them,  because 
they  are  Kegulations  we  never  objected  to  or  asked  for;  tliey  can  do  us 
no  harm,  nor  can  they  do  us  any  good;  therefore  they  may  be  dis- 
dismissed  from  consideration. 

But  what  are  the  Kegulations  as  put  forth  theoretically  to  save  the 
seals.  They  are  two: — a  zone  of  liO  miles  round  the  Pribilof  Islands; 
and  a  close  season  extending  from  the  15th  of  September,  after  every 
seal  is  out  of  the  sea  round  to  the  1st  July,  which  is  the  earliest  date 
at  which  they  come  back  again.  Those  are  the  two  provisions  that  are 
really  set  forth  by  ray  learned  friends  as  an  answer  to  the  enquiry  sug- 
gested to  the  Tribunal  by  these  two  nations,  what  is  necessary  to  be 
done  for  the  protection  of  the  seal. 

Let  us  see  exactly  where  those  two  will  come  out;  I  examine  theirs 
first,  to  show  the  utter  futility  of  them,  that  they  are  not  worth  the 
paper  on  which  they  were  written,  that  we  do  uot  ask  for  any  such  thing 
as  that,  and  that  they  would  be  but  a  mockery — keeping  the  word  of 
promise  to  the  ear  and  breaking  it  to  the  heart. 

They  say  in  language  and  in  one  of  these  Kegulations — at  least,  Sir 
Richard  Webster  says  in  his  argument,  you  must  keep  the  vessels  at 
home  and  not  permit  them  to  set  out  till  tlie  1st  May.  Why  *?  Because 
he  argues  and  supposes — I  am  bound  to  presume  so,  especially  if  he  has 
not  looked  into  the  sort  of  evidence  I  am  going  to  call  your  attention 
to — If  you  keep  the  vessels  at  their  ports  till  the  1st  May,  they  will  not 
catch  the  migration  of  the-seals  in  time  to  destroy  the  pregnant  females, 
except  i)erhaps  in  the  case  of  steam  vessels  which  could  more  rapidly 
overtake  the  migration  of  the  herd.  They  woukl  be  safe  from  its  iiur- 
suit  if  they  do  not  set  out  till  May,  and  setting  out  in  May,  they  will 
have  the  pleasure  of  chasing  across  the  sea  a  flight  of  animals  that  is 
so  far  ahead  of  them  they  cannot  possibly  overtake  them.  Then  what 
are  they  going  to  do  with  themselves  if  they  cannot  enter  the  Behring 
Sea  till  the  1st  July  wliich  is  as  early  as  is  any  use.  How  are  they 
going  to  spend  the  months  of  May  and  June,  being  at  sea  in  i)ursuit  of 
a  body  of  seals  that  they  cannot  catch,  and  excluded  from  Behring  Sea 
till  the  1st  July.  It  is  no  use  to  go  tliere,  unless  they  could  intercept 
the  pregnant  females  between  the  Aleutian  Chain  and  the  Islands. 
What  is  the  sense  of  the  sealers  doing  that,  we  do  not  learn  from  my 
learned  friend. 

Kow  I  M  ill  ask  General  Foster  to  be  kind  enough  to  point  out  this  on 
the  map. 

Let  us  see  what  time  they  arrive  at  the  Pribilof  Islands. 

The  testimony  does  not  differ  and  the  Commissioners  do  not  differ. 
The  United  States  Commissioners  say  that  the  old  breeding  males  begin 
to  arrive  on  the  Islands  the  last  week  in  April,  and  by  June  the  2()th 
they  are  all  located.  The  British  Commissioners  say  the  same  thing. 
The  L'uited  States  Commissioners  say  the  bachelor  seals  begin  to  arrive 
early  in  3Iay  and  large  numbers  are  on  the  hauling  ground  by  the  end 
of  jNIay  or  flrst  week  in  June.  Tlie  British  Commissioneis  Siiy  with  the 
main  body  of  the  full  grown  bulls,  a  large  proportion  of  the  bachelors 
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or  younger  males  also  appear.  In  further  proof  upon  this  point  an 
examination  of  the  table  of  killin<is  from  1880  to  1889,  shows  that  the 
killing  season  opened  every  year  in  May,  and  for  the  greater  number 
of  years  on  or  before  May  tlie  20th  and  by  June  the  l.jth  large  numbers 
of  bachelors  had  already  been  taken. 

The  United  States  Commissioners  say  the  cows  begin  to  arrive  early 
in  June,  but  in  immense  numbers  between  the  middle  and  end  of  the 
month,  and  the  harems  are  comi)lete  early  in  July. 

The  Biitish  Commissioners  say  a  few  gravid  females  usually  land  as 
early  as  the  1st  June  but  it  is  under  normal  circumstances  between  the 
middle  of  June  and  the  middle  of  July  that  the  great  body  of  the  lemales 
come  ashore. 

All  the  ditt'erence  is  that  the  American  Commissioners  say  the  harems 
are  completed  early  in  July,  and  the  British  Commissioners  say  between 
that  and  the  middle  of  July;  the  diflerence  is  very  slight. 

There  is  a  good  deal  of  testimony  also  about  the  seals  swimming  more 
ra])idly  than  any  fish,  and  that  they  usually  travel  -!00  miles  in  one  day. 
This  is  confirmed  by  the  Canadian  Fisheries  lieports. 
■  The  British  ('ommissioners  state  that  in  the  latter  part  of  June  or 
abcmt  July  1st,  the  female  seals  in  ])up  which  have  entered  Behring  Sea 
are  found  making  their  way  raiudly  and  directly  to  the  breeding  Islands. 
Now  before  nllnding  to  a  good  deal  of  tef^timony  on  these  points  1  Avant 
to  point  out  on  the  map  what  is  very  striking.  • 

In  the  British  Counter  Case  we  have  the  logs  of  10  Canadian  vessels 
engaged  in  pelagic  sealing  in  1802,  duly  authenticated  by  the  aftidavits 
of  tlie  master  or  other  officers  of  the  vessels.  These  logs  show  the 
I)eriod  of  time  occupied  by  each  vessel  in  sealing,  the  locality  of  the 
vessel  on  each  day  when  seals  were  taken,  and  the  nund)er  of  each 
day's  catch.  That  is  found  in  the  2nd  \'olume  of  the  British  Counter 
Case  from  i)ages  187  to  212.     We  have  plotted  on  the  maj) 

Ml'.  Justice  IlARLAN. — Is  that  a  maj)  made  from  these  logs? 

Mr.  PiiKLPS. — Yes.     I  will  describe  it. 

We  have  put  on  to  the  may)  the  location  where  each  of  these  vessels 
was  on  the  1st  day  of  iMay;  their  exact  course  thiougli  the  months  of 
May  and  June,  the  points  at  which  their  catches  were  made,  and,  in  the 
case  of  most  of  them,  not  all,  the  nund)er  of  the  catch.  Now,  as  to 
those  10  vessels,  of  which  we  have  an  exact  record,  I  will  ask  the  atten- 
tion of  the  Tribunal  while  Ceneral  Foster  points  them  out. 

The  {'vihri)i(i,  Mo.  1,  was  olT  Sitka  (»n  the  4tli  day  of  May. 

Sir  Chaklks  IIusskll. — 'I'lie  latitudi^  and  longitude  were  given  in 
the  log.     J  las  that  been  verilied  :' 

Mr.  I'llKlJ'S. —  Yes:  this  has  heen  Ncrilied  exactly.  \\'e  have  followed 
the  latitude  and  h-ngit  nde  and  the  course,  to  know  wlieie  t  hey  started 
from  anil  wlir-ic  tlie>  \\<'nt.  1'he  I'mhriiin  started  on  the  Ith  l''ebruary; 
on  tlie  1th  of  May,  slu'  wasoH  Sit  ka  ;  on  the  .'.(Mli  of  May,  she  was  south- 
west of  Mi<ldleton  Island;  and,  on  the  Kith  of  -lune,  she  was  east,  olf 
tlie  centie  of  Kadiak  Island.  Tiieie  is  the  «'ourse  ol  that  vessel  from 
]'\'l»ruary  to  A]»iil. 

(leneial  Fos'J'EK. — She  went  out  in  I'ebruary,  and  sealed  throughout 
the  seasftn. 

Mr.  I'HFJ.PH. — That  is  theway  kIm'  came.  l*'rom  l-'ebruary  to  A]»iil, 
she  took  20(»  seals. 

(leneral  Foster. — Ah  her  log  shf)WH. 

Mr.  I'liELP.s. —  In  May  and  June,.")")  seals.  So  that  out  of  :i  ealeh 
<»f  Sal,  .")."».')  were  tak<ii  between  the  localities  which  have  been  pointed 
out,  Sitka  and  Ka<liak. 
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]\Ir.  Justice  Harlan. — WLere  is  tlie  second  point? 

General  Foster. — There.  [Pointing  it  onl .\  Theplace  where  the  ex- 
cliange  was  made  in  18i)2  was  Port  I^]tches,  which  is  there.  [Indicattnf/  it.\ 

Mr.  Phelps.— I  take  No.  2,  the  W.  P.  Hall.  On  the  1st  June  shewas 
south  otif  iSitka  JBay.  On  the  13th  June  she  was  off  Yakutat  Bay.  I  do 
not  find  the  amount  of  her  catch  here. 

General  Foster. — We  only  tabulate  the  catch  of  those  engaged  dur- 
ing the  whole  season,  beginning  m  January  or  February. 

Mr.- Phelps. — Now  take  the  Maud  S.  On  the  1st  May  she  was  off 
Sitka;  on  the  31st  May  she  was  south-west  of  Yakutat  Bay;  on  the  13th 
June,  she  was  south-east  of  Marmot  Island. 

From  February  to  April,  as  shown  by  her  log  she  took  319  seals.  In 
May  and  June  she  took  G40. 

Sir  Charles  Eussell. — Where  do  you  get  the  figures  from? 

Mr.  Phelps. — From  the  log  of  the  vessel. 

General  Foster. — Tbe  figures  represent  each  day's  capture  of  seals. 

Mr.  Phelps. — Talce  No.  4,  the  Agnes  McDonald,  on  the  1st  May  off" 
Queen  Charlotte  Sound,  on  the  3()th  May  off"  Yakutat  Bay,  on  the  15th 
June  off"  Cape  Clear.  There  is  where  that  vessel  spent  May  and  half 
of  June.    The  catch  is  not  given. 

General  Foster. — Shewas  not  engaged  in  the  early  part  of  the  season. 

Mr.  Phelps. — The  entire  catch  is  given,  but  we  cannot  tell  which  was 
taken  before  May  and  after  June. 

The  President. — There  was  a  good  deal  in  July  and  August;  is  that 
in  Behring  Sea? 

General  Foster. — Yes, 

Sir  Charles  Eussell. — This  was  the  year  of  modus  vivendi. 

Mr.  Phelps. — No.  5  the  Ariefis  on  the  17th  of  May  was  off"  Icy  Bay; 
on  the  30th  May  off  Cape  Clear;  on  June  13th  off'  Shumagin  Island — 
that  was  her  course. 

No.  G,  the  Beatrice,  on  the  1st  May  was  off  south  part  of  Queen  Char- 
lotte Island;  on  the  30th  May  olf  Cape  St.  Ellas.  On  the  15th  June 
she  was  off"  Cape  Clear.  That  vessel  took  froiu  January  to  April  inclu- 
sive 2-19  seals.     In  the  months  of  May  and  June  she  took  454, 

N°  7  is  the  Sapj^hire.    May  1  off  Prince  of  Wales  Island, 
May  30,  off  S.  W.  Cape  St.  Elias. 
June  11,  off'  Middleton  Island. 
No  8  is  the  E.  B.  3Iarvin.    May  1 ,  S.  W.  Sitka. 

May  30,  S.  W.  Yakutat  Bay. 
June  9,  S.  W.  Middleton  Island, 
That  vessel  from  January  to  Ajjril  took  611  seals.    In  the  months  of 
Mav  and  June  she  took  1,012. 

N°  9  is  the  Viva.    May  1,  off  S.  W.  Yakutat  Bay. 
May  30,  off  Cape  St.  Elias. 
June  20,  off  Middleton  Island. 
That  vessel  from  February  to  April  inclcusive  took  881  seals.    In 
]\Iay  and  June  she  took  985. 
N"  10  is  the  A.  E.  Faint.    May  1,  off  S.  Queen  Charlotte  Island. 

Mav  30,  off'  Yakutat  Bay. 
June  17,  off  Ca])e  Clear  S.  W. 
That  vessel  took  from  February  to  Ajn-il  inclusive  239  seals  and  the 
months  of  May  and  June  325  seals. 

N°  His  the  A.  G.  Moore.    May  1,  off  Cape  Muzen,  P.  Wales  Island. 

:>.hiy29,  off  Middleton  Island. 
Juiu'  8,  off  Portiock   Bank,  S.   W.  Cape 
Clear. 
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]S°  12  is  tiie  Fawn.    May  1,  off  Forester  Islands  (Pr.  Wales)  Cape 
Muzou. 
May  30.  off  Yakntat  Bay. 
June  28,  off  S.  E.  Portlock  Bank. 
X°  13  is  tlie  Aniolca.    Mav  6,  oft'  centre  Queen  Charlotte  Island, 
May  30,  off  Icy  Bay. 
Juiie  17,  off  E.  of  Cape  Elizabeth. 
That  vessel  took  from  February  to  April  inclusive,  57  seals;  and  in 
the  mouths  of  May  and  June  013  seals. 

The  11th  is  the  Mermaid.     Mav  1,  off"  Dixon  Entrance. 

May  20,  oft"  Cajie  St.  Elias. 
And  that  is  all  the  course  that  is  given  of  her. 
The  10th  is  the  Triumph.     Mav  27,  off  Middleton  Island. 

May  31,  off  E.  of  Portlock  P-ank. 
June  10,  oft'  jS".  of  Portlock  Pank. 
The  10th  is  the  Thistle.    May  1,  oft"  S.  Clayqnot  Sound. 
There  she  was  on  the  1st  of  May.    She  started,  very  nearly,  from 
Victoria. 

Mav  30,  off  S.  W.  of  Takutat  Bay. 
June  27,  2(!0  miles  S.  .Middleton  Island. 
That  vessel  took  from  February  to  April  inclusive  148  seals;  and  in 
the  months  of  Mav  and  June  2!)3.  making  441  seals. 
The  17th  is  the  C.  If.  Tnppcr.     Mux  1.  off  Sitka. 

:\Iay31,off  Middleton  Island. 
June  10,  oft"  Cape  Elizabeth. 
Slie  took,  from  February  to  April  484  seals;  and  in  the  months  of 
Mav  and  June  780  seals. 
The  18th  is  the  C.  D.  Rand.    May  0,  off  Milbank  Sound,  S.  ol  Q.  Ch. 

Isd. 
May  30,  off  Yakutat  Bay,  W, 
June  1;">,  off"  Portlock  Hank,  E, 
She  took  from  February  to  April  42  seals;  and  in  the  months  of  May 
and  June  .">38  seals. 
The  19th,  and  the  last  is  the  Vancouver  Belle.    May  1,  oft"  Christian 

Sound. 
May  ;;o,  S.  Portlock 

Bank. 
June    3,   oft"    S.    E. 
Cape  Elisabeth. 
That  vessel  took  from  February  to  April  G6  seals;  and  in  the  months 
of  May  and  June  270.     That  is  all. 

Mr.  .lustice  llAitLAN. — Do  those  figures,  Mr.  I'liclps,  embrace  any 
eatcili  in  th(^  sjiring  or  in  .June  of  the  year  by  vessels  that  were  not 
llritish  vessels/ 

Mr.  PiFKr.PS. — Tho^e  are  all  ('anadian  Vessels. 

Mr.  Justice  IIaki.AN. — I  know.  Were  thei-e  any  catches  l)y  other 
vessels? 

Mr.  PlTELPS. —  I  am  coming  to  that;  these  ar(^  only  10  vessels.  The 
reason  why  llM'y  are  givi-n  is  because  we  liapiten  to  have  tlu'  logs.  P)Ut 
I  want  to  ])oint  out  on<'  more  tiling.  Vou  will  see  tlu^  uet-woik  made 
by  the  courses  of  tlnne  vessels.  I  will  ask  (Icneial  I'\)ste.r  to  kimlly 
])oint  out  that  red  mark. 

(leneral  I''()S'ii;u. — |  Pointing  on  the  map.|  The  black  line  indicates 
the  course  of  the  vessel  in  May.  Tlw  red  line  (as  far  as  it  can  be  dis- 
tinguished from  the  black)  indicates  tlM»  course  of  each  vessel  in  June. 
The  coloring  is  not  very  clearly  brought  out. 
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Mr.  Phelps. — I  will  ask  General  Foster  to  point  out  the  red  band 
circle  there. 

[General  Foster  did  so.] 

Mr.  Phelps. — That  indicates  a  radius  of  20  miles — 10  miles  each 
way.  It  is  said  in  the  evidence  they  are  accustomed  to  send  their  little 
boats  out  that  far. 

If  at  every  point  that  General  Foster  has  indicated  where  seals  were 
taken  you  supposed  a  radius  of  30  miles,  you  will  see,  if  we  laid  that 
down  on  the  map,  we  should  i)aint  it  all  over  with  red  so  that  it  would 
not  be  distinguishable, — having  regard  to  every  change  of  course,  if 
we  indicated  the  area  covered  by  tlie  little  boats  in  this  way, — 10  miles 
in  every  direction.  You  have  to  bear  in  mind  that  these  are  but  a 
small  part  of  the  sealing  fleet.  The  entire  number  of  the  vessels  is 
given  as  117.     This  represents  19  vessels. 

Mr.  Carter. — We  have  the  logs  only  of  these  19  vessels. 

Mr.  Phelps. — Yes;  that  is  all  we  have  the  logs  of.  Now,  suppose, 
Sir,  that  we  had  the  logs  and  were  to  take  the  i)ains  of  adding  the 
courses  and  localities  of  the  balance  of  these  116  vessels,  that  is  to  say 
97  more;  we  have  given  19, — suppose  we  marked  that  map  off  with  the 
courses  of  the  97  more,  it  is  plain  and  perfectly  apparent  that  the  whole 
sea  would  be  covered  with  such  a  network  that  it  would  be  indistin- 
guishable. 

You  would  require  a  magnifying  glass  even  upon  such  a  large  map 
as  that  to  follow  the  line  of  vessels;  and  when  you  add  to  that  the  area 
covered  by  the  small  boats  of  the  vessel,  the  entire  sea  is  covered;  and 
I  should  like  to  know  what  chance  the  female  seals  would  have  of 
escaping?  That  they  have  escaped  in  past  years  to  some  extent  is 
because  there  were  fewer  vessels.  With  the  whole  11(5,  and  as  many 
more  as  may  be  engaged  in  this  hereafter,  you  would  have  tlie  map, 
showing  the  courses,  so  blotted  and  covered  as  to  be  indistinguishable. 
You  see  what  the  destruction  in  the  months  of  May  and  June  is  in  the 
North  Pacitic  Ocean;  and  you  see  so  far  from  my  friend  Sir  Eichard 
Webster  being  correct  in  what  he  undoubtedly  supposed  or  he  would 
not  have  said  so— what  he  undoubtedly  supposed  was  a  sufficient  pro- 
tection of  the  gravid  females — that  these  vessels  would  be  all  the  time 
behind  the  herd  and  only  engaged  in  picking  up  such  holluschickies  as 
were  behind  the  female  seals,  when  you  come  to  look  at  the  evidence 
on  both  sides  as  to  the  arrival  of  the  holluschickies  you  will  find  they 
are  very  little  behind  the  others.  When  you  come  to  look,  as  we  did 
yesterday,  at  the  amount  of  the  catch,  you  will  find  they  are  85  per 
cent  females  at  least.  So  that  these  vessels  could  have  no  object  in 
being  there  in  the  month  of  June  to  pursue  that  little  remnant  of  the 
holluschickies  which  would  give  them  just  about  15  per  cent  of  what 
they  hitherto  made,  and  those,  small  and  young  seals  and  less  valuable 
skins. 

You  see  from  the  necessary  result,  if  we  did  not  go  any  further, — if 
this  was  all  the  evidence  in  the  case,  that  from  the  necessities  of  the 
case  you  cannot  protect  these  gravid  females  by  any  such  provision  as 
my  learned  friend  Sir  Richanl  Webster  suggests — that  is,  to  keep  your 
vessels  back  till  the  1st  May.  They  are  not  inside  the  Aleutian  Islands 
until  late  in  June  or  in  the  course  of  June.  As  it  is,  they  are  there 
from  very  nearly  the  end  of  June  or  the  1st  July  and  they  i^ass  very 
rajjidly,  and  up  to  that  time  they  are,  of  course  exposed  to  the  depre- 
dations of  the  sealers  and  to  the  same  capture  that  has  always  taken 
place. 
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The  President. — Do  these  lo^  books  for  the  year  1892  show  tlint 
the  sealers  sailed  along  iu  trout  of  the  uorth-west  coast  any  time  later 
than  the  end  of  June? 

Mr.  Phelps. — They  do  not. 

General  Foster. — 13  of  them  closed  their  sealing:  seasou  on  or  before 
the  ICth  June;  3  on  the  17th  Juue;  U  on  the  19th  Juue  and  3  between 
the  20th  and  3()th. 

The  President. — Their  sealing  seasou  along  the  north-west  coast 
you  mean? 

Mr.  Phelps. — Yes. 

The  President. — They  went  on  further.  You  admit  they  went  on 
to  the  Commander  Islands? 

Mr.  Phelps. — I  was  about  to  state  that  they  went  up  to  the  Port  of 
Etches,  that  you  see  at  the  top,  to  unload  and  perhaps  to  get  supplies. 
A  vessel  that  went  up  to  meet  them  in  the  latter  x^art  of  June  was 
seized  by  the  United  States  and  that  virtually  broke  up  the  voyages  of 
these  sealers,  because  they  could  not  unload  or  obtaiu  the  supplies  they 
wanted,  so  they  had  to  close  their  sealing  season. 

The  President. — Those  go  further — to  July,  August,  and  Septem- 
ber. 

Mr.  Phelps. — Yes. 

The  President. — Where  were  they? 

Mr.  Phelps. — In  another  map  it  is  shown  where  they  were.  They 
went  to  the  Asiatic  side  of  Behriug  Sea.  The  modus  vivendi  kept  them 
out  of  tlie  American  side. 

The  President. — Of  Behriug  Sea. 

Mr.  PiiELPS. — They  went  over  there,  and  made  a  later  sealing. 

The  President. — It  was  after  June  that  they  went  over  there? 

Mr.  Phelps. — Yes. 

The  Pi.'Esident. — Was  it  in  the  latter  part  of  June? 

Mr.  PiiEf.PS. — Yes. 

(icneral  Foster. — Alter  they  made  the  exchange  of  the  skins  and 
got  sui)])lies,  they  went  over  to  the  Asiatic  side. 

Senator  Moik;  an. — Would  you  ])()int  out  on  that  map  where  you  lirst 
get  the  entrance  to  the  Pribilof  Island  of  these  herds  that  are  going 
over  there. 

(Jeneral  Foster. — Unimak  Pass  is  one  of  the  favorite  passes,  accord- 
ing to  tlie  testimony — tlic  i>iincipal  one.  Tlic  testimony  is  tliat  they 
go  out  as  far  as  latitnde  172. 

Senator  Mokmian, — I  want  you  lo  |»(»int  out  the  first  one. 

(iencral  T'os'i  t;tj. — That  is  tlie  i)rinci|(iil  one,  [indicating  on  the  maj)]. 

Mr.  .Justice  IFaiji^an. — Are  there  some  passes  not  easy  to  niak<i  the 
passage  throngli  ? 

General  I'^osriou. — There,  is  one  calh-d  I'also  Pass  at  high  tide.  It  is 
not  used  l»y  the  seals,  I  understand. 

Senator  MoKdAN. — These  seals  tliat  Mr.  Thclps  lias  been  sjx'aking 
of  had  accomplislicd  about  two  thirds  of  the  distance  between  Van- 
couver and  that  pass  to  tlie  Pribilof  Islands  at  the  time  you  mention? 

.Mr.  I'HEr.i's, — Vou  see  from  the  map  where  they  were  when  taken. 

Geneial  Foster. — We  will  show  later  on  what  the  character  of  that 
catch  is. 

The  President. — Do  not  they  go  alter  the  seals  along  Unalaska — 
along  the  promontory? 

Mr.  I'HEi,Ps. — They  are  travelling  thcie.  1  do  not  know  how  close 
they  pursue    t. 

The  President. — liut  you  have  no  e\idenrc  about  that. 
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Mr.  Phelps. — I  do  not  know.  I  am  not  proceeding  on  that  point  for 
the  moment. 

The  President. — From  Unalaska — from  Kadiak? 

Mr.  Phelps. — Of  course,  all  we  know  about  the  presence  of  the  seals 
in  this  connexion  is  what  the  lojis  of  the  vessels  show.  We  show  where 
the  vessels  were  aud  we  show  in  most  cases  how  many  they  cauj^ht — 
not  in  all — and  the  course  of  the  vessels,  and  we  have  taken  what  ves- 
sels got  them  there  and  where  they  went. 

Lord  Hannen. — As  far  as  these  vessels  are  concerned,  you  seem  to 
suggest  there  is  some  reason  why  they  could  not  be  traced  further. 
You  say  they  went  up  into  the  corner  of  Unalaska  to  unload  and  get 
supplies. 

General  Foster. — That  is  one  rcsson.  The  other  reason  is  they  take 
a  straight  course  over  to  the  Asiatic  side.  As  you  see,  this  map  is  on 
a  very  large  scale  and  we  could  not  represent  the  Asiatic  side.  We 
have  another  map  showing  where  some  of  the  vessels  were. 

Mr.  Phelps. — "We  have  another  map  to  show  where  some  of  them 
were — at  the  Commander  Islands.     We  cannot  trace  them  all  of  course. 

To  consider  the  question  from  another  point  of  view.  From  the  Brit- 
ish Connnissioners  Keport  I  take  some  extracts  to  show  this.  In  Sec- 
tion 177  they  say. 

Abreast  of,  or  somewhat  further  norih  than,  the  Queen  Charlotte  Islands  (Lat, 
53°),  a  considernble  body  of  seals  is  often  met  with  at  sea  by  the  pelagic  sealers  in 
May  or  .Tnne.     These  seals  are  then  moving  north  wnrd. . .  . 

About  the  first  of  April  the  Tshimsians  resort  to  Zayas  Island  (Lat.  55°)  for  the 
same  purpose  (hunting  of  seals  from  shore).  The  hunting,  as  at  jiresent  practised, 
extends  over  A])ri]  and  the  greater  part  of  May;  off  Banilla  Island  it  is  continued 
through  the  greater  part  of  June,  but  this  difference  is  due  rather  to  the  ojitiou  of 
the  Indians  than  to  any  diversity  in  dates  in  the  arrival  and  departure  of  the  seals 
in  the  two  places.  Seals  of  both  sexes  and  all  ages  are  killed  during  the  hunting 
season,  and  a  few  full-grown  bulls  are  seen,  but  are  seldom  taken.  There  is,  in  this 
region,  no  interval  between  the  arrival  of  seals  from  the  north  in  the  early  winter 
and  their  departure  for  the  north,  which  occurs  in  the  main  about  the  end  of  May. 

Sec.  178.  Outside  Cape  Calvert  (Lat.  52°)  seals  are  most  abundant  in  March,  but 
a  few  remain  until  the  latter  part  of  Juno.  The  seals  coming  first  are  chiefly  females, 
but  after  the  1st  of  June  they  are  nearly  all  young  males.  Fully  matured  large 
males  are  found  in  small  numbers. 

Sec.  182.  About  Barclay  Sound  (49'-')  the  seal  are  first  reported  in  December. . . 
The  greater  niimber  leave  before  the  end  of  April,  when  Ihey  begin  to  travel  north, 
but  a  few  are  killed,  further  out  at  sea,  sometimes  as  late  as  the  15th  June. 

Sec.  181.  Captain  John  Devereux,  who  has  been  for  twenty-seven  years  on  the  coast 
of  British  Columbia.,  .informs  us,  in  reply  to  questions  addressed  to  hiiu,  that 
from  the  latter  part  of  November,  or  early  in  December,  to  the  beginning  of  June, 
the  fur-seal  is  found  off  the  coast  of  the  entire  length  of  Vancouver  Island  (IS"-"  30'  to 
51°),  but  that  in  the  early  winter  the  weather  is  altogether  too  rough  for  hunting. 

Sec.  187.  In  the  vicinity  of  Sitka  (58°)  some  seals  appear  near  the  coast  as  early  as 
the  middle  of  April,  but  they  become  abundant  during  May,  and  some  are  still  seen 
in  the  eariy  part  of  June. 

On  the  lairweather  ground,  in  the  Gulf  of  Alaska,  (58°  30')  seals  are  most  numer- 
ous from  the  Ist  to  15th  of  June.  About  the  25th  June,  in  1891,  they  were  found  in 
abundance  by  the  sealing-schooners  on  the  Portlock  banks,  to  the  east  of  Kadiak 
Island. 

About  Kadiak  (.57°  to  58°)  they  are  generally  found  from  the  25th  of  May  to  the 
end  of  June,  being  most  abundant  in  the  average  of  years  about  the  10th  June. 
They  are  seldom  seen  in  July,  and  very  rarely  even  stragglers  are  noticed  after  the 
middle  of  that  month. 

That  is  the  British  Commissioners  statement  about  where  the  seals 
are. 

We  have  the  testimony  of  a  good  many  witnesses  on  this  point. 
Thei-e  is  the  testimony  of  a  great  number  of  Indians.  Captain  Light- 
house, for  instance — I  cannot  read  them  all  in  the  time  I  have — says. 

The  fi'-st  seal  appear  in  the  Straits  (San  Juan  de  Fuca)  and  on  the  coast  about  the 
last  of  December,  and  feed  along  the  coast,  and  seem  to  be  working  slowly  to  the 
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north  until  about  the  miildle  of  June,  at  which  time  the  cows  are  pretty  much  all 
gone,  but  the  smaller  seals  remain  until  aVxiut  the  middle  of  July.  .  .  Of  all  the 
eeal.s  captured  by  me  about  one-half  of  them.  I  think,  were  cows  with  pup  in  them, 
and  it  is  very  seldom  that  I  have  ever  caught  a  full  grown  cow  that  was  barren  or 
did  not  have  a  pup  in  her.     (U.  S.  Case,  Vol.  II,  pp.  389,  390.) 

There  are  14  other  witnesses  at  Xeah  Bay  to  substantiate  that.  The 
Indians  near  Queen  Charlotte  and  Prince  of  Wales  Islands  depose  as 
follows. 

George  Skultka  says: 

We  commence  hunting  when  the  geese  begin  to  fly,  and  hunt  for  a  month  and  a 
half.  The  geese  commence  to  fly  about  the  last  of  April.  .  .  I  think  about  three 
females  with  pup  out  of  every  ten  killed.  I  kill  lots  of  yearling  seals  but  never 
examine  them  as  to  sex.     (U.  S.  Case,  Vol.  II,  p.  290.) 

Dan  Nathlan ;  25  years  old  says : 

Have  hunted  seals  since  I  was  a  boy.  This  is  the  first  year  I  ever  hunted  on  a 
schooner.  I  am  now  on  the  schooner  Adventure.  When  I  was  a  boy  I  hunted  seals 
in  Dixon's  Entrance  and  off  Queen  Charlotte  Lslaud.  Always  hunted  duriug  April 
and  May.  In  June  the  seals  all  leave  going  north.  .  .  About  one-half  of  the  seal  I 
have  taken  were  females  with  pup.  Have  taken  a  very  few  vearlinga.  (U.  S.  Case, 
Vol.  II,  p.  286.) 

Ntkla-ah  another  Indian  says: 

I  was  bom  at  Howkan  ;  I  am  very  old,  about  60  years  old.  I  have  been  a  hunter 
all  my  life.  Have  hunted  fur-seals  every  season  since  I  was  old  enough  in  a  canoe. 
The  seals  always  come  before  the  birds  begin  to  sing  very  much,  and  they  are  all 
gone  when  the  salmon  berries  get  ripe,  which  I  think  is  between  the  months  of 
March  and  .July.  I  think  about  half  the  seals  taken  by  me  are  females  with  pup. 
(FJ.  S.  Case,  Vol.  II,  p.  2«8.) 

Another  witness,  Smith  Natch  (United  States  Case,  Volume  II,  page 
298),  says: 

Always  hunted  fur-seals  between  March  and  June.  They  make  their  appearance 
in  March  in  Dixon's  Entrance,  but  at  that  time  of  the  year  the  weather  is  so  bad  we 
cannot  hunt  tlicui.  M.iy  is  the  best  time  to  hunt  them  because  the  weather  is  always 
gooil.  They  all  disappear  in  June  and  go  north  up  the  coast,  I  think  to  have  their 
pui.s.  .  . 

Thomiis  Skowl,  Chief  of  the  Kas-aan  Indians  (United  States  Case, 
Volume  II,  pii<,'c  .100),  says: 

I  always  hunt  seal  in  Dixon's  Entrance  and  otf  Prince  of  Wales  Island,  and  hunted 
them  each  year  from  March  to  .June.  The  seals  all  leave  about  June  1st  to  go  norlli 
and  have  their  piijis,  I  tJjink.  .  .  Most  of  the  seals  taken  by  me  are  females  with 
pup.     Never  killed  but  <me  old  bull  in  my  life. 

Tlicre  is  tlie  trsliniony  of  a  large  nnmhor  of  these  witno.sscs — (1  do 
not  like  to  icnd  what  is  but  repetition) — which  will  bo  Ibniid  in  tlie 
United  States  (".tse,  X'oliiine  II,  i)p.  270  to  .'{0.?. 

There  is  a  body  of  evidence  that  si>e:iks  of  the  eoiirse  I'lorn  Sitka  to 
Yakutiik,  Latitude  57"^  to  50o  ;i()/.  Adam  Ayonkeo  (at  page  255  of  the 
United  States  Case,  Volume  11),  says: 

Seals  are  first  seen  and  taken  by  mo  each  year  off  Sitka  Sound,  about  the  mid<l1o 
of  Aj»ril.  Have  follo%ved  tliem  as  far  north  as  Cape  Edward,  where  they  disap])ear 
nl)ont  -June  :{Otli.  I  Iwy  arc  constantly  on  tlie  advanoe  up  the  coast.  .  .  Most  all  seal 
that  I  have  killed  have  bci-ii  pregnant  cows. 

Thomas  Gondowen,  from  the  same  locality,  says: 

Have  hunted  seals  between  .'>itka  and  Cross  Sound.  They  first  appear  a1)ont  the 
middle  of  this  month  (yVprill,  and  disappear  about  the  last  of  .Inne.  .  .  Most  of  the 
seals  killed  are  cows  witli  pup.  A  ft^w  males  are  killed  aver.iging  from  one  to  four 
years  old.     (U.  S.  Case,  Vol.  II,  p.  •£}'.).) 

Percy  Kahik  I  Day,  who  has  liunted  seals  since  a  smiill  boy,  says: 

The  seals  first  make  their  aiPi)c;irancc  al)ont  th<-  middle  of  April  otf  Sitka  sound 
and  disappear  about  July  Ist.      1  hey  arc  on  their  way  up  the  coast.  .  .     Most  of  the 
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seal  I  have  takeu  have  been  preijiinut  cows.  When  the  females  aro  with  pnp  they 
sleep  more,  are  less  active  in  the  water,  and  more  easily  approached  than  the  male 
seals.  But  very  few  youug  male  seals  are  taken  by  me  along  the  coast.  (U.  S.  Case, 
Vol.  II,  p.  26L) 

Peter  Oburch,  who  has  been  sealiuj?  four  years  (at  page  256  of  the 
United  States  Case,  Volume  II)  says: 

Have  first  taken  seal  off  Sitka  the  middle  of  April.  Followed  the  seal  up  the 
coast  as  far  as  Yakiitak,  where  they  disappeared  the  last  of  June.  .  .  Most  of  the 
seals  taken  by  me  have  been  females  with  youug. 

There  are  witnesses  from  Prince  William  Sound,  latitude  60°. — 
Nicola  Gregreoff"  and  thirteen  other  Indians.    Xicola  Gregreoft"  says: 

In  the  latter  part  of  March  a  few  fur-seals  usually  first  make  their  appearance  in 
Prince  William's  Sound  and  are  more  plentiful  in  the  latter  part  of  April.  They  are 
mostly  large  males,  very  few  females  being  takeu,  and  those  only  toward  the  close 
of  the  season  in  the  latter  part  of  May.  Very  few  females  taken  in  this  region  but 
are  pregnant.     (U.  S.  Case,  Vol.  II,  p.  234.) 

Olaf  Kvan  says:  * 

The  first  seals  appear  in  Prince  William's  Sound  about  the  first  of  May  and  were 
form»irly  very  plentiful,  while  now  they  are  becoming  constantly  scarcer.  I  do  uot 
know  the  cause  of  this  decrease.  All  the  seals  which  I  have  seen  killed  were  females, 
and  the  majority  of  these  were  pregnant  cows.     (U.  S.  Case,  Vol  II,  p.  236.) 

Nicolas  Andersen  says : 

Seals  are  first  seen  at  Prince  William  Sound  about  May  Ist.  (U.  S.  Case,  Vol.  II, 
p.  223.) 

The  last  locality  I  will  refer  to  is  Cook's  Inlet.  Metry  Monin  and  12 
other  Indians  testify  that: 

The  fur-seals  usually  appear  about  Cook's  Inlet  early  in  the  month  of  May.  They 
were  formerly  found  in  this  region  in  great  numbers,  but  of  late  years  they  have 
been  constantly  diminishing  owing  to  the  number  of  sealing  vessels  engaged  in  kill- 
ing them.     They  do  not  enter  Cooks  Inlet.     (IJ.  S.  Case,  Vol.  II,  p.  326.) 

Another  witness  Alexander  Shyha  says : 

The  fur-seals  usually  appear  off  this  part  of  the  coast  about  the  month  of  May, 
but  they  do  not  enter  Cook's  Inlet.     (U.  S.  Case,  Vol.  II,  p.  226.) 

There  is  another  class  of  evidence  as  to  where  pelagic  sealing  is  car- 
ried on  along  the  coast,  and  the  character  of  that  catch  before  the  seal 
herd  enters  through  the  passes.  The  Marquis  Venosta,  when  this  was 
going  on,  put  a  question  in  the  course  of  the  argument  on  this  point. 
He  enquired  whether  by  the  month  of  June  the  female  seals  are  prac- 
tically in  Behring  Sea,  and  whether  at  that  time  a  considerable  num- 
ber of  gravid  females  were  not  found  along  the  Alaskan  Peninsula. 
Sir  Pichard  Webster  said  that  by  the  1st  of  May  they  would  be  so  far 
advanced  that  vessels  sailing  from  Victoria  on  the  1st  of  May  would 
not  be  able  to  overtake  them.  I  proi)Ose  to  refer  to  a  little  ot  the  vast 
amount  of  testimony  on  the  subject  of  the  duration  of  Pelagic  sealing 
on  the  coast. 

The  United  States  Commissioners,  at  page  365  of  the  United  States 
Case,  say: 

Pelagic  Sealing  is  now  carried  on  in  the  North  Pacific  Ocean  from  January  until 
late  in  June. 

The  British  Commissioners  at  Section  649  of  their  Eeport  say: 

Behring  Sea  is  now  usually  entered  by  the  pelagic  sealers  between  the  20th  June 
and  the  1st  July. 

The  British  Commissioners  at  Sections  132,  212  and  282,  say: 

In  pelagic  sealing,  the  weather  is  usually  such  as  tn  induce  a  few  vessels  to  go  out 
in  January,  but  the  catches  made  in  this  month  are  as  a  rule  small.     In  February, 
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Marcb,  aud  Apiil  the  conditions  are  usually  better,  and  larger  catches  are  made,  lu 
May  and  June  the  seals  are  found  further  to  the  north,  and  these  are  good  sealing 
mouths ;  while  in  July,  August  aud  part  of  September  sealing  is  conducted  in  JJeh- 
ring  Sea. 

Mr.  Justice  Harlan. — What  Sectiou  is  that? 

Mr.  Phelps.— I  refer  to  sections  132, 212,  and  282.    The  one  I  have 
read,  is,  I  believe  Section  132. 
Captain  Claussen  testifies  as  follows: 

Q.  \Mien  does  sealing  commence  in  the  Pacific,  and  when  does  it  end?  A.  Sealing 
commences  in  the  Pacific  about  the  1st  of  January  and  ends  about  the  1st  of  July. .  . 
Q.  What  percentage  of  the  skins  you  have  taken  were  cows?  A.  About  80  per  cent. 
Q.  What  percentasje  of  the  cows  you  have  taken  were  with  pup?  A.  About  70  per 
cent.     (U.  S.  lase.'^Vol.  II,  pp.  411-12.) 

Sir  Eichard  Webster  says  they  can  go  ahead  of  the  cruisers  that  leave 
port  on  the  1st  of  ^Nlay.  They  cannot  go  ahead.  I  have  shown  that  all 
the  seals  that  are  taken  in  the  N"orth  Pacific  Ocean  by  pelagic  sealers 
are  8.5  per  cent  females;  and  of  that  85  per  cent,  the  greater  proportion 
are  pregnant. 

Now  the  only  point  that  remains  is  to  show  the  duration  of  the  time 
of  this  pelagic  sealing  in  the  Xorth  Pacific;  that  is  to  say  that  it  goes 
on  from  tlie  period  of  the  year  when  it  begin.s — when  the  weatlier  allows 
it  to  begin — in  January  and  February,  down  to  the  1st  of  July. 

Senator  MoKaAN.  Xow  in  January  and  February,  if  I  understand, 
they  commence  2U0  or  300  miles  down  the  coast — below  at  Cape  Flat- 
tery? 

Mr.  Phelps. — There  is  a  good  deal  of  evidence  of  that  sort — that 
they  go  into  Behring  Sea  about  the  1st  of  July.  In  very  rare  instances, 
as  1  have  stated  before,  the  Tables  show  that  a  vessel  got  in  the  last 
(lays  of  June;  but  the  season  continues,  in  the  North  Pacific,  down  to 
the  1st  of  July. 

On  that  i)oint  1  refer  to  a  number  of  these  witnesses  out  of  a  great 
many  that  1  could  read. 

Captain  Kiernau  (at  page  450  of  the  United  States  Case,  Volume  II), 
says : 

I  uHually  commence  the  voyage  near  the  coast  of  California  in  the  early  part  of 
Janujiry  and  contiiino  along  up  the  coast,  following  tlie  herd  to  its  breetling  ground 
uhiil  tbe  latter  part  of  Juno,  iiunting  all  the  way  and  entering  Behring  Sea  about 
the  Ist  of  July.  . . 

Captain  Lutjens  at  page  458  of  the  United  States  Case,  Volume  II, 
says : 

Q.  Wlien  does  Healing  cointnence  in  the  I'arific  and  wlien  does  it  end?  A.  It 
coiMUienccs  about  the  Iht  of  January  and  ends  altout  the  l.-ist  of  .June. 

lie  sj)eaks  of  four  lift  lis  Ix-ing  females,  as  they  all  do. 
Captain  ('artlicut,  master  mariner,  at  page  4()'.»  of  the  United  States 
Case,  Volinim  11,  says: 

I  nsnally  left  San  I'ranciHco  in  February  or  March  of  each  year,  and  sailed  .ilniig 
the  coant,  f<db>wing  the  lu-rd  north  on  flicir  way  to  the  bnreding  grounds  on  the 
Pribilof  Islands  in  the  Itehring  Sea.     I  usually  outered  the  ttca. 

that  is  Beliring  Sea. 

About  tlie  first  of  July  and  came  out  in  Sojitember. 

Captain  McLean,  vouched  for  by  the  Canadian  Inspector  of  Fisheries 
as  an  expert  sealer,  at  pages  43(>-7  of  the  (United  States  Case,  Volume 
II,  says: 

'i'o  my  knowledge  tliey  ftlie  sealH)  go  info  Hcring  Sc.i  after  the  20tli  of  .lune.  Yon 
may  take  it  all  the  way  from  April,  .May  and  .lune;  from  April  all  the  female  seals 
that  you  kill  are  with  pup,  up  to  about  July  1st. 
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And  other  witnesses,  a  good  many  of  tbem  examined  by  the  British 
Government,  say  the  same  thing. 

Captain  Warren  of  Victoria,  who  owns  a  large  number  of  these  vessels, 
(at  page  99  of  the  Biitish  Counter  Case  Appendix,  Volume  II),  says: 

The  sealing  season  is  divided  iuto  two  parts,  the  coast  season  and  the  Behring  Sea 
season.  The  coast  season  terminates  about  the  end  of  June,  but  vessels  intending 
to  go  to  15ehring  Sea  generally  leave  the  coast  fishing  during  the  month  of  May 
sealing  as  they  go  northward,  and  reaching  Behring  Sea  the  end  of  June  or  beginning 
of  J  uly. 

Captain  Herman  R.  Smith,  a  British  witness  (at  page  61  of  the  same 
2nd  Appendix  to  the  British  Counter  Case),  says: 

On  the  Vancouver  coast  in  the  early  part  of  the  season,  about  one-half  of  the  seals 
got  are  females,  about  one-half  of  which  are  with  pup.  As  the  season  grows  fewer 
females  are  got,  and  of  those  got  a  small  proportion  are  in  pup.  By  the  second  week 
in  June,  all  females  in  pup  have  left  the  coast,  as  far  north  as  Queen  Charlotte 
Island. 

Frank  Moreau,  examined  by  the  United  States  (at  page  408  of  the 
2nd  Appendix  to  the  United  States  Counter  Case)  says : 

Sealing  commences  about  the  Ist  of  January  and  ends  about  the  last  of  June. 

There  is  no  contradiction  to  this.  There  are  a  great  many  more 
witnesses  that  state  the  isame  thing;  and  we  make  out  our  point  there- 
fore from  all  these  various  directions,  that  the  coast  sealing — the  coast 
catch — does  last  clear  up  to  the  1st  of  July.  By  that  time  the  seals  are 
through  the  pass,  and  as  they  travel  with  great  rapidity  it  does  not 
probably  take  them  more  than  a  day  to  go  through  the  pass  to  the 
islands.  They  are  through  the  pass  and  the  vessels  follow  in  just  about 
the  1st  of  July — very  rarely  before. 

Mr.  Justice  Harlan. — I  would  like  to  ask  you  this.  Your  tables 
in  the  case  describe  the  different  catches — speaking  of  the  ''  S[)ring 
catch",  the  "Coast  catch",  and  the  "Behring  Sea  Catch".  What  is 
the  dividing  line,  if  there  be  one,  between  the  "Spring  catch"  and  the 
"coast  catch",  or  is  there  a  dividing  line? 

Mr.  Phelps. — I  do  not  know  that  I  can  give  a  specific  answer  to  that 
question.  I  think  that  the  "Spring  catch"  is  perhaps  lower  down — 
opposite  the  i)arts  of  the  sea  from  which  they  start;  and  the  "Coast 
Catch"  is  along  this  coast  round  further  north.  General  Foster  will 
show  it  you  on  the  map. 

General  Foster. — It  says  they  were  accustomed  to  go  into  Victoria 
or  Clayoquet  Sound  in  the  Spring — April  possibly — or  the  latter  part 
of  March  to  unload  the  Spring  Catch;  and  the  coast  catch  is  taken  up 
Jiere  [indicating  on  the  map],  which  is  generally  exchanged  by  a  vessel 
being  sent  up  to  take  the  skins  and  furnish  the  vessels  with  supplies. 
That  is  called  the  "coast  catch";  the  whole  altogether  being  the 
"northwest  coast  catch." 

Mr.  Justice  Harlan. — The  reason  for  my  asking  the  question  is  that 
I  have  a  table  before  my  eye. .  On  page  211  of  the  British  Commission- 
ers' Report  there  is  a  table  showing  the  catch  of  the  British  Columbian 
vessels  for  1889.  I  take  the  vessel  "Annie  C.  Moore".  Sjjring  catch 
313,  coast  catch  489,  Behring  Sea  catch  1318.    Total  2120. 

Mr.  Phelps. — I  see  the  distinction  and  I  will  try  to  answer  it 
to-morrow. 

Mr.  Justice  Harlan. — I  suppose  the  "spring"  and  "coast"  cat(;hes 
together  constitute  what  is  called  the  "iS^orth  West  Coast  catch". 

Mr.  Phelps. — I  will  enquire  about  it,  Sir. 

Sir  Charles  Russell. — As  I  understand  the  contention  we  under- 
stand the  spring  catch  extends  from  the  earlier  months  from  January 
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to  April.  Tlien  at  the  end  of  that  time  they  are  supposed  to  go  in  for 
supplies. 

Mr.  Phelps. — There  is  a  large  mass  of  testimony  as  to  the  character 
of  the  catch  taken,  tliat  I  have  gone  through;  but  I  want  to  call  atten- 
tion now  to  a  table  tliat  we  have  prepared,  giving  the  logs  of  these  19 
vessels. 

Sir  Charles  Russell. — This  is  something  new. 

Mr.  Phelps. — There  is  a  good  deal  of  evidence  (I  went  over  it  by 
classes  yesterday),  that  has  been  bl^fore  referred  lo,  about  the  character 
of  the  catch;  it  is  composed  of  females  that  arc  pregnant,  to  a  large 
extent.  It  comes  fiom  the  Ca])tains,  Masters  and  Seamen  of  some  of 
these  very  vessels  that  we  have  been  talking  about ;  but  we  have  a  table 
of  these  19  vessels  (in  addition  to  the  diagram  on  the  map),  taken  from 
the  logs  in  all  cases,  showing  their  total  catch. 

Sir  Charles  Eussell. — Can  I  see  this,  as  I  have  not  yet  seen  it. 

Mr.  Phelps. — Certainly.    You  shall  have  a  copy  of  it. 

Sir  Charles  Et^ssei-l. — I  wish  I  had  seen  it  in  time  to  examine  it. 

]\Ir.  Phelis. — The  "Umbrina",foi'  instance,  setting  ont  in  January, 
took  115  seals  in  February,  lOG  in  ]March,  73  in  A])ril,  517  in  May,  38 
in  June,  and  tlien  (>22  on  the  Asiatic  Coast;  making  a  total  of  1,473. 

The  "W.  P.  Hair'  took  50  seals  in  June,  and  3GG  on  the  Asiatic 
Coast;  making  a  total  of  416. 

Tlie  "Maud  S."  took  82  seals  in  February,  103  in  March,  134  in  April, 
0'_'7  in  ]Mav,  13  in  June,  and  748  on  the  Asiatic  Coast;  making  a  total 
of  1,707. 

This  shows  without  reading  this  Table  all  through — (we  can  furnish 
coi)ies  of  it) — tliat  of  these  vessels,  tlie  greatest  bnlk  of  tlieir  sealing 
in  tlie  Pacific  (aside  from  the  Asiatic  Sealing),  was  in  the  month  of  May. 
The  whole  catches  of  these  vessels  figure  up  like  this:  L'S  seals  in  Jan- 
uary, 835  in  l"<'binary,  904  in  March.  1.938  in  Aiuil,  8,3(i(»  in  ^May;  1,438 
in  .luiie.  Then  tlieie  is  the  Asiatic  catch  which  is  not  material  for  my 
Iturjiose. 

The  following  is  the  Table  referred  to. 


Kame  of  veBscl. 

Jnn- 
uary. 

Febr. 

Mar. 

April. 

May. 

June. 

AsiaUc. 

Total. 

115 

106 

76 

517 

38 
50 
13 
or, 

147 
44 
38 
.'>4 

2r.4 
:.8 

24 
137 
110 

022 
300 
748 
374 
075 
543 

■  ■  ■  'iiji 

1,17:1 

■no 

1,707 

1(04 

1, 149 

1,210 

9k:) 

1,023 
1.8IH 
085 
527 
480 
75(1 
187 
202 
441 
1,273 
580 
041 

AV   1'   Mall 

Miind  S         

82 

103 

134 
85 

«27 
440 
327 
410 
824 
(•.IB 
713 
207 
342 
310 
5K3 
187 
157 
200 
713 
414 
202 

:::::::::::::::: 

22 

35 

63 

139 
121 
2KI» 
0(15 
87 

3:i' 

33 

K.  li.Murvin 

e 

m 

75 
49 

144 
141 
103 
101 

Viva 

AdiiIo  K  Piiiiit   

Anuio  C.  Moort) ] 

Ynwii   ■ 

TVinoko 1 

24  1 

Triiiniph 

i 

105 
H4 
7(i 

124 
17 

""266' 

'IliJMllr 

41 

210 

7 

10 

38 
»0 
21 
22 

no 

175 
14 
28 

(;.  L).  l{iin<l 

Total 

2B 

Hri.i 

901 

1,038 

8,200 

1,438 

4,045 

17,  535 

Now  it  will  be  seen  from  this  Table  that  the  total  coast  (;a(eh  in  1892 
I  mean  all  round  unlii  tliey  enter  iJehi  ing  Sea — of  these  19  vessels, 
from  .Faniiary  to  Ajtiil  iiicbisive  was  .■',,792;  and  in  the  months  o!"  ^lay 
and  June,  9,098,  making  a  total  of  13,490j  in  other  words,  28  per  cent 


302  ORAL    ARGUMENT    OF    HON.  EDWARD    J.  PHELPS. 

of  the  coast  catch  was  taken  hefore  the  1st  May,  and  72  per  cent  during 
the  months  of  ^lay  and  -Tune.  Now  if  you  a|>])ly  those  figures  to  tlie 
total  catch  of  the  Canadian  tieet  for  1S!)2  wliicii  was  30,55o — if  you 
ap]dy  the  same  ratio  to  the  otlier  vessels  that  their  log-s  shows  to  be 
ap|)licable  to  this,  wehave,  from  January  to  Ai^ril  inclusive,  8,555  seals; 
and  in  the  niontlis  of  May  and  June,  21,998.  If  you  were  to  apply 
that  to  the  four  years,  why,  you  get  Just  about  the  same  figuies. 

This,  Sir,  I  am  afraid,  is  as  far  as  I  can  go  to-day.  I  am  sorry  that 
I  have  not  been  able  to  fulfil  my  promise  to  get  through  to-day;  but  I 
am  not  through,  and  I  have  to  ask  the  indulgence  of  the  Tribunal  for 
a  little  while  to-morrow,  if  it  would  suit  the  convenience  of  the  Arbi- 
trators; I  hope  not  to  be  very  long;  I  should  rather  finish  tliis  week, 
and  I  presume  you  would,  but  I  am,  of  course,  in  the  hands  of  the 
Arbitrators  in  every  respect. 

I  was  about  to  remark  that  the  upshot  of  all  these  figures  and  dia- 
grams and  this  multitude  of  evidence  is  to  sliow,  first,  tliat  the  months 
of  iMay  and  June  are  the  principal,  the  largest,  months  for  the  catch 
on  the  coast  to  the  extent  of  almost  75  per  cent — 72  per  cent  at 
any  rate;  and  that  the  vessels  do  not  enter  the  Behring  Sea  until  the 
1st  of  July,  the  very  time  when  the  close  time  that  is  proposed  by  my 
learned  friends  on  the  other  side  would  allow  them  to  enter;  so  that 
the  i)roposed  close  time  would  not  keep  them  out  at  all.  Of  course,  it 
does  not  interfere  with  the  catch  on  the  coast,  and  it  does  not  interfere 
with  the  catch  in  Behring  Sea. 

I  want  to  consider  the  subject  a  little  further  (and  especially  the 
question  of  zone),  to-morrow,  and  some  few  other  points  in  respect  to 
the  sealing  in  Beljring  Sea.  I  have  very  little,  if  anything,  more  to  say 
on  the  subject  of  the  catch  in  the  Pacific  Ocean;  and  I  think  it  will 
become  very  ap|)arent  when  we  get  through,  what  area  must  be 
covered  by  the  Kegulations  if  you  are  going  to  save  the  seal — what 
area  must  be  covered  and  what  time  must  be  covered  to  answer  the 
purpose. 

The  President. — INFr.  Phelps,  we  do  not  want  to  preclude  you  from 
finishing  this  week,  as  you  have  just  told  us  it  is  yonr  wish;  so,  we 
intend  sitting  to-morrow, but  we  would  sit  only  tomorrow  afternoon. 

Mr.  Phelps. — That  will  be  quite  enough  for  my  purpose. 

The  President. — If  it  agrees  with  your  arrangements,  Mr.  Phelps, 
we  would  meet  to-morrow  at  2  o'clock. 

Mr.  Phelps. — Yes.  The,  Tribunal,  of  course,  will  understand  I  am 
quite  in  their  hands  in  respect  of  the  time.  All  times  will  be  agree- 
able to  me,  that  are  convenient  to  the  Tribunal;  and  if  2  o'clock 
to-morrow  afternoon  would  be  convenient,  it  would  suit  me. 

The  President. — We  are  somewhat  in  your  hands  also. 

Mr.  Phelps. — I  beg  you  will  not  consider  it  so,  Sir;  I  only  regret 
that  I  have  been  so  long. 

The  President. — I  mean  to  say,  it  would  be  useless  to  meet 
to  morrow  and  to  have  this  extra  and  shorter  meeting,  if  you  did  not 
think  you  could  conveniently  say  all  you  wanted  to  say  tomorrow. 

Mr.  Phelps. — I  shall  finish  tomorrow,  Sir. 

The  President. — Then,  if  you  please,  we  will  adjourn  till  to-morrow 
afternoon  at  2  o'clock;  we  cannot  sit  before  tliat  time. 

[The  Tribunal  thereupon  adjourned  until  Saturday  afternoon,  the 
8th  of  July,  at  2  o'clock.] 


FIFTY-THIRD    DAY,   JULY   8^",    1893. 

Mr.  Phelps:. — I  liad  nearly  finisliod  yesterday,  Sir,  wliat  I  desired  to 
say  in  refjard  to  sealing  in  the  Xoitli  Pacitic,  in  su])p()it  of  our  propo- 
sition that  the  i)riiicipal  sealinji' — the  largest  months,  the  result  of  which 
is  far  beyond  that  of  any  of  the  others,  takes  place  in  .^lay  and  June, 
and  oceurs  in  the  localities  indi(;ated  by  the  logs  of  the  ID  vessels 
whose  logs  we  hapix'n  to  have;  and  I  entertain  no  doubt,  beeause  it  is 
open  to  no  doubt,  for  all  the  general  evidence  in  the  case  proves  it, 
that  all  the  vessels  that  are  engaged  in  that  season  of  the  year  follow 
just  about  that  coiuse;  .so  that  if  we  had  all  the  logs,  they  would  be 
very  nearly  coincident  or  .substantially  coincident  with  these. 

I  wish,  however,  before  (juite  leaving  that  i)oint,  to  eni])hasize  the 
fiict  that  the  very  large  pro[)ortion  of  seals  taken  in  those  months  and 
in  those  localiti«'s  not  merely  by  these  but  by  all  sealers,  are  females  in 
pregnant  condition. 

I  will  only  add  one  reference,  in  a  very  few  words,  to  what  I  gave 
yesterday  on  this  point  by  reading  one  section  from  the  British  Com- 
missioners IJejiort.  It  is  section  l.'W  at  i)age  21  and  after  that  distinct 
admission  of  the  fact  we  need  not  sui)i)ort  it  by  any  further  marshal- 
ling of  testimony. 

With  further  refcrenre  to  the  eflect  of  proposed  time  limits  or  close  se.asoiis  on  the 
shore  and  Hi-ji-seiiliiij;  n-spc^ctively,  an<l  in  order  to  ])rove  that  sn<h  an  ajiparently 
Hini|dc  niethcxl  of  rc;;iilation  is  not  <^(|iially  ajiplicahle  to  Itoth  industries,  it  may  be 
shown  that  jjeu<!rally  tiiis  effect  would  he  not  only  iueiiuitabh',  but  otton  diametric- 
ally opposite  in  the  two  cases. 

Now  this  i)art  of  the  section  is  what  1  cite  this  for: 

In  pehifjie  sealing,  the  weather  in  nnnally  such  as  to  induce  a  few  vessels  to  jjo  out 
in  .lanu.'iiy,  1)tit  the  <';itches  made  in  tliis  month  .'ire  ;ih  a  rule  small.  Tn  i'l-bruary, 
M.'iri'h,  anil  A|>iil  thr  eonilitjoMH  are  uHnaily  lirt ler.  .-Mid  larger  (•••it rlics  aie  made.  In 
May  .'ind  .luue  tlie  seals  are  found  furtlier  to  tiie.  iiortii,  and  these  are  jjood  sealing 
months;  while  in  .July,  August,  and  part  of  .'September  Healing  is  condncled  in 
I'eiiring  .Sea,  and  good  cateiies  are  often  nia<le  till  suih  time  jvs  the  we:ith(*r  hecomes 
BO  uncertain  and  rough  aa  to  iiraetically  close  the  se.'tsou. 

There  can  be  no  question  therefore  that,  acccjiting  my  Icaincd  IVicnds 
.suggestion  that  to  do  anything  towaids  preserving  these  animals  you 
nnist  put  a  stoj)  to  tiie  slaughter  <>{  gravid  females,  he  is  entirely  mis- 
taken in  his  idea  that  you  wonhl  edect  t  hat  by  keeping  your  vessels  back 
till  tlie  1st  .May  on  the  theory  that  Itefore.  they  overtook  the  niigrali(»n 
of  the  herd  the  female  seals  wmild  have  reached  the  I'ribilof  Islands. 
Because  all  the  cvitlence  demonstrates  that  they  do  not  i»ass  throiigU 
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the  Aleutian  Islands  till  June,  perhaps  well  on  into  June,  and  all  the 
evidence  concurs  as  to  the  time  at  wiiicli  they  arrive  on  the  islands, 
bearing  in  mind,  Sir,  a  suggestion  that  I  believe  fell  lioin  you,  or  at  all 
events  from  one  of  the  Arbitrators,  that  it  is  true  that  the  different 
ages  and  sexes  of  the  seals  do  not  travel  together.  There  is  a  great 
deal  of  testimony  to  that  effect,  and  a  great  deal  of  testimony  other- 
wise, which  I  do  not  care  to  go  into;  but  while  the  bulls  precede  the 
cows,  the  difference  in  time  and  in  space  is  not  sufficient  to  enable  a 
discrimination  to  be  made.  It  is  impossible  to  say  that  there  is  any 
time  for  a  vessel  to  go  out,  so  that  its  catch  would  be  confined  to  the 
old  bulls,  even  if  the  destruction  at  that  time  would  not  be  particularly 
injurious;  but  assuming  that  their  jdace  would  be  tilled  from  the  hol- 
Inschickie  if  they  were  destroyed,  it  would  be  simply  reducing  the 
number  of  holluschickie.  The  time  and  locality  is  not  enough  to  dis- 
criminate between  the  females  and  the  holluschickie.  The  evidence  is 
that  they  travel  along  substantially  together.  There  is  some  evidence 
that  the  females  precede  them.  Perhaps  they  do,  and  perhaps  they  do 
not.  I  do  not  stop  a  moment  to  weigh  the  evidence  on  this  subject, 
because  it  is  plain,  as  I  said  before,  that  there  is  not  any  discrimination 
practicable.  It  is  not  possible  to  say  that  a  vessel  can  go  in  those 
months,  or  into  that  locality,  with  the  expectation  of  failing  to  take 
female  seals. 

The  President. — Practically  there  does  not  seem  to  be  evidence  that 
in  pelagic  sealing  many  of  those  old  bulls  are  killed — I  do  not  believe 
there  is  any  evidence  on  that. 

Mr.  Phelps. — I  agree  with  you.  Sir;  the  testimony  is  that  very  few 
of  them  are  taken.  I  suppose  they  are  a  little  in  advance  of  the  ves- 
sels, or  are  more  successful  in  keeping  out  of  the  way  than  the  poor 
females  are. 

The  President. — They  might  be  better  marks  as  they  are  bigger. 

Mr.  Phelps. — Yes,  and  also  they  winter  in  the  north,  and  do  not  follow 
the  migration  of  the  herd,  and  do  not  come  down  south  as  far  as  Cali- 
fornia, and  have  not  so  far  to  go;  but  wluitever  the  reason  is,  which  we 
need  not  stop  to  si)eculate  on,  the  fact  is  conceded  on  all  hands. 

I  want  to  call  attention  to  one  other  mass  of  testimony  as  to  the  time 
these  ])elagic  sealers  go  into  Behring  Sea  in  point  of  fact,  and  this 
indicates  something  that  is  worthy  of  notice.  We  have  examined  79 
witnesses,  that  is  to  say,  of  the  many  witnesses  we  have  examined, 
79  fix  a  date  as  to  the  time  they  enter  Behring  Sea,  and  their  testimony 
is — I  should  say  that  79  testify — that  they  enter  the  Sea  after  June  the 
20th,  and  68  of  them  between  July  1st  and  July  15th.  Of  course, 
those  two  classes  of  evidence  comprise  a  good  many  of  the  same  wit- 
nesses, because  there  are  but  79  all  told,  but  out  of  the  79,  I  repeat,  68 
say  they  entered  the  Sea  after  the  1st  July. 

Now,  of  the  316  Depositions  taken  by  Great  Britain  and  printed  of 
the  pelagic  sealers  of  all  classes,  Captains,  Mates,  hunters,  Indians  and 
everybody,  the  question  is  only  put  to  5  of  them  as  to  the  time  at  which 
they  go  into  the  Behring  Sea;  and  those  five  testify  ])recisely  as  these 
American  Witnesses  I  have  cited  do.  One  says  the  latter  part  of  .1  une ; 
two  say  early  in  June,  and  the  other  two  July  the  20th.  Why  was  not 
that  question  put  to  the  other  witnesses  in  this  great  mass  of  evidence? 
I  think  I  can  give  the  reason.  It  is  proposed  by  these  Commissioners  to 
make  the  close  time  as  to  Behring  Sea  terminate  on  the  1st  of  July, 
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that  is  to  say,  terminate  just  when  the  pehigic  sealinji;  begins,  when  it 
would  not  have  any  sort  of  eifeet  at  all  and  would  not  cut  off  a 
single  vessel  except  a  very  few  of  the  laggards  that  have  gone  in  on 
the  last  day  of  June.  It  would  have  retarded  them,  I  suppose,  perhaps 
a  week;  one  vessel  in  ten  or  twenty,  as  the  case  may  be,  would  have 
been  retarded. 

]S^ow,  let  me  ask  you,  what  would  have  been  the  effect  if  this  close 
time  that  is  now  proposed  for  Behring  Sea  had  been  enforced  during 
the  last  ten  years  and  had  been  religiously  observed. 

In  the  light  of  this  evidence — in  the  light  of  their  utter  failure  to 
contradict  it  and  careful  avoidance  of  a  question  which  could  be  an- 
swered in  bat  one  way — in  the  light  of  the  admission  I  have  read  from 
the  British  Commissioners  that  the  coast  catch  terminates  on  the  last 
of  June,  and  the  Behring  Sea  begins  on  the  first  of  July,  what  if  this 
Kegulation  which  has  been  submitted  to  you  to  be  adopted  for  the  pre- 
servation of  the  fur  seal  had  been  enforced  for  the  last  10  years.  It 
would  not  have  saved  the  life  of  one  single  seal — not  one — it  would 
simply  have  imposed  upon  these  few  that  are  earlier  than  the  first  of 
rluly  the  necessity  to  wait  a  few  days  before  they  entered  upon  the 
harvest. 

What  more  can  be  said  about  this  close  time?  Not  a  single  word 
usefully.  I  leave  it  to  the  consideration  of  the  Tribumil.  The  other 
end  of  the  close  time  you  will  remember  is  proi)osed  to  be  the  1  jth 
September.  All  the  evidence  is  that  every  seal  is  out  of  the  sea  before 
the  loth  September.  It  is  no  use  at  the  other  end,  it  is  no  use  at  the 
beginning,  and  no  use  at  the  close.  Now  I  come  to  the  question  of 
zone. 

The  President. — Is  it  the  case  that  there  is  no  sealing  after  Sep- 
temltcr  at  all  either  in  or  out  of  Ik'hring  Sea? 

Mr.  PHELPS. — Inside  of  Behring  Sea  to  which  this  alone  api)lies, 
there  is  substantially  none  after  the  loth — I  would  not  undertake  to 
say  that  after  a  very  exceptional  season  some  vessels  might  linger 
longer;  but  nothing  to  any  extent. 

Sir  ("iiAHLES  BussELL. — There  can  be  no  sealing  after  the  15th 
September  ]tractieally — the  weather  ])i'events  it. 

The  l*i{EsiDENT. — The  sealing  ships  do  not  follow  the  herds  of  seals 
out  of  lieln  ing  Sea? 

Sir  (Jhakles  liussELL. — The  weatlier  prevents  sealing. 

The  President. — ICven  in  the  Noith  Piuific? 

Sir  (!hai;les  Kx'hsell. — So  I  nndeisland. 

Mr.  Piii;Lrs. — Seals  begin  to  leave  ali)ng  in  Se|)tember,  and  their 
migration  is  det<'i'mine(l  undoubtedly  by  the  weatlu^'.  Some  times  in 
a  very  mild  season  some  s(*als  lemain.  The  great  bulk  of  them  migrate, 
and  the  exact  peiiod  of  migration,  as  with  all  migratoiy  animals  that 
i  know  anything  about,  is  affected  to  a  greater  or  lesser  extent  by  the 
weather  and  the  season,     ('ertaiidy  so  with  migratory  birds. 

Now  in  icspect  to  this  zone,  this  L'(»  mile  /one — around  th<!  islands 
in  I>eliiing  Sea.  We  have  seen  that  the  close  time  is  of  ik*  avail  at  all. 
How  much  will  be,  the  avail  of  the  '_'()  niile  /.onc^lf  I  will  show  you  in  a 
fewminnt<'s  a  ludicrous  picluic  of  what  Itussia  has  made- out  for  itself, 
by  insisting  uixm  this  .'')i» mile  /one  which  is  10  mih's  largei'  than  they 
proposed  for  us.  We  shall  follow  sonur  of  the  v<'ssels  that  we  had  in 
hand  before,  through  their  veiy  successful  voyages  arounrl  the.  Com- 
mander Islands,  and  I  shall  show  by  their  logs— ^all  thai  we  couh'  git — 
how  much  this  .{O mile /one  amounts  to;  thai  is  to  say,  it  amounts  to 
almost  nothing. 
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Ill  the  first  place,  wlio  is  going  to  measure  such  a  zone  and  wlio  is 
going  to  patrol  it  in  seas  that  are  affected  by  fogs  and  rain  and  rough 
weather  more  than  any  other  part  of  the  world.  In  fact,  as  you  will 
remember,  as  has  been  pointed  out,  it  is  those  qualities  that  are  essential 
to  the  life  of  the  seals;  that  is  why  they  make  their  home  there,  that 
is  the  difficulty  of  finding  any  other  home,  and  those  constituents  are 
necessary.  You  will  remember  that  the  testimony  is  that  in  a  drive,  it 
the  sun  comes  out  clear,  it  is  necessary  to  suspend  the  driving  and 
wait,  because  if  the  seals  are  pushed  along  in  the  sun,  it  is  very  inju- 
rious. Who  is  to  patrol  this?  and  what  sort  of  a  dispute  is  likely  to 
arise  on  the  question  whether  you  are  within  or  without  20  miles  in 
such  a  sea  as  that — a  solitude  except  for  the  sealers — not  like  the  har- 
bours of  cities  where  there  are  light-houses  and  landmarks  and  land- 
surveys  and  water  surveys,  and  all  manner  of  craft.  Who  is  to  fix  the 
line,  and  how  are  you  to  i)rove  it?  It  is,  of  course,  vague  and  indefinite ; 
but  that  objection  is  a  small  one,  though  not  small  by  itself, — it  is  small 
in  comparison.  IS^ow,  I  should  like  to  compare  that  proposal  of  the 
British  Government  with  Lord  Salisbury's  Agreement  that  has  been  so 
often  referred  to  as  to  this  close  time  and  its  dimensions. 

Sir  Charles  Eussell. — Lord  Salisbury  has  denied  there  was  any 
agreement  whatever. 

Mr.  Phelps, — I  beg  your  pardon;  he  has  most  distinctly  admitted 
that  he  made  it,  and  we  have  proved  that  he  made  it  by  the  letters  of 
the  British  Government  over  and  over  again. 

Mr.  Justice  Harlan. — His  language  was  that  they  had  decided 
''provisionally." 

Lord  H annen. — "  Provisionally." 

Mr.  Phelps. — Yes.     I  know  his  words.     I  will  come  to  that  later. 

The  President. — At  any  rate,  it  has  had  no  conclusion  except  as  a 
draft. 

Mr.  Phelps. — That  is  all.  It  was  reported  as  agreed  to  by  the 
American  Minister, — by  the  American  Charge  and  it  is  admitted  by 
Lord  Salisbury  to  have  been  made  just  as  far  as  we  ever  asserted  it  to 
be  made — not  that  it  was  reduced  to  a  Convention,  but  that  it  was 
agreed  upon  as  he  says,  "])rovisionally",  whatever  that  means;  that  is 
to  say,  it  was  understood  it  was  to  be  carried  out,  and  we  have  shown 
that  it  would  have  been  carried  out,  except  for  the  remonstrance  of 
Canada. 

Lord  Salisbury's  language  is:  "At  this  preliminary  discussion  it  was 
decided  provisionally  in  order  to  furnish  a  basis  for  negotiations;  and 
without  definitely  pledging  our  Governments  that  the  space  to  be 
covered  by  the  proposed  convention  should  be  the  sea  between  America 
and  li'ussia,  north  of  the  47th  degree  of  latitude;  that  the  close  time 
should  extend  from  the  15th  of  April  to  the  1st  of  iSTovember,"  and  so 
forth.     And  that  is  the  best  that  Lord  Salisbury  can  say. 

Sir  Charles  Eussell. — In  the  same  letter  he  says : 

My  recollection  remains  nnchanfjed,  that  I  never  intended  to  assent  and  never  did 
assent  to  the  detailed  y)roposals  which  were  put  forward  on  behalf  of  the  United 
States,  reserving  my  opinion  on  them  for  fuller  consideration;  but  that  I  expressed 
the  fullest  concurrence  on  the  part  of  Her  Majesty's  Governm(;ut  in  the  general  prin- 
ciple on  which  those  proposals  proceeded,  namely,  the  establishment  of  such  close 
time  as  should  be  necessary  to  preserve  the  species  of  fur-seals  from  extermination. 

Mr.  Phelps. — I  shall  not  exhaust  the  small  time  that  remains  to  me 
in  going  over  that  subject  again.  I  have  read  to  tins  Tribunal  (and  if 
the  references  are  forgotten  I  can  furnish  thein  again),  all  the  letters 
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that  were  wi'itten  on  this  subject,  from  the  first  letter  from  the  American 
Minister  stating-  this  agreement — the  snccessive  letters  of  the  Ameri- 
can charge  stating  it — the  successive  letters  of  Lord  Salisbury  and 
OflBcials  stating  it  again.  Theie  is  the  best,  and  the  most,  when  he  is 
jjressed  by  Mr.  Blaine  with  the  recession  of  England  from  wliat  was  as 
plain  and  complete  an  agreement  as  ever  was  made  between  nations, 
short  of  reduction  to  an  absolute  Treaty,  that  he  can  say,  I  leave  it  on 
that; — not  because  it  is  the  strongest  evidence  on  our  side  of  what  that 
agreement  was — it  is  the  strongest  evidence  on  his,  I  pass  on  now,  I 
need  not  occupy  your  time  or  my  own  further  upon  that  point.  The 
close  time  agreed  on  between  the  American  Minister  and  Lord  Salis- 
bury was  from  the  loth  of  April  to  the  1st  Xovr,  from  the  American 
coast  on  the  east  to  the  Eussian  Coast  on  the  west,  and  all  north  of  the 
47th  parallel  of  latitude. 

Did  Lord  Salisbury  ever  take  that  back?  Did  he  ever  say  to  the 
American  Government:  "I  went  too  far;  I  am  now  advised,  having 
heard  from  Canada  that  it  is  unnecessary — that  a  similar  aiea  or  a 
shorter  time  w(»uld  do?"  Yes,  he  did  to  this  extent — he  says  to  Mr. 
White  in  one  of  the  later  interviews  (when  ^Ir.  White  was  charge  tam- 
j)()rarily): — '"The  1st  of  Novend)er  is  later  than  is  necessary,  and  I 
shouhl  think  the  1st  October  islateenougli."  That  was  the  amendment 
he  projtosed  after  the  time  when  comnumications  had  been  received  from 
Canada — after  the  subject  had  been  belbre  not  only  the  Foreign  Ollice, 
but  the  Colonial  Othce.  That  was  the  amendment  he  i)roi)osed  to  Mr. 
Bayard — "You  have  made  it  on  the  whole  a  month  too  late;"  to  which 
Mr.  Bayai-d  res]»onded  in  substanc-e,  "1  do  not  think  so,  but  let  us  call 
it  the  l.btli  October."  Call  it  then  the  1st  October,  if  you  ])lease,  which 
is  Lord  Salisbury's  own  suggestion,  and  then  it  is  late  enough  as  far  as 
Behring  ^M\\  is  concerned,  indeed  as  far  as  all  seas  are  concenu  d — the 
dillerence  is  not  worth  talking  about. 

I  have  said  the  20  mile  zone  would  be  ineffectual.  I  mean  inef- 
fectual to  i)atiol  and  to  mark  it  out;  but  suppose  it  could  be  marked 
out  in  such  a  manner  as  to  be  comi)letely  observed  so  that  no  seal  ever 
could  be  killed  within  L'O  njiles  of  the  island. 

What  then  ?  What  effect  do(;s  it  have  on  the  vsealing  in  liehring  Sea? 
Wliiit  projtortion  of  the  nursing  females  that  are  out  from  the  shore 
wcjiild  l)e  protected.'  A  sinall  portion  certainly, — 1  do  notnu'an  to  say 
that  theic  are  no  seals  within  -0  niiU-s, — a  ]>roi)<)rtion  so  small  that  it 
would  l)e  no  gctod  towards  pi-es<'i\  ing  tiie  race.  If  you  do  not  limit  the 
slaughter  of  these  motluMs  and  their  young  more,  than  that,  do  not  be 
at  the  trouble,  iind  <'.\p(»se  these  ( io\-ernmeiits  to  the  «'.\i>ens(>  and  dilli- 
culty,  of  limiting  it  at  all.  "The  game  woidd  cease  to  be  worth  the 
camlle.''  It  is  agi-eed  on  all  hands,  tliat,  the  cows  arrive^  between  th(5 
early  .Iiine  and  the  middle  of  .Inly,  and  they  remain  on  the  Islands. 
The  young  aie  Ixmii,  and  jiropagation  takes  place;  and  they  go  out  in 
search  of  food  at  times  that  are  stated  generally  as,  "a  few  weeks;" 
"sometimes  a  few  days."  It  cannot  be  made  peifcctly  delinite,  but  the 
general  <'0iicurrence  of  the  testimony  is  that  it  is  ;i  few  days  to  a  few 
weeks  alter  they  laml.  'J'heii-  young  an*  usually  b(»ni  imme(li;itely 
upon  landing;  and  dillV'rent  witnesses  state  diffeient  times.  I>nt  it  is, 
of  course,  like  all  such  fai-ts,  a  geneial  one  that  it  is  impossible  to 
bring  to  an  exact  point.  Now  where,  are  these  seals  found  when  they 
do  go  out?  That  enormous  iMunbers  of  them  are  taken  is  shown.  That 
of  those  the  greatest  jiroportion  are  nursing  mothers  is  shown.  Now 
where  are  they  taken  in  the   Behring  Sea?     That    has  not  been  <j[uito 
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shown  in  the  arguiiicut.  I  have  not  particularly  addressed  myself  to 
that  question.  I  have  dealt  only  with  the  fact  that  they  were  taken  in 
the  Sea,  and  when  they  were  take]i,aud  what  their  condition  "was,  and 
what  proportion  of  them  were  in  that  condition,  and  pointed  out  how 
the  British  evidence  concurs  with  that  of  the  American  in  its  great 
weight. 

In  the  Appendix  to  the  United  States  Case,  Volume  2,  we  have  from 
a  number  of  sealers  a  statement  of  the  distances. 

On  page  400  Adair  speaks  of  the  distance — the  distance  I  mean 
within  wliich  they  took  the  seals— as  being  from  30  to  150  miles. 

Then  Bendt  on  page  404  gives  the  distance  as  from  10  to  150  miles. 

The  President. — Is  this  from  the  islands. 

Mr.  Phelps. — From  the  islands.  On  page  405  Benson  gives  the  dis- 
tance as  65  miles. 

On  page  315  Bonde  says  10  to  100  miles  off  St.  George  Island. 

On  page  413  Collins  says  a  distance  of  100  miles  or  more. 

On  page  328  Jacobsou  says,  a  distance  of  200  miles. 

On  page  448  Kean  says  a  distance  over  150  miles. 

On  page  435  Laysing  a  witness  who  is  also  examined  on  the  British 
side  says  from  50  to  150  miles. 

On  page  404  Maroney  says,  a  distance  of  40  to  200  miles. 

These  are  all  the  witnesses  I  believe — it  is  intended  to  be  all  the  wit- 
nesses— who  give  precise  distances. 

Captain  Shepard  of  the  United  States  Eevenue  Marine  made  18  seiz- 
ures of  sealing  vessels,  and  states  that  the  skins  were  two  thirds  to 
three-fourths  those  of  femides.  He  says  that  of  the  females  taken  at 
Behring  Sea  nearly  all  are  in  milk;  and  he  has  seen  the  milk  on  the 
decksof  sealing  vessels  that  were  more  than  100  miles  from  the  Pribilof 
Islands.  And  these  seizures  were  not  confined  to  any  particular  sum- 
mer.    They  range  along  from  July  30th  to  August  15. 

If  you  will  have  the  kindness  to  turn  to  map  jSTo.  5  in  the  portfolio  of 
maps  annexed  to  the  United  States  case,  you  will  see  how  it  is  marked. 

The  President. — The  seizures  nui[). 

Mr.  Phelps. — Yes  it  is  map  ISTo.  5  called  "seizures".  On  that  map 
are  laid  down  the  places  where  the  vessels  there  named  engaged  in  seal- 
ing were  seized,  by  Captain  Shepard  of  the  Kevenue  Marine,  whose 
testimony  is  given,  and  upon  whose  log  and  upon  whose  testimony  this 
Chart  is  compiled. 

Mr.  Justice  Harlan. — What  do  those  dates  on  the  right  below  the 
line  mean"?    Is  that  the  date  of  seizure? 

Mr.  Phelps. — The  date  of  seizure;  and  it  will  be  found  that  those 
dates  cover  from  June  30th  to  August  18th — they  are  all  within  that 
period.  The  map  speaks  for  itself.  The  great  majority,  as  the  scale  of 
the  map  will  show,  of  these  seizures  were  GO  miles  or  more  than  60 
miles,  and  a  considerable  number  of  them  a  great  deal  more  than  60 
miles,  clear  down  to  the  passes  through  the  Aleutian  chain.  Not  a 
word  can  be  added  to  that  map  as  showing  where  sealers  a:e  found. 

Xow  of  the  vessels  so  seized,  we  have  plotted  the  logs  of  four — all 
that  we  have — showing  where  they  had  been.  This  map  shows  where 
they  had  been  seized.  Wliere  had  they  been  sealing!  If  you  will  take 
the  first  volume  of  the  United  States  Appendix,  and  open  it  at  page 
525  (and  in  three  subsequent  pages  531,  543,  and  574),  you  will  find 
])lotted  the  courses  taken  by  four  of  tliese  vessels  that  were  then  seized. 
The  first  one  is  the  "  Ellen",  page  525.     She  entered  Behring  Sea  on 
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the  10th  July.  The  lo^"  ends  ou  the  30th  July;  and  i)ei-t'eiving  where 
the  Pribjiof  Islands  are — ou  the  left  hand  lower  corner  of  that  map, 
the  map  shows,  at  a  glance,  whereabouts  this  vessel  had  been  sealino-. 
Turning  over  to  page  531  you  find  the  log  of  the  "Annie",  which  entered 
the  sea  on  June  l'3— a  week  earlier, — and  the  log  ends  August  the  loth. 
You  see  where  the  vessel  was — at  least  00  miles  from  the  nearest  point 
to  the  island  that  it  reached;  and  almost  all  its  cruise  was  a  distance 
round  these  Islands,  IGO — 170  miles  olf.  I  am  reminded  by  General  Fos- 
ter, that  the  island  of  Uualaska  is  190  miles  away;  and  you  see  from 
the  mai)  that  with  the  e>:cei)tiou  of  one  excursion  that  this  vessel  made 
up  and  back  again,  her  sealing  was  all  from  100  to  170  miles  from  the 
islands. 

The  "Alfred  Adams"  map  which  will  be  found  opposite  to  page  oiS, 
shews  where  that  vessel  was  taken.  It  approached  somewhat  nearer 
the  islands,  but  the  great  body  of  the  seals  were  taken  over  100  miles 
away.  That  log  Ijcgins  with  entering  the  sea  on  the  9th  of  July,  and 
ends  on  the  Oth  of  August. 

Then  the  log  of  the  "Ada", — the  only  other  vessel  we  have — is  found 
opposite  to  page  574;  and  its  nearest  approach  to  the  island  was  46 
miles  distant.  In  the  area  that  is  marked  within  the  dotted  linealonf; 
on  the  5(;  parallel  or  just  below — between  tlie  50th  and  the  55th  parallel 
of  latitude — there  are  550  seals  taken  in  18  days,  an  average  of  30  ti 
day.  Then  down  near  Uiiimak  and  Unalaska,  you  will  see  a  large 
number  of  seals  and  a  good  deal  of  sealing  done  at  that  long  distance. 

The  Pkesidknt. — Is  it  confirmed  that  tliose  are  seals  on  their  way  to 
the  islands,  or  on  their  way  from  the  islands? 

Mr.  PiiELP.s. — They  must  be  from  the  islands  by  the  routes  I  have 
given,  because  while  one  vessel  chooses  to  enter  the  sea  as  early  as  June 
20th,  all  the  rest  are  in  it  in  July;  so  that  the  herd  on  the  way  to  the 
ishmds  with  their  young  mu.st  of  course  have  reached  the  islands, 
because  they  are  all  on  the  islands  by  tliat  time. 

The  President. — As  regards  females,  these  were  not  seals  with 
young? 

Mr.  Phelps. — Xo,  they  are  nursing  females — females  who  have  left 
their  young  on  the  shore. 

Sir  Charles  liussELL. — We  say  some  never  were  on  the  islands  at 
all. 

Mr.  I'lTELPS. — One  other  oljscrvation  on  the  cruise  of  the  "Ada".  In 
the  arcM  that  is  iiidicatccl  tlicre  which  was  nearest  to  tiie  islands,  the 
average  sealing  was  30  seals  a  day.  J>own  here  at  a  distance  of  175 
miles  or  so  the  average  of  se;ds  taken  was  57. 

Marfjuis  Vknosta. —  During  tiie  montii  of  July  oi-  the  iiu)nth  of 
August? 

Mr.  PilEf^PS. — During  the  period  between  July  the  I-lth  and  August 
th<'  LMth.  Tliis  v(!s.sel  entered  the  sea  <ni  the  14th  -luly,  and  the  log 
that  we  have  published  and  from  which  this  is  plotted,  eiulsou  tlu^  L'4th 
of  August. 

(n-neral  Foster. — The  map  shows  seals  taken  each  day.  It  shows 
for  instance  on  August  19tli,  IL'3  seals, 

Mr.  Phelps. — In  the  I Sritish  (Jomniissioners  Report  we  have  followed 
eveiy  trace  that  the  evidence  on  eitlier  side  enables  us  U)  furnish  our- 
selves with,  wliere  any  sealing  vessel  was  at  any  given  time,  as  well  as 
to  find  out  the  i)r<»porf  ions  of  catches.  With  tlieir  Keport  tiiey  submit 
a  niimberof  Depositions  wliich  give  distances  from  the  ishmds  at  which 
the  deponents  seal.     I  \\  ill  just  refer  to  that  giving  the  T)ago. 
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On  ])a<]:c  232  of  the  British  Coimuissioners  Report  or  Appendix  to  it, 
there  is  Andrew  Jjainj>'  who  testifies  that  he  has  never  been  closer  than 
30  miles — usually  30  to  90  miles  from  the  islands. 

On  ])a<ie  23(5  Captain  William  Cox  says  that  he  has  sealed  usually 
from  100  to  140  miles,  and  the  nearest  he  has  beeu  is  80  miles. 

Captain  Petit  on  page  220  says  he  has  usually  sealed  from  60  to  100 
miles. 

On  page  224  Captain  Baker  says  he  has  usually  sealed  from  30  to  90 
miles. 

On  page  238  Captain  Hackctt  says  he  has  usually  sealed  from  50  to 
150  miles,  and  never  nearer  than  50. 

In  the  British  Counter  Case,  in  the  2nd  Volume  of  the  Appendix, 
you  will  find  some  more  Depositions  in  which  these  distances  are 
mentioned. 

On  page  47  Captain  Sieward  speaks  of  120  miles. 

On  page  47  Captain  Dillon  says  90  miles. 

On  page  99  Captain  Warren  says  a  distance  never  nearer  than  50 
miles — generally  75  miles. 

On  page  100,  Captain  Pinckney  says  a  distance  of  80  to  150  miles 
west  of  yt.  George's  island. 

On  page  100,  Mr.  Hughes  says  a  distance  of  100  miles  west  of  St. 
George's  island. 

On  page  108  A.  W.  Roland  says  a  distance  of  50  to  125  miles. 

On  page  139  Frederick  Crocker  says  a  distance  as  far  as  200  miles. 

Mr.  Carter. — All  these  speak  of  having  taken  nursing  females. 

Mr.  Phelps. — Yes,  every  one;  and  in  fact  as  I  have  already  shown, 
there  is  nothing  else  to  be  taken  except  a  very  small  proportion  of  young 
seals  or  of  young  females.  The  testimony  I  have  gone  over  shows  that 
the  vast  proportion  were  of  this  character, — by  an  enormous  preponder- 
ance of  evidence,  and  lam  endeavoring  now  only  to  locate  the  places. 
I  do  not  go  back  to  the  other  question. 

Xow  will  you  kindly  look  at  the  same  chart  I^o.  5  of  the  United  States 
Case. 

The  President. — The  purport  of  my  (question  was  this — that  there 
is  a  great  difference  between  these  catches  after  July  in  Behring  Sea 
and  the  catches  along  the  north-west  coast  before  the  seals  have  gone 
to  Behring  Sea.    Are  they  all  mothers  or  gravid  females? 

Mr.  Phelps. — Yes.    Here  they  are  gravid  females. 

The  President. — They  are  nursing  mothers? 

Mr.  Phelps. — On  the  north-west  coast  you  mean  ? 

The  President. — Yes. 

Mr.  Phelps. — In  the  Behring  Sea,  these  animals  have  all  had  their 
young — those  that  are  going  to  h;i  ve  any — and  many  are  pregnant  again. 

The  President. — The  first  sealing  was  much  more  detrimental  to  the 
species  than  the  second  sort. 

Mr.  Phelps. — That  is  a  matter  of  estimate. 

Tlie  President. — Immediately  I  mean. 

I  do  not  want  to  interrupt  your  argument — I  mean  according  to  your 
inference.     It  is  your  meaning  I  wanted  to  fix. 

Mr,  Phelps. — That  depends  on  whether  the  young  left  on  shore  per- 
ish. Young  may  perish  after  the  death  of  the  mother  as  well  as  before. 
But  it  depends  on  another  consideration  which  all  the  evidence  shows, 
that  before  these  females  leave  the  islands  at  all  they  are  again  impreg- 
nated. 

The  President. — All  these  facts  are  before  us. 
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Mr.  Phelps. — Yes,  I  need  not  stop  about  that.  On  that  chnrt  you 
■will  also  see  localities  where  sealers  were  warned  and  seized  in  1891 
under  the  modus  virendi.  Of  the  63  vessels  that  were  seized  or  warned, 
48  were  more  than  20  miles  from  the  Pribilof  Islands.  Of  that  number 
more  than  half  were  more  than  50  miles  from  the  island;  no  vessel 
was  warned  before  the  5th  July,  and  there  were  until  the  middle  of 
August,  warnings  every  day.  Now  suppose  that  all  this  time  there  had 
been  a  20  mile  zone,  and  suppose  it  had  been  possible  toi^atrol  it,  audit 
had  been  patrolled  so  that  it  was  not  invaded — 1  should  like  to  know, 
in  the  light  of  these  facts,  what  diminution  would  have  taken  ])lace? 
Some  of  course.  I  do  not  deny  that  seals  are  taken  within  20  miles, 
but  a  proportion  so  small  that  as  I  remarked  a  little  while  ago  it  is  no 
use  at  all  to  prevent  it;  you  may  as  well  let  it  go  as  to  repress  it  to  such 
a  line  as  that. 

I  will  not  deal  with  the  attempt  that  is  made  to  show  that  these  cows 
become  immediately  dry.  The  thing  is  ])reposterous.  With  no  animal 
of  the  mammal  class  is  any  such  statement  true.  And  more  than 
that,  the  luirsing  period  of  the  young  seals  (in  which  they  are  help- 
less), confirms  that;  and,  more  than  that,  this  vast  body  of  testimony 
that  the  day  ])efore  yesterday  I  i)resented  to  you  to  show  the  actual  con- 
dition of  the  great  proportion  of  these  seals  which  were  taken.  The 
suggestion  does  not  bear  a  moment's  investigation.  It  was  started  by 
this  man  Captain  Warren  who  is  proprietor,  or  part  proprietor,  of  a 
good  many  of  these  vessels,  and  he  set  up  the  suggestion  that  you  may 
immediately  begin  to  kill  seals  as  soon  as  they  go  to  sea,  because  while 
they  are  nursing  their  young  they  dry  up  immediately  in  a  manner 
unknown  to  any  such  aninial — in  a  maimer  that  would  leave  the  young 
to  starve.  Tiiat  is  the  only  attem])t  to  break  the  force  of  this  tre- 
mendous body  of  evidence  to  prove  that  the  fact  is  not  so. 

I  need  liardly  detain  you,  because  it  is  a  com])aratively  unimi)ortant 
fpiestion;  but  i  will  briefly  tonch  upoii  it  to  show  that  the  catch  in 
liehring  Sea  is  nun-h  larger  than  that  on  the  coast,  in  ])oint  of  numbers. 
The  only  years  in  which  we  ha\  e  any  evidence  on  that  ])oint  aic  three, — 
1880,  180()  and  1801;  and  1S!»1  is' only  part  of  a  year,  because  the 
modus  rirt  )i«h\  as  yon  will  rciiMMiiber,  came  into  operation  during  that 
year;  and,  thcrctoie,  that  is  bnt  ])artial.  I>ut  taking  from  the  liritish 
Comrnissioners'  'i'ablc,  the  catch,  at  i)ages  205,211  and  212,  we  have 
summarised  what  it  shows.  In  I88!»  tlicrc  are  showMi  21  vessels  with  a 
catch  on  tiie  <'oast,  that  is  in  the  Nort  li  I'acilic,  of  12,.')71  seals.  In  18!t0, 
.'iO  vessels,  (yon  see  they  had  increased  one-half,)  with  a  catch  on  tlu^ 
coast  of  21, .'»!»().  pretty  well  a|»proa<;hing  to  doul)le  the  cat  eh  of  the  year 
before. 

Mr.  Justice  llAiiLAN. — You  say  ''coast";  you  meau  "s[)ring  and 
coast"  added  together. 

Mr.  riiKi-PS. —  I  mean  the  North  Tacilic. 

Sir  CiFAKLES  KrasELL. — South  of  the  Aleutians. 

Mr.  I'mw.i'S. — Soutli  of  the  Aleutians,  before  yon  euti'r  the  Uehiing 
Sea.  In  isill  these  vessels  IkkI  increased  to  45,  and  the  coast  catch  that 
year  was  20,727. 

Mi.  .lustiee  IIakt-AN. —  What  is  t  h(^  last  reference,  tlM^uie  of  jsoi? 

Ml.  I'liKi.ps.  — It  is  page  212. 

'J'he  IM.'KSIDENT.— No.     It  Is  205.  1  think. 

]\Ir.  IMiEM'S. — That  isan  average  of  507  skinstoall  the  vesselsduring 
the  whole  three  years 

Now  take  the  same  years,  and  see  what  was  done  in  liehring  Sea. 
In  1880  there  were  the  vessels  that  we  have  an  account  of,  ami  t  he  catch 
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was  15,4:97  in  Beluing  Sea,  considerably  larger  than  21  vessels  took  on 
the  coast.  In  1890,  24  vessels  in  Behring  ISea  took  18,165;  in  1891,  46 
vessels  took  28,888. 

Mr.  Justice  Hablan. — You  say  46  vessels.  1  see  tlie  table  says  50 
vessels. 

Mr.  Phelps. — Some  of  them  did  not  go  into  the  sea.  These  calcula- 
tions have  been  carefully  made,  aud  I  am  sure  they  are  accurate.  So 
that,  in  3  years,  86  vessels  took  inside  the  sea  62,550  seals.  The  time 
of  the  Behring  Sea  operations  is  shorter.  It  is  all  comprised  within 
July  and  August.  The  coast  catch  begins  as  soon  as  the  vessels  can  go 
out  and  it  certainly  is  shown  here  to  have  occuijied,  more  or  less,  Feb- 
ruary, March,  April,  May  and  June,  May  and  June  being  much  the 
largest  months.  This  is  an  average  of  727  skins  a  vessel  in  Behring 
Sea. 

Mr.  Gram. — Is  that  only  in  the  eastern  coast  of  Behring  Sea. 

Mr.  Phelps. — Yes. 

Mr.  Gram. — Not  in  the  Asiatic? 

Mr.  Phelps. — Ko  the  eastern  side. 

Mr.  Gram. — I  think  the  western  side  is  included  in  that;  do  not  you 
think  so? 

•Mr.  Phelps. — It  may  be. 

Mr.  Gram. — You  will  find  it  in  the  Commissioners'  Eeport,  para- 
graph 68. 

The  President. — That  was  the  first  year  of  the  modus  vivendi. 

Mr.  Phelps. — Yes  that  accounts  for  the  size  of  the  catch.  It  must 
be  so — the  modus  vivendi  was  in  oiieration. 

Sir  Charles  Russell, — Mr.  Gram  is  quite  right. 

Mr.  Phelps. — General  Poster  says  there  is  an  estimate  there  of  about 
5,000  on  the  Asiatic  side.  If  there  is  any  uncertainty  about  those 
figiires,  we  will  refer  you  to  other  figures  that  are  sufficient  for  my  pur- 
pose. I  think  your  suggestion  is  correct.  It  contains  a  certain  amount 
for  the  western  catch.  It  does  not  affect  the  average.  The  average,, 
you  will  see,  of  the  vessels  on  the  coast  catch  was  567  and  the  average; 
in  the  Sea  is  727. 

Mr.  Justice  Harlan. — Before  you  leave  that,  I  want  to  ask  as  to  this; 
table.  On  205  there  is  a  column  there  ''Date  of  Warning"  does  that 
mean  those  vessels  had  got  into  Behring  Sea  without  notice  of  the  modus-, 
vivendi  of  1891  and  were  warned  out? 

Mr.  Phelps. — Yes  they  got  into  the  sea  presumably  without  notice^ 

The  modus  did  not  come  into  effect  till  June  the  15th  so  that  it  is 
quite  probable  the  vessels  got  in  without  notice,  but  whether  with  or 
without  notice,  they  were  there,  and  warned  on  those  dates. 

Sir  Charles  Eussell. — You  will  see  in  the  ultimate  column  on  the 
right  some  never  got  in.  The  other  represents  those  that  got  in.  The 
others  were  not  in. 

Mr.  Phelps. — That  is  so,  but  the  vessels  I  have  been  dealing  with 
are  those  that  got  into  Behring  Sea. 

The  President. — Have  you  made  out  a  total  proportion  of  catches 
in  Behring  Sea  and  catches  on  the  coast? 

Mr.  Phelps. — Yes,  in  this  way, — that  the  average  for  the  vessels  in 
the  aSTorth  Pacific  on  the  coast  is  567  skins.  The  average  for  vessels  in 
the  Behring  Sea  is  727  and  for  half  the  time — the  season  in  Behring 
Sea  being  so  much  shorter. 

Now  I  will  ask  your  attention  to  a  little  more  plotting  we  have  doiie 
for  the  benefit  of  the  Eussian  Government,  as  well  as  this  Tribunal,  toi 
inform  them  of  the  fruits  of  their  diplomacy.     We  had  yesterday  lii» 
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vessels  on  the  Cli:iit.  This  ('hait  shows  the  course  of  8  of  those  Cana- 
dian sealers  which  we  pointed  out  on  the  Chart  yesterday,  the  only  8 
that  went  over  to  the  Russian  Islands.  There  is  no  selection  because 
we  plotted  every  one  tliat  we  could. 

Mr.  Justice  Harlan. — Where  are  the  logs  of  these  vessels? 

Mr.  Phelps. — They  are  in 'the  British  Counter  Case,  Volume  II, 
Appendix,  page  187. 

You  see  wheie  those  8  vessels  started  in  the  vicinity  of  Attn  and 
Agattu,  belonging  to  the  chain.  You  see  the  two  Eussian  Islands,  and 
around  them  the  red  line  indicates  a  30inile  zone;  the  black  lines  show 
the  course  of  each  vessel,  so  that  it  can  be  traced  all  the  way  where  it 
went.  You  will  see,  in  the  first  place,  how  few  of  those  vessels  invaded 
the  30  mile  zone  at  all. — how  few  lines  there  are  within  the  red  circle 
that  indicates  the  3U-niile  zone. 

The  President. — Y'ou  do  not  show  where  the  Russians  made  the 
seizures? 

Mr.  Phelps. — No;  we  show  the  logs. 

Sir  Charles  Kussell. — That  is  a  fact  in  dispute  between  the  two 
Governments  at  present;  but  their  allegation  is  they  were  seized  within 
the  3-mile  limit  or  in  hot  pursuit  outside  the  3-mile  limit.  As  to  some, 
it  is  admitted  they  were  seized  outside  the  three  mile  limit. 

Mr.  Phelps. — We  have  plotted  the  logs  of  the  vessels,  and  my 
learned  friend  has  correctly  stated  the  contention.  The  contention  is 
that  the  boats  had  been  within  and  were  then  found  without;  I  do  not 
go  into  that.     All  we  have  is  the  statement  that  speaks  for  itself. 

The  President. — That  shows  the  log  was  not  quite  accurate. 

Mr.  Phelps. — That  is  true.  It  is  open  to  this  criticism.  We  have 
taken  the  logs  of  these  vessels,  not  of  the  vessels  seized. 

The  I'KEsiDENT. — None  of  these. 

Mr.  Pheli's. — One  I  am  told  was,  and  the  other  seven  were  not. 
We  have  taken  the  logs  of  these  8  vessels,  and  traced  them  on  the 
maps.  If  the  logs  are  false  or  fictitious  then,  of  course  this  amounts 
to  notliing,  but  assuming  the  h-gs  were  correct,  because  7  of  them  were 
not  seized  or  complained  of,  y<m  see  where  the  scaling  was  done.  Then 
if  you  cast  your  eyes  upon  the  black  jxiints  Ijidicated  at  the  points  of 
the  angles  and  couises  outside,  you  will  see  where  seals  were  taken 
according  to  this  log  and  I  he  number  where  the  catch  is  more  than  50 
in  a  day.  Insider  the  30  mile  zone  the  catch  is  given,  whatevei-  it  is, 
wliether  more  than  aO  or  not,  and  the  actual  number  of  seals  sh(»wn  to 
have  been  taken  by  the  log,  williin  30  miles,  is  shown  on  tli<'  maj). 
Outside  of  the  30  mile  zone,  oidy  tlic  daily  catches  were  taken,  that  are 
r>0  and  upwards. 

Ml.  .lustice  Harlan.— On  the  right  of  the  map  y<)U  see  210  seals 
taken  in  the  'U)  mile  zone. 

Mr.  I'HKLi'S.— Ves,  I  am  about  to  alludes  to  that.  The  result  is  that 
within  the  .■>() mile  /one,  as  siiown  by  these  logs  tliere  were  L'lO  seals 
taken;  outside,  .''>,S|  7,  Now  if  tlu^  30mile  zone  had  been  then  in  for<'(', 
and  had  been  observr-d  and  not  violate(l,  what  ])roportion  of  tiie  seals 
taken  by  these  eight  vessels  would  have  been  saved?  210,  or  not 
enough  to  warrant  interference. 

Mr.  Justicr-  llARr>AN. — Do  you  mean  it  appears  from  the  logs  that  of 
4,0-0  seals  3,81 7  were  taken  outside  the  30-inile  zone. 

.Mr.  Phklps.— Yes,  and  'JlO  inside. 

The  i'l.'ESiDENT. — The  jimport  is.  you  do  not  nu'an  to  encourage  the 
liussiau  Government  to  renew  their  anangementfi  with  England. 
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]\Ir.  Phelps. — I  am  fortunately  not  charged  with  the  conduct  of  their 
dii)l(>iiiacy. 

Sir  CiiAiJLES  EussELL. — And  my  learned  friend  has  already  con- 
demned or  written  tlie  epitapli  of  diplomacy. 

Mr.  Phelps. — If  the  British  Government  had  the  information  on 
which  these  charges  are  founded  and  the  lUissians  had  not,  it  is  evident 
that  the  Russians  have  yet  something  to'learn  on  the  subject  of  pelagic 
sealing;  and  in  making  those  arrangements  they  will  possibly  verify 
an  old  proverb,  which  does  not  belong  to  diplomacy,  which  is  "  the  more 
haste  the  less  speed."  What  we  have  to  do  with  it  is  to  show  the  value 
of  this  oO  mile  zone.  ISTow  reduce  the  30 -mile  zone  to  20,  and  see  of 
these  219  seals  how  many  would  be  left  inside. 

In  leaving  this — and  I  must  not  dwell  on  it,  because  a  demonstration 
in  mathematics  cannot  be  added  to  by  being  talked  about — a  paper  has 
been  laid  before  you  which  I  have  shown  my  learned  friends  on  the  other 
side,  containing  certain  extracts  from  evidence — nothing  more  I  believe, 
as  to  a  fact  which  has  been  spoken  of  in  this  case  by  some  witnesses  as 
tending  to  show  that  the  female  seals  did  not  go  out  to  obtain  food — the 
condition  of  things  on  the  rookeries — 1  will  ask  attention  to  the  evidence 
there  copied.  1  shall  not  say  anything  about  it;  it  is  evidence  in  con- 
tradiction of  that  suggestion. 

Kow,  is  it  possible  that  Eegulations  of  this  character,  a  20-mile  zone 
round  the  Pribilof  Islands,  when  nine-tenths  of  the  seals  are  taken  out- 
side it,  and  a  time  limited  between  the  15th  of  September  and  the  first 
of  the  following  July,  when  no  sealing  at  all  would  be  done  in  Behring 
Sea  if  there  were  no  time  limit,  is  to  be  the  result  of  the  high-sounding 
and  constantly  repeated  statement  on  the  part  of  Great  Britain  all 
through  this  diplomatic  correspondence,  that  they  were  ready  to  Join 
and  to  do  everything  that  is  necessary  for  the  protection  of  the  seals? 
Is  that  the  result  of  the  language  of  this  Treaty  in  the  Article  that  has 
been  so  often  read  ?  Is  it  a  compliance  with  the  language '?  Is  it  otiered 
as  a  compliance  with  it?  Is  it  at  all  in  conformity  with  the  instructions 
which  that  Government  as  well  as  ours  gave  to  the  Commissioners  who 
ought  to  have  settled  the  question  and  would  have  settled  the  question 
if  both  sides  had  addressed  themselves  to  it;  and  if  it  had  not  turned 
out  that  one  side  was  addressing  itself  to  the  question  of  what  is 
necessary,  and  the  other  side  was  addressing  itself  to  the  business 
of  preserving  at  all  hazards,  and  in  every  possible  way,  and  not  only 
preserving  but  increasing,  the  business  of  pelagic  sealing'? 

A  few  words  in  respect  to  the  liegnlations  that  have  been  submitted 
by  the  United  States.  If  the  prohibition  of  pelagic  sealing  is  not 
necessary  to  the  preservation  of  the  seal,  then  there  would  be  no  war- 
rant fo/  adopting  such  Regulations.  We  do  not,  for  one  moment, 
claim  and  have  never  claimed  that  anything  should  be  done  here  to 
improve  or  benefit  the  business  of  the  United  States  in  this  indus- 
try, to  give  them  a  monopoly,  or  anything  else.  That  is  not  necessary 
for  the  preservation  of  the  race.  There  is  where  the  authority  of  this 
Tribunal  stops.  There  is  where  the  reason  of  it  stops,  and  we  should 
not  for  a  moment  be  consciously  guilty  of  aslcing  for  a  regulation  that 
is  not  necessary  for  that  puri)ose,  even  though  it  might  be  indirectly, 
somehow  or  other  beneficial  to  the  profits  of  this  industry,  with  which 
we  have  no  more  to  do,  in  my  Judgment,  than  we  have  in  preserving 
the  profits  of  pelagic  sealing,  wiiy,  then,  do  we  propose  to  prohibit 
it?  Because  on  this  evidence  it  is  demonstrated  that  it  cannot  exist, 
to  a  degree  that  would  induce  anybody  to  engage  in  it,  without  exter- 
minating the  race.    I  do  not  say  that  you  may  take  no  females  out  of 
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the  lioid  without  exterminating  the  race.  That  would  be  an  extreme 
statement.  You  cannot  take  enough  to  make  this  tmsiness  worth  fol- 
lowino:  upon  the  evidence  in  this  case  which  I  have  shown  before  to  be 
so  conclusive  and  so  overwhelming,  without  destroying  the  race.  I 
respectfully  submit  this  question  to  the  Tribunal,  to  the  consideration, 
in  view  of  the  evidence,  of  every  Member  of  it — how  far  can  you  stop 
short  of  that,  and  preserve  the  seals?  Take  the  month  of  January  and 
consider  that,  or  take  the  month  of  February,  because  January  is  too 
small  to  be  noticed,  if  there  is  anything  at  all.  Take  the  month  of 
February  and  then  go  on  to  March.  Go  on  in  this  increasing  ratio  to 
April,  May  and  June,  and  then  go  into  J>ehring  Sea  till  the  loth  Sep- 
tember when  they  are  all  gone.  Draw  the  line  if  you  can,  where  it 
is  enough  short  of  a  prohibition,  to  accomplish  the  object  for  which  you 
are  assembled  here,  in  the  event  that  it  turns  out  that  the  United  States 
have  not  that  property  interest  or  right  to  protection  which  enables  it 
to  defend  itself.  If  we  have  gone  too  far — if  in  this  IJegulation  of 
absolute  prohibition  you  find  we  have  gone  further  than  is  necessary,  to 
that  extent  you  will  curtail  it  of  course — It  would  be  your  duty  to  cur- 
tail the  Eegulations  we  i)ropose,  bearing  in  mind  that  you  cannot  limit 
the  numl^er  taken.  It  is  imi>ossible  to  limit  sex  or  even  age.  Draw  the 
line  for  yourselves,  I  respectfully  submit,  and  see  how  far  short  of  a  sub- 
stantial ])r<)hibition  you  can  stop  and  conscientiously  say  that  you  have 
preserved  the  race  of  seals  from  extermination.  With  the  answer  to 
that  question  which  the  Tribunal  shall  reach,  we  are  bound  to  be  satis- 
tied  and  wesiiall  be  satisiied. 

Then  as  to  the  extent  of  area  we  have  named  in  our  regulations,  East 
of  180,  and  North  of  35. 

The  President, — Does  that  comprise  the  whole  of  your  limit  with 
Kussia? 

Mr.  Phelps. —  It  comprises  the  migrati(m  current,  and  to  go  farther 
than  that,  and  take  in  the  migration  cuirent  through  the  ("omniander 
Islands  would  be  for  the  benefit  of  Itussia;  which  is  what  Lord  Salis- 
bury agreed  to  do  at  the  instance  of  Kussia.  That  is  not  fi>r  our  benefit, 
and  it  is  not  for  us  to  ask  it  here,  nor  is  it  Avithin  the  power  of  the  Tri- 
bunal, as  it  is  the  preservation  of  the  Pribilof  Islands  seals  you  are 
charged  with,  because. Jiussia  is  not  a  ]>a;ty  here. 

The  PiJEsiUENT. — You  are  satisiied  with  ISO. 

Mr.  PJIELI'S. — Y(^s,  that  takes  in  the  migration  course.  Outside  of 
that  there  aie  only  a  very  few  seals,  which  we  do  not  take  into  acccumt. 

The  ]*Ki;sii)ENT. — 35  degrees  goes  lielow  San  P'rancisco. 

Mr.  I'llEiJ'S. — It  goes  below  San  I'rancisco,  and  that  is  12  degrees 
lower  down  tlian  the  line  agreed  upon  with  L(»rd  Salisbury,  which  was 
47.  Mere  again  that  limit  of  latitude,  you  will  bear  in  mind,  at  that 
time  was  criticised,  but  Iheic  iie\er  was  any  oI>jection  stated  to  it,  and 
if  you  ar(^  to  i-epress  sealing  in  the  I'acilic  Ocean  at  all,  10  degr<'es 
more  or  less  do  n(»t  amount  to  much;  hut  we  invite  attention  to  that. 
If  it  is  too  far,  why,  of  course,  you  will  limit  it,  bearing  in  mind  that 
we  do  iu)tnM'an  to  claim  anything  more  than  is  necessary. 

These  aie  the  two  propt)sit ions  on  the  one  side,  and  on  the  other. 
There  is  the  'i'reaty  that  (lelines  the  dispute  between  these  parties,  the 
object  aiul  ]>in)»ose  of  this  Aibitratiiui.  If  this  ]);ut  of  tlui  cas(^  is 
reached,  there  is  the  duty  to  dischai-ge  which  the  Tribunal  has  l>e«'n 
kind  enough  to  accept  at  the  re(]uest,  and  up«)n  the  instance  of  the 
(lovernments.  There  is  the  evidence  that  jioints  out  the  limits  to  which 
thedischargeof  thatduty  must  ine\  itabl.Ncairyit;  and  when  I  say  inevi- 
tably, I  do  not  mean  to  say  that  the  line  we  have  adopted  of  35"^  is  the 
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best  Olio,  the  judicious  one,  the  true  one,  or  that  the  difiference  between 
40  and  3.3  is  inevitable.  We  simply  suggest  that  as  a  projjer  boundary, 
as  a  just  one,  as  a  fair  one,  not  meaning,  of  course,  to  say  with  the  (;on- 
tidence  with  which  I  have  said  some  things  here,  that  it  is  absolutely 
necessary  to  go  to  that  extent. 

A  few  words,  aiul  but  a  few  on  another  topic,  connected  with  the 
Eegulatipns — namely,  their  enforcement.  I  misunderstood,  owing  to 
not  having  had  the  advantage  of  reading  my  learned  friend's  remarks 
yesterday,  what  he  had  proposed,  aiid  for  that  ]  sliotdd  apologize.  I 
consider  the  case  upon  what  1  understand  now  that  he  docs  propose, 
and  that  is,  that  a  vessel  seized  for  violation  of  any  Regulations  that 
the  Tribunal  should  impose  and  the  country  should  adopt,  should  be 
handed  to  the  British  authorities  to  be  dealt  with.  The  error  I  made 
was  that,  instead  of  handing  over  the  vessels,  we  were  to  make  appli- 
cation and  complaint  in  respect  of  them.  Our  Regulation,  on  the  other 
hand,  provides  for  the  seizing  of  such  infringing  vessel  and  taking  her 
into  the  ports  of  the  United  States  to  be  proceeded  with  in  Courts 
invested  with  such  jurisdiction  by  our  Statutes  on  the  principle  of  what 
is  known  as  prize  law.  All  lawyers  understand  that  the  principles  of 
prize  law  do  not  exclude  the  nation  to  whose  citizens  the  seized  vessel 
belongs.  It  condemns  the  vessel,  but  it  does  not  exclude  the  nation 
from  asserting  a  claim  based  upon  the  charge  that  the  vessel  was  improp- 
erly condemned.  If  we  seize  a  vessel  and  take  her  into  the  United 
States  the  jurisdiction  is  in  the  Federal  Courts,  and  the  vesting  of  this 
jurisdiction,  as  our  Constitution  does  every  jurisdiction  which  may  affect 
international  relations  with  another  country,  in  the  Federal  Courts, 
is  a  very  wise  one  for  the  purpose  of  securing  other  nations  against 
being  affected  by  the  action  of  local  Judges  or  Jurors  or  the  pressure 
of  local  prejudice  or  sectional  feeling. 

It  is  proposed  on  the  other  hand,  and  this  is  all  that  we  are  at  issue 
about,  that  if  we  seize  a  vessel,  instead  of  taking  lier  to  our  own  port, 
we  shall  take  her  to  a  British  Port;  that  is  the  difference. 

That  the  Courts  of  other  nations  would  proceed  iu  good  faith  in  the 
judgment  they  would  render  is  a  matter  of  course.  We  do  not  assume 
that  the  justice  to  be  done  by  the  Federal  Courts  would  not  be  done  by 
the  Courts  of  British  Columbia,  or  whatever  the  i)rovince  was,  but  the 
same  point  arises  that  arose  between  Great  Britain  and  Russia  and  was 
set  forth  by  Mr.  Chichkine  iu  which  this  was  debated.  You  seize  a 
vessel  in  Behring  Sea.  You  can  do  nothing  but  make  a  long  voyage  to 
British  Columbia.  There  is  no  port  nearer  than  that.  You  have  to 
dispatch  a  vessel  that  ought  to  be  on  guard  there,  doing  duty,  to  carry 
that  vessel  through  the  sea  a  voyage  of  I  do  know  how  many  thousand 
miles.    There  is  a  practical  difficulty  in  the  way  of  that. 

Sir  Charles  Russell. — I  am  bound  to  point  out  to  my  learned 
friend  that  that  difficulty  has  been  met,  by  tlie  legislation  of  the  two 
countries  concerned.  It  can  only  be  effected  by  the  legislation  of  the 
two  countries. 

The  modus  vivendi  between  Russia  and  Great  Britain  has  been  given 
effect  to  by  legislation,  which  was  only  passed  a  few  days  ago,  indeed 
it  was  when  I  was  in  London  the  other  day,  and  a  substitute  is  pro- 
vided under  the  act  and  if  it  is  not  convenient  to  hand  over  a  British 
vessel  seized  by  Russian  authority  to  a  British  authority,  then  the 
papers  or  vessel  may  be  transmitted  and  action  taken  on  them  by  Brit- 
ish authority. 

Mr.  Phelps. — In  its  practical  result  it  comes  exactly  to  what  I 
understood  my  learned  friend  as  having  proposed  in  the  first  instance. 
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Toil  do  not  seize  the  vessel,  but  yon  send  an  application,  accompanied 
by  i)a])ers  wLicli  are  good  as  far  as  tliey  go,  to  tlie  other  side  to  proceed. 
That  is  the  point.  If  they  do  not  proceed  you  have  a  diplomatic  corre- 
spondence. 

Lord  Hannen. — To  whom  are  the  papers  to  be  transmitted? 

Sir  Charles  Russell. — In  the  case  of  an  English  vessel  seized  by 
Eussian  authority — taten  or  co])y  taken  by  the  Eussian  authority  and 
transmitted  to  the  English  authority. 

Loid  Hannen. — That  is  to  say  within  the  English  judicial  authority. 

Sir  Charles  Eussell.  —Yes. 

Lord  Hannen. — And  you  proceed  on  the  papers  as  if  the  vessel  were 
there. 

Sir  Charles  Eussell. — Yes  each  Government  undertakes  to  prose- 
cute. 

Mr.  Phelps. — What  becomes  of  the  vessel?  Here  is  a  vessel  that, 
on  the  theory  of  the  case,  is  violating  the  laws  of  both  countries. 

Sir  Charles  Eussell. — It  is  charged  with  violating. 

Lord  Haknen. — The  vessel  is  detained  till  the  result  of  the  trial. 

jNIr.  Phelps. — But  it  cannot  be  detained. 

Sir  Charles  Russell. — And  I  do  not  understand  that  from  the 
Act  as  it  has  been  passed. 

Lord  Hannen. — Perha])S  you  can  get  a  copy  of  the  Act? 

Sir  Charles  Russell. — Yes. 

Mr,  Phelps. — A  copy  was  sent  to  me  very  recently  from  the  Ameri- 
can Embassy,  but  I  have  not  had  time  to  read  it;  I  only  know  that 
there  is  such  an  Act. 

2sow,  stop  a  nioment  and  reflect;  here  you  are  in  the  Behring  Sea. 
There  is  no  American  Port  nearer  than  the  United  States,  and  no  Brit- 
ish port  nearer  than  British  Columbia.  The  United  States  cruiser 
seizes  a  vessel  caught  red-handed  in  the  act, — a  criminal  vessel,  so  to 
s])eak,  if  that  is  a  correct  expression,  and  takes  her  ]ia]>ers  aiul  sends 
them  home.  There  is  no  mail  from  there.  You  have  to  keep  them  till 
the  LTnited  States  cruiser  reaches  some  American  port,  when,  by  some 
American  official,  these  papers  can  be  forwarded  to  Canada.  Where 
is  the  vessel  in  the  meantime*?  You  are  d<'aling,  I  say,  with  a  vessel 
that  is  out  for  the  i)ur])ose  of  violating  the  law  and  Regulations;  you 
are  not  dealing  with  a  res])onsil)le  sliiji.  Yon  are  dealing  with  a  tramj) 
of  the  ocean.  Is  it  going  ])a(k  to  surrender  itself  at  British  Columbia 
for  the  sake  of  b«'ing  condemned  ?  What  interest  is  there  in  a  <'ountry, 
wluMC  all  the  sympathy  is  all  the  other  way,  in  ])r()secuting  this  vessel? 

The  l*ui;siDi;N'r. — They  are  registered  vessels  and  covered  l)y  a  Hag. 

Mr.  I  Ml  EM'S. — Yes. 

The  l'in;sii)ENT. —  Iftiiey  do  Imrm  in  ou(!  year,  they  will  not  continue 
to  <lo  it  indelinitely. 

Mr.  rni'-i.i'M. —  If  they  are  not  (condemned,  they  will  not  go  home, — 
no  ship  of  that  ehaiaefer.  I  do  not  de;il  now  witli  a  vt'ssel  on  an 
upright  errand  wliieli,  having  a  false  eluirge  brought  against  it  W(uil<l 
go  home  ;iiul  meet  it  at  oiiee. 

The  ruKsiDi-NT. — liut  a  shij*  e;iniu)t  become  a  vagrant  on  the  high 
seas  unless  it  is  a  juiate. 

JNIr.  PiiELPH. — No,  but  it  can  go  to  some  other  port  and  shelter  itself 
under  another  flag.  I  pointed  out  the  otlier  day  wjiat  we  meant  as  to 
these  vessels  having  a  dilleK'iit  ownership  from  the  place  of  registry. 
Y(m  see  the  practical  diflii  ulty  of  <lealing  with  a  class  of  vessels,  that 
are  caught  in  this  business.  The  best  that  can  lie  done  on  my  learned 
friends'  suggestion,  is  to  take  the  i^apers  and,  when  the  United  States 
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vessel  gets  home  from  its  long  cruise,  then  transmit  them  and  depend 
upon  the  Provincial  Government  to  institute  such  an  action  and  press 
it  in  such  way  and  with  such  evidence  as  will  enable  the  Court  to  do 
justice.  I  do  not  assume  for  a  moment, — I  do  not  permit  myself  to 
assume  that  the  Court  will  not  do  justice;  but  I  never  knew  a  Court  that 
could  do  justice  except  at  the  instance  of  a  plaintiff  or  prosecutor. 
That  is  the  first  requisite;  and  evidence  is  the  next;  and  until  a  pros- 
ecutor takes  up  a  case  and  presses  it  to  prosecution,  and  furnishes  the 
Court  with  the  requisite  evidence,  no  Court  in  the  world  can  execute 
any  justice  in  any  case,  civil  or  criminal. 

Lord  HAN^'EN. — It  seems  to  me  there  ought  not  to  be  any  difficulty 
about  this.  What  you  say  is  true,  but  you  must  remember  the  Ameri- 
can Government  would  have  Agents  in  the  place  where  the  trial  would 
take  place,  and  probably  would  conduct  the  prosecution. 

Sir  John  Thompson. — And  the  same  question  arose  under  the  mochis 
Vivendi.  The  prosecutions  there  were  in  the  British  Columbian  Courts. 
They  were  taken  by  Her  Majesty's  Officers. 

Mr.  TUPPER. — And  condemnation  followed. 

Mr.  Phelps. — Yes. 

The  President.— One  of  my  Colleagues  has  justly  pointed  out  to 
me  in  all  such  international  cases,  in  the  case  of  the  Convention  for 
Submarine  Cables  and  the  North  Sea  Fisheries,  the  mode  of  prosecu- 
tion is  provided  for  in  such  a  way  as  that  the  course  of  justice  is  sure 
to  have  its  way. 

Sir  Charles  Eussell. — And  in  each  case  it  is  handed  over  to  the 
powers  of  the  nationals  it  represents,  as  is  provided  in  the  modus  vivendi. 

Mr.  Phelps. — There  is  a  very  great  diffeience,  allow  me  to  observe, 
between  vessels  seized  in  that  part  of  the  world  where  to  carry  them 
into  an  immediate  port  is  easy,  and  where  escape  is  impossible.  I  deal, 
not  with  a  theoretical  difficulty,  but  with  a  practical  one.  The  difficulty 
is  in  getting  the  vessel  into  the  jurisdiction  and  getting  the  case  before 
the  courts.     It  is  a  practical  difficulty. 

Mr.  Justice  Harlan. — According  to  your  view  then,  the  only  differ- 
ence in  the  vessel  which  is  seized  in  Behring  Sea,  is  whether  you  shall 
take  that  vessel  to  the  nearest  American  port,  or  the  nearest  British 
port. 

Mr.  Phelps, — Yes,  or  nearest  British  or  American  vessel. 

Mr.  Justice  Harlan.— 1  did  not  mean  to  say  that  that  could  be  done 
without,  perhaps,  some  further  legislation.     That  may  or  may  not  be. 

Mr.  Phelps. — No,  I  shall  not  take  up  much  time  in  dealing  with  a 
subject  that  does  not  depend  upon  evidence,  and  which  the  eminent 
jurists  and  lawyers  I  am  addressing  are  entirely  masters  of,  and  do  not 
need  instruction  from  us  upon.  But  I  have  an  observation  or  two 
further  to  make  about  this.  As  I  have  said,  if  a  vessel  is  condemned 
in  the  United  States,  by  the  operation  of  prize  law,  the  judgment  is 
not  conclusive;  but  if  the  vessel  is  taken  into  British  Columbia  and 
is  not  condemned  and  is  discharged,  it  is  conclusive,  as  far  as  I  can  see, 
practically;  I  do  not  see  how  the  American  Government  practically 
could  deal  with  such  a  question. 

Another  question.  We  get  these  proceedings  for  the  protection  of 
maritime  rights  arising  in  one  way  or  another,  so  long  as  they  are  rights 
under  the  usages  of  nations — we  derive  them  by  analogy. 

Now  in  what  case,  I  respectfully  invite  the  Tribunal  to  consider,  when 
a  vessel  exposes  itself  to  seizure  by  violation  of  any  maritime  right,  no 
matter  what  it  is — in  what  case  is  it  known  that  the  vessel  is  not  von- 
demued  in  the  country  of  the  captor f     If  you  choose,  of  coiase,  iu 
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making  a  Treaty,  to  make  a  different  provision,  that  binds  the  parties; 
but  I  Mould  lospeotfully  submit  to  His  Lordsliip,  with  his  very  large 
experience  in  this  particular  branch  of  the  laV,  more  probably  than  has 
fallen  to  the  lot  of  either  of  the  other  members  of  the  Tribunal,  even 
of  Mr.  Justice  Harlan, — in  what  case,  unless  a  Treaty  provides  for  it, 
is  a  vessel  that  is  seized  for  a  violation  of  a  maritime  right  of  a  nation, 
carried  any  where  else? 

Lord  Hannen. — Will  you  allow  me  to  make  an  observation?  I  have 
already  indicated  what  I  am  about  to  say,  that  1  do  not  recognize  there 
is  any  such  thing  as  prize  law,  except  in  the  case  of  war;  and  you  are 
asking  us  by  our  regulations  to  give  you  the  same  right  in  peace  as 
there  would  l)e  in  war.  It  is  nothing  to  the  purpose.  There  are  cer- 
tain courts  tliat  liave  prize  jurisdiction.  Prize  law  proijerly  speaking 
only  arises  in  case  of  war. 

The  Presidext. — As  admitted  by  other  nations. 

Mr.  Phelps. — I  quite  concur  in  his  Lordship's  remark  that  prize  law 
is  applicable  to  a  belligerent  state. 

Senator  M()K(jan. — That  is  a  sonu^what  recent  idea.  Prize  law  origi- 
nated not  in  a  state  of  war,  but  originated  in  the  right  of  reclamation 
and  in  re])risal. 

Marquis  \'enosta. — I  think  that  by  the  convention  for  the  protection 
of  the  submarine  cable,  a  public  oflicial  has  the  right  to  ask  for  the 
papers  that  make  a  record  and  to  denounce  the  oflender.  That  right 
is  admitted  by  the  ])r()visi()ns  of  the  Treaty. 

Sir  Charles  Kussell. — It  is  so,  and  I  do  not  think  my  learned 
friend  has  realized  what  is  the  effect  of  taking  the  sliii^s  pajtcrs  or 
indorsing  tin-  ship's  i)apers.  Tlie  moment  that  is  done,  when  tlie  sliij) 
makes  for  any  port,  she  cannot  get  out  of  that  i)ort  without  clearing 
and  without  the  assent  of  the  autliorities,  and  if  slie  has  no  jjapers,  slie 
is  in  the  jurisdiction  of  the  Local  Court,  whatever  it  is,  there,  and  may 
be  seized  for  the  otfcnce  indorsed  upon  the  jtajxTs. 

Mr.  PiiELPS. — I  was  only  going  in  conclusion  to  advert  to  the  lan- 
f^Tiage  of  the  |)ropos('d  Kc^ulations,  in  rei)ly  to  Lord  ILuiuen's  sugges- 
tion that  in  case  of  any  such  ca]»ture  the  vessel  may  be  taken  into  any 
l)ort  of  the  nation  to  which  the  cai)turing  vessel  belongs,  and  condemned 
by  proceedings  in  any  Court  of  comjx'tent  Jurisdiction,  which  i>roceed- 
ings  shall  be  conducted,  as  far  as  may  be,  in  accordance  with  the 
course  and  practice  of  Courts  of  Admiralty  when  sitting  as  prize  ( 'ourts. 
It  is  projiosed  that  the. jurisdiction  should  be  given  that  is  analogous 
as  far  as  may  be  nt-cessary. 

Of  course,  I  do  not  suppose  that  in  the  stri(;t.  technical  language  of 
the  law,  a  vessel  of  this  sort  would  be  regarded  as  i)ri/.e — that  is  quite 
unn(;cessiry  to  discuss.  It  is  taken  uiuler  thes  i>rovisions  of  the 
Treaty;  but,  Sir,  1  do  not  care  to  pursue  this  subject. 

Mr.  Justice  IlAin-AN. —  I'.etor*;  you  leave  that,  I  want  to  ask  Sir 
(Jharles  K'ussell  wlu-ther  he  doubts  tin*  pctwer  of  the  Tiii)unal  to  ]»ut 
into  our  Regulations,  if  we  gel  to  L'egulatiois,  some  such  <'Iause  as  is 
in  t\\c  mntliiH  rirrtuli  oi'  isirj.  |  do  not  iiudeistaud  you,  Sir  Chailes, 
to  dispute  our  power  to  do  that,  but  to  insist  that  that  would  be  inef- 
fective till  supplemented  by  le;iislat ion. 

Sir  CirAKtJ.s  IJusski.Iv. — You  have  unrlcistaicd  oui- submission.  Sir, 
as  exjilained  by  both  myselland  my  learn<'d  iVicud,  Sii-  iticliard  Web- 
ster. Ourjtosition  is  this,  that  when  the  Kegulations  ai(!  laid  down  by 
this  Tribunal  each  Tower  is  bound  to  res]>ect  those  Kegulations  and 
bonnd  to  crivp  effect  to  thevi  by  legislation  of  their  own;  but  that  is 
not  in   the  power  ot  this  Tiibuual,  what   legislation  the  imrticular 
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Power  is  to  carry  out,  or  the  machinery,  in  other  words.  That  is  to  be 
left  to  the  respective  Powers,  and  that  is  what  is  done  under  the  Jan 
Mayen  Convention.  Mr^  Gram  is  conversant  with  that  subject,  and  I 
referred — and  I  think  my  learned  friend  Sir  Richard  Webster  referred 
to  the  Jan  Mayen  Convention  as  affording  the  example  which  we  sug- 
gest can  be  followed  by  this  Tribunal.  That  is  the  view  of  the  Treaty 
which  I  and  my  learned  friends  respectfully  contend  for  and  submit 
for  the  Tribunal's  consideration. 

Mr.  Justice  Harlan. — We  could  not  then,  in  your  view,  provide  that 
the  vessel  seized  should  be  turned  over  to  either  Government. 

Sir  Charles  Eussell. — Our  submission  is  that  that  must  be  left 
to  the  respective  Powers,  to  give  effect  to  it,  as  it  cannot  be  doubted 
each  Power  will. 

The  President. — Whatever  provision  we  make  will  not  have  legis- 
lative force  till  it  is  turned  into  legislation  in  each  country;  but  we 
have  the  right  to  propose  the  substance  of  the  legislation  that  is  to 
intervene. 

Sir  Charles  Russell. — I  have  never  said  anything  with  deference, 
to  admit  the  right  of  this  Tribunal  to  say  that  a  vessel  seized  belong- 
ing to  Great  Britain  should  be  taken  by  the  Americans  into  an  Ameri- 
can port  and  there  adjudged  or  vice  versa.  I  have  never  said  anything 
intentionally  to  that  eiiect,  and  if  I  have  inadvertently  done  so,  I  should 
deeply  regret  it.    I  have  the  passages  before  me  where  we  discussed  it. 

The  President. — Your  opinion  is  that  such  Regulations  ought  not 
to  be  made. 

Sir  Charles  Russell. — And  more  than  that,  that  this  Tribunal 
may  lay  down  Regulations,  but  we  submit  to  the  court  that  the 
enforcement  of  these  Regulations  must  be  left  to  the  different  countries. 

Mr.  Justice  Harlan. — You  deny  that  we  can  make  a  Regulation  to 
the  effect  that  the  ships  of  either  Government  may  seize  a  vessel  of  the 
opposite  Government  offending  and  take  it  even  into  the  Courts  of  the 
country  to  which  the  vessel  belonged? 

Sir  Charles  Russell. — To  put  it  -shortly  we  submit  the  Tribunal 
has  no  power  to  suggest  sanctions.  They  may  make  Regulations  but 
have  no  j)ower  to  suggest  sanctions  for  the  enforcement  of  those  Reg- 
ulations. 

The  President. — The  limit  may  be  difficult  to  draw  between  enforce- 
ment and  Regulations  and  what  is  sanctions  and  what  is  merely 
rules  to  be  followed.  Take  -'warnings,"  will  you  admit  you  have  the 
right  to  say  that  a  ship  of  one  nation  may  warn  a  sealing  ship  of 
another  nation. 

Sir  Charles  Russell. — That  may  be. 

The  President. — That  would  be  sanctions. 

Sir  Charles  Russell. — I  should  think  liardly  so. 

The  President. — The  limit  is  very  difficult  to  conceive.  I  do  not 
understand  how  you  could  preclude  this  Tribunal  from  all  the  rights  of 
making  such  a  compromise  between  the  two  nations  as  they  might 
make  if  left  to  their  own  diplomacy. 

Sir  Charles  Russell. — When  once  this  Tribunal  have  said  what 
they  judge  is  fair  and  equitable,  it  leaves  the  moral  obligation  on  each 
power  adef|uately  by  legislation  to  give  effect  to  the  observance  of 
those  Regulations. 

Senator  Morgan. — And  only  that. 

Sir  Charles  Russell. — I  do  not  know  that  any  difficulty  has 
arisen  up  to  this  time  in  any  of  the  Fishery  Conventions. 
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The  President. — If  we  leave  the  case  in  such  a  situation  that  the 
two  nations  are  left  to  do  things  which  we  know  that  they  will  not  do, 
which  is  opposed  to  their  views,  we  shall  have  done  nothing. 

Sir  Charles  Russell. — We  cannot  realise  that,  Sir,  as  a  result 
at  all. 

The  President. — Suppose  we  make  a  Regulation,  and  do  not  speak 
of  the  manner  in  which  it  is  to  be  enforced. 

Sir  Charles  Russell. — We  have  the  modus  vivendi  as  a  good  illus- 
tration. 

The  President. — The  modus  vivondi  has  a  Regulation. 

Sir  Charles  Russell. — And  it  is  enforced  by  British  Regulations, 
and  I  do  not  doubt  similar  British  Legislation  would  follow  on  your 
Regulations. 

Mr.  Justice  Harlan. — Suppose  that  partsof  the  worfj^s  vivendi  were, 
in  substance,  put  in  the  Regulations,  would  you  doubt  the  validity  of 
that  without  saying  it  would  enforce  itself. 

Sir  Charles  Russell. — I  have  already  said  there  is  grave  doubt 
whether  this  Tribunal  has  power  to  express  sanctions. 

The  President. — Such  as  are  embodied  in  the  modus  vivendi  f 

Sir  Charles  Russell. — Yes. 

Mr,  Gram. — We  have  an  instance  in  the  Congo  Convention.  It  could 
not  be  enforced  without  Legislation  in  each  country. 

Marquis  Yengsta. — There  are  many  Treaties  including  the  mode 
of  proceeding  and  mode  of  enforcing  the  Treaty,  and  there  Legislation 
is  requiied.  There  is  the  Convention  for  the  protection  of  the  subma- 
rine cable.  There  is  a  mode  of  proceeding  for  that;  a  Convention  for 
the  Fisheries  in  the  ISTorth  Sea,  and  there  is  a  mode  of  proceeding  for 
that.  There  are  Articles  in  the  Treaty,  and  those  Treaties,  of  course, 
require  Legislation,  but  the  mode  of  proceeding  for  the  purpose  of 
enfon-ing  tlie  x)rovisions  of  the  Treaty — 

Sir  Charles  Russell. — Was  left  to  Legislation? 

Marquis  Venosta. — Yes,  but  is  established  by  an  Article  of  the 
Treaty. 

Sir  Charles  Russkll. — Yes;  in  that  case.  In  tliis  present  case, 
the  terms  of  Article  Vf,  whicli,  of  course,  would  be  in  the  minds  of  tlie 
Tribunal,  are  that  the  Arbitrators  shall  then  determine  what  concurrent 
Regulations  are  necessary,  nothing  is  said  about  what  the  sanction  for 
those  Articles  ought  to  be.  I  do  not  consider  the  question  of  any  prac- 
tical importance. 

The  PiJKsiDKNT. — The  Tribunal  must  reserve  to  itself  to  examine 
that  question,  and  we  will  see  what  we  think  about  it. 

Mr.  Pinoi-PH. —  Perhaps  it  turns  out  that  1  was  not  so  much  mistaken 
yesterday  with  regard  to  the  jiractical  outcome  of  my  learned  friend's 
proposal  as  h«^  led  me  to  tliink  1  was.  It  de|)ends  on  wiiicli  metliod 
shall  be  resf)rted  to,  not  to  do  the  thing  that  is  expected  to  be  done,  and 
by  what  circuitous  route  you  shouhl  reach  the  result  of  finding  out  how 
not  to  <lo  it.     I  do  not  propose  to  discuss  tliat. 

This  very  discussion,  the  discussion  which  springs  up  the  moment 
you  attemjtt  to  deprive  a  nation  of  a  right,  upon  some  abstract  theory 
that  it  is  not  a  i  ight,  although  it  is  so  necessary  to  be  done  that  you 
will  compel  another  nation  to  help  (hem  to  do  it — the  nu)ment  you  enter 
U|)on  an  in(|uiry  of  that  kind  you  perceive  the  embarrassment.  Then 
why  any  Regulations  at  all  ?  If  we  have  not  the  property  right  here — 
the  right  of  protecting  ourselves  that  we  claim,  why  go  any  further  and 
have  any  Regulations?  what  claim  have  we  upon  Creat  Britain  to  help 
US  carry  on  our  business?  Solely  because  upon  the  very  face  and 
B  s,  pt  XV lil 
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tbresliold  of  this  wliole  matter  the  thing  that  we  chiiiii  is  so  completely 
ours,  and  it  is  so  necessary  to  the  interest  of  the  world  as  well  as  of  our 
own  that  it  should  be  ours,  that  when,  by  some  ingenious  argument 
you  deprive  us  of  the  right,  then  at  once  you  set  about  to  compel  the 
other  nations  to  join  and  enforce  the  very  thing  that  we  have  no  right 
to  do  against  their  will.  If  they  had  tlje  common  interest  which  should 
induce  them  to  come  forward  voluntarily  as  they  did  in  their  original 
agreement  and  say,  we  share  in  this  necessity  and  therefore  are  willing 
to  contribute  to  it,  that  would  be  different.  But  here  they  are  struggling 
to  the  last,  if  this  comes  to  Eeguhitions,  in  every  conceivable  way  to 
make  the  Kegulations  worthless — to  limit  them  in  time,  in  space,  in 
manner  of  enforcement,  in  every  way  in  the  world;  no  ingenuity  can 
propose  a  suggestion  that  would  emasculate  such  Regulations  of  all 
force,  that  you  have  not  been  entertained  with.  Can  anything  more 
clearly  illustrate  the  utterly  preposterous  theory — I  say  it  very  respect- 
fully— preposterous  in  its  result,  on  which  this  whole  debate  ])roceeds? 
Either  the  seals  are  necessary  and  proper  to  be  preserved  on  the  ter- 
ritory under  the  jurisdiction  where  they  belong,  under  the  circum- 
stances where  they  are  found,  for  the  purpose  for  which  you  preserve 
them,  that  is,  to  enable  the  United  States  to  administer  this  industry — 
01-  they  are  not.  It  is  either  so,  or  not  so.  If  so,  the  right  of  the 
United  States  results  inevitably  from  that  state  of  things.  If  not  so, 
upon  what  theory  are  you  going  to  force  another  nation  against  its  will 
to  adopt  regulations  for  our  benefit? 

The  President. — I  am  afraid  you  put  the  case  a  little  far,  because" 
we  cannot  admit  the  English  Government  is  not  wishing  to  preserve 
and  i^rotect  properly  the  fur-seal,  in  or  habitually  resorting  to  Behiing 
Sea,  after  the  British  Government  has  signed  a  Treaty  to  that  effect  in 
virtue  of  which  we  here  sit. 

Mr.  Phelps. — That  depends,  Sir,  with  much  respect,  upon  whether 
you  read  the  Treaty  or  listen  to  my  learned  friends,  I  have  endeav- 
oured to  point  out  the  wide  discrepancy  between  the  profession  and 
tlie  practice;  between  the  promise  and  the  performance.  The  Treaty 
does  go  upon  that  stipulation ;  but  what  is  the  argument  here?  Why, 
my  learned  friend,  Mr.  Robinson,  perhaps  not  noticing  the  force  of  his 
observation,  says.  If  you  do  so  and  so  we  should  be  worse  off  than  if  we 
accorded  the  right  to  you.  We  should  lose  everything,  and  still  be- 
charged  with  helping  to  mcmnt  guard  over  the  interests  we  have  been 
deprived  of.  We  should  be  worse  off  in  the  interests  for  which  we  have 
been  contending,  wliich  he  has  been  frank  enough  to  say  is  the  business 
of  pelagic,  sealing. — If  you  take  the  Treaty,  the  correspondence  and  the 
instructions,  you  tin d  two  nations  met  in  a  common  purpose;  and  no 
man  can  give  a  reason  why  they  require  any  assistance  in  accomplish- 
ing that  common  purpose,  if  they  are  at  one  with  regard  to  it. — But 
when  you  come  to  take  the  proceedings  before  this  Tribunal,  you  find 
nothing  is  more  ingeniously  and  earnestly  opposed,  fi-om  every  possible 
point  of  view,  than  the  adoption  of  any  regulation  that  would  really 
efiect  the  very  ])urpo.^e  for  which  in  theory,  and  under  the  provisions 
of  tills  Treaty,  the  Tribunal  is  assembled. 

The  President. — It  means  they  do  not  agree  as  to  means. 

Mr.  PiiELPS. — It  is  more  than  that.  It  turns  out  from  their  discus- 
sion that  we  are  so  far  disagreed  witli  reference  to  the  means  that  we 
are  disagreed  with  reference  to  the  object.  I  submit  that  to  your  con- 
sideration without  further  observation,  which  would  not  elucidate  it 

I  had  designed  to  mention,  but  at  this  late  hour  I  shall  not  go  back 
to  discuss,  one  topic  that  I  had  omitted  in  its  order,  because  at  its 
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appropriate  time  the  reference  did  not  happen  to  be  in  Court,  and  hiter 
than  that  the  convenient  time  did  not  come.  I  allude  to  it  only  for  a 
single  remark.  It  is  the  subject  of  the  Newfoundland  Fisheries,  as  they 
were  spoken  of  in  the  United  States  Argument,  and  to  which  my  learned 
friends  made  quite  an  elaborate  rei)ly,  citing  from  Lyman's  Diplomatic 
Correspondence,  and  some  debates  in  the  British  Parliament.  I  de- 
signed to  review  that  but  time  does  not  allow.  I  only  wish  it  shall  not 
be  understood  that  we  have  asserted  anything  in  this  argument  that 
"we  find  it  necessary  to  withdraw  from.  The  statement,  which  will  be 
found  supported  by  the  quotations  in  the  Appendix,  is  strictly  accurate 
in  every  res])ect.  The  Fisheries  were  granted  to  the  Americans  in  the 
Treaty  of  1783  after  the  Revolutionary  War,  not  because  they  were  open 
to  the  world,  but  because  they  were  open  to  American  and  British  sub- 
jects; and  it  was  conceded  on  both  sides  in' that  correspondence,  except 
for  a  single  observation  of  Lord  Bathurst  in  passing,  who  had  nothing 
to  do  with  the  negotiations,  which  is  evidently  a  mistake  on  his  part. 
There  is  nothing  to  contradict  that.  It  was  conceded  that  these  Fish- 
eries, far  out  into  the  sea,  at  that  time  belonged  to  Great  Britain,  and 
only  as  British  subjects  could  the  United  iStates  take  part  in  them.  It 
was  held  so  for  a  long  time,  and  I  think  the  rights  of  France  now  are 
under  a  similar  anangement.  Whether  they  have  since  been  thrown 
open  to  the  world,  is  another  question  into  which  I  do  not  care  to  enquire. 
I  only  allude  to  it  for  the  purpose  of  asserting  respectfully  the  strict 
accuracy  of  the  position  taken  on  that  subject  in  the  United  States 
Argument,  whether  it  has  much  or  little  to  do  with  the  questions  we 
Lave  discussed. 

This,  Sir,  is  the  case  of  the  United  States  Government;  how  imper- 
fectly present*  d,  as  far  as  I  am  concerned,  no  one  here  knows  as  well 
or  feels  as  sensibly  as  I  do.  It  ib  a  case.  Sir,  that  no  American  need 
blush  for.  Its  broad  ])ropositions  of  law,  its  absolute  truthfulness  of 
fact,  it*  honest  and  straightforward  i)r()ccdure,  seeking  no  advantage 
and  taking  none,  are  all  before  the  Tribunal  and  before  the  world.  We 
stand  upon  the  justice  of  this  case.  We  have  not  found  it  necessary 
to  admonish  you  to  beware  of  justice,  of  morality,  of  right,  or  to  refrain 
from  doing  the  ])lain  thing  that  on  the  face  of  this  whole  l)usiness  ought 
to  be  done,  lest  some  far-sought  and  imaginary  abstraction  of  theoretical 
law  might  possibly  be  violated.  That  is  not  our  position.  We  have 
invoked  justice.  We  have  asserted  that  it  is  the  oidy  i)rinciple  on 
which  international  adairs  can  proceed  or  ought  to  proceed;  and  it 
will  be  a  sa<l  day  for  the  world  if  it  over  reaches  a  contraiy  conclusion. 

The  controversy  that  is  involved  here,  like  all  human  «'ontroversies, 
is  transitory.  It  will  soon  |);iss  away.  II'  this  herd  of  animals  is  to  be 
exterminated,  the  world  will  learn  to  do  without  it,  as  it  has  learned  to 
do  without  many  things  that  are  gone;  but  tlu^  questions,  the  real 
questions,  to  which  the  atl<'ntion  of  the  world  will  be  dire<'ted, — what  is 
the  rule  of  conduct  that,  inlernational  law  jjiescribes  in  cases  of  new 
imi)roKsion  between  nations;  what  is  the  I'reedoni  ol  the  sea;  what  are 
its  limits;  what  does  it  justify;  what  does  it  excuse, — those  are  (pies- 
tions  that  will  remain.  On  the  iuimedinte  issue  of  this  controversy, 
the  decision  of  the  Tribunal  will  be  linal.  These  great  mitions  have 
agreed  to  make  it  so;  and  what  they  have  ngreed  to  do,  tlM\v  will  do. 
On  the  larger  question  I  have  referred  to,  the  decision  of  this  Tribunal 
is  not  final.  From  that  there  is  an  inevilable  ajqx'al  to  the  geneial 
sense  of  mankind.  None  will  be  more  giatilied,  i  am  suic,  than  the 
members  of  this  Court,  that  it  is  so;  that  the  opinion  of  jurists,  of 
lawyers,  of  publicists  will  follow  with  interest,  and  ai>prove  o    disai) 
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pr()\'e,  and  I  cannot  doubt  approve,  the  conclusions  you  arrive  at.  It 
will  be  a  source  of  satisfaction  to  you  that  the  still  better  appeal  to  the 
ultimate  judgmeut  of  civilised  men  will  also  follow  and  pass  upon  the 
judgment  of  this  Court.  It  is,  Sir,  with  a  confidence  predicated  upon 
the  justice  of  the  American  case,  inspired  by  the  high  character  of  the 
Tribunal  these  nations  have  been  fortunate  enough  to  bring  together, 
and  strengthened  by  the  anxious  solicitude  every  member  of  it  has 
shown  through  this  long  and  wearisome  discussion  to  reach  a  right  con- 
clusion,— that  the  United  States  Government  submits  this  case  to  your 
consideration. 

The  President. — Mr.  Phelps,  the  diflScult  part  has  been  thrown  upon 
yon  to  speak  the  concluding  words  in  this  very  eloquent  debate  atter 
your  friends  on  either  side  had  striven  to  make  the  task  more  arduous 
for  you.  It  has  been  discharged  in  such  a  manner  as  fully  to  deserve 
our  admiration,  blending  the  deep  science  of  the  lawyer  with  literary 
refinement  and  diplomatic  dignity.  We  appreciated  the  delicate,  even 
when  pressing  touch  with  which  you  have  gone  over  matters  put  before 
us  in  manifold  form.  I  beg  I  may  be  allowed  to  consider  the  laurel  you 
have  won  at  this  cosmopolitan  bar  as  a  fair  addition  to  the  wreath  of 
honors  which  you  conquered  on  different  fields  both  in  the  New  and  in 
the  Ancient  World. 

Sir  Charles  Russell. — Mr.  President,  we  have  now  so  far  as  dis- 
cussion is  concerned  arrived  at  an  end  of  this  anxious  and  protracted 
proceeding.  There  is  one  word  that  I  should  like  to  be  permitted  to 
say,  a  word  that  I  am  quite  certain  will  receive  full  endorsement  from 
my  learned  friends.  The  word  that  I  desire  to  say,  Mr.  President,  is 
for  my  colleagues  and  myself  to  express  our  deep  gratitude  for  the 
unvarying  patience  and  courtesy  with  which  we  have  been  treated  by 
every  Member  of  this  Tribunal.  I  should  like  to  be  allowed  to  add 
also  how  fully  we  recognize  the  manner  in  which  your  proceedings  and 
our  labours  have  been  assisted  and  rendered  easy  by  the  cooperation, 
active  and  courteous,  of  the  Secretaries  and  Assistant  Secretaries  of  the 
Commission  itself  We  ought  also  to  recognise  the  courtesy  which  we 
have  received  from  the  Secretaries  of  the  individual  members  of  the 
Tribunal  with  whom  we  have  necessarily  been  brought  more  or  less  in 
contact. 

Mr.  President,  we  shall  all  of  us  have  for  many  years  to  come  a  most 
grateful  recollection  of  the  courtesy  and  kindness  we  have  received. 

The  President. — I  thank  you,  Sir  Charles,  in  our  names  for  all  of 
us,  and  the  other  gentlemen,  for  j'our  courteous  words;  and  certainly, 
as  you  say,  the  remembrance  you  will  keep  will  be  in  the  memories  of 
all  of  us  as  long  as  we  are  alive. 

Mr,  Phelp.s. — I  may  be  allowed  I  hope,  Sir,  for  my  associates  and 
myself,  as  well  as  for  my  Government,  to  express  my  cordial  concur- 
rence in  what  has  been  so  well  said  by  my  learned  friend,  the  A.ttorney 
General  of  England,  every  word  of  it. 

I  think  the  members  of  the  Tribunal,  other  than  yourself.  Sir,  may 
be  gratified  if  I  venture  to  add  one  further  word  to  what  my  learned 
friend  has  said,  and  to  express  the  sense  that  we  all  entertain,  I  am 
sure,  on  their  side  of  the  table  as  well  as  ours,  of  the  great  ability,  the 
faultless  courtesy,  and  the  acute  perception  that  has  kept  this  discus- 
sion within  its  proper  boundaries,  which  has  characterized  your  adminis- 
tration. Sir,  of  the  difficult  office  of  President  of  this  Tribunal.  Tliat 
position  was  accorded  to  you,  Sir,  by  your  distinguished  colleagues, 
not  merely  on  account  of  your  personal  fitness,  a  fitness  which  they 
equally  shared,  but  to  a  certain  extent,  undoubtedly,  in  acknowledg- 
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ment  of  the  more  tliau  generous  hospitality  we  liave  had  from  your 
Country. 

Aiid  if  I  may  intrude  far  enough  to  add  a  word  for  myself  person- 
ally, I  feel  that,  perhaps  more  than  any  other  of  the  counsel  who  have 
been  charged  with  the  conduct  of  this  case  on  either  side,  I  have  been 
indebted  to  your  own  courtesy,  and  that  of  all  the  members  of  the 
Tribunal,  for  your  great  consideration  and  kindness.  I  have  no  lan- 
guage to  express  my  appreciation  of  it. 

The  President. — We  thank  you  again,  Mr.  Phelps,  and  for  myself 
I  have  tried  my  best  to  be  impartial.     That  is  the  only  thing. 

As  for  my  Country,  France  has  been  honoured  by  the  choice  of  your 
two  Governments  in  regard  to  Paris,  her  chief  town,  as  the  place  where 
this  Tribunal  was  to  meet,  and  wliat  you  are  pleased  to  say  of  the 
French  hospitality  is  what  we  consider  has  been  but  your  due. 

Sir  Charles  Russell. — I  have  mentioned  this  matter  to  my  friend, 
Sir,  and  if  that  meets  with  the  approval  of  the  Tribunal,  1  would  sug- 
gest, if  any  requisition  should  be  found  necessary  for  the  Tribunal  for 
further  elucidation  on  any  point,  we  might  agree  that  the  requisition 
should  be  in  writing,  and  that  the  answer  to  it  on  each  side  should  also 
be  in  writing.  I  do  not  know  that  we  need  suppose  the  possibility  or 
probability  of  such  a  question.  If  the  question  should  arise,  we  should 
suggest  that  such  course  should  be  taken. 

The  President. — The  Tribunal  will  take  heed  of  what  you  mention. 
We  cannot  bind  ourselves  or  preclude  from  ourselves  the  right  and 
proper  duty  conferred  upon  us  by  the  Treaty  to  remain  at  liberty  to  ask 
for  any  supplementary,  either  oral  or  written  or  printed,  statement. 
In  case  we  do  we  will  give  notice,  and  at  any  rate,  as  much  as  possible, 
we  will  abide  by  the  requisition  you  have  put  upon  us. 

Mr.  PuKLi'S. — We  quite  concur  on  our  side  in  the  suggestion  of  my 
learned  friend,  subject  always  to  the  a])proval  of  the  Tribunal. 

The  I'EESiDEN'i. — The  Tribunal  will  now  take  the  case  into  its 
deliberation;  and  in  case  any  new  meeting  is  necessary,  which  we  do 
not  anticipate  as  yet,  we  will  give  notice  to  the  Agents  of  both  Gov- 
ernments, who  will  instruct  Counsel  in  conseciuence. 

Mr.  Tupper. — I  may  say,  Mr.  President,  and  I  think  I  can  say  it  for 
(ieneral  Foster,  if  he  will  allow  me,  both  he  and  I  will  be  in  attendance 
upon  the  Arbitrati(jn,  at  all  times  ready  to  meet  any  calls  that  may  be 
made  ui)on  us. 

The  I'RESiDENT. — We  thank  you,  and  are  hai)i)y  to  know  that  we  can 
rely  upon  it. 


APPENDIX. 


COITION  IN  THE  WATER. 

Aqnntic  coition  is  suggested  by  the  British  Commissioners. 
See  Sees.  24(3,  295-297  of  their  report. 
Btit  then  f^o  not  claim  ever  to  have  seen  it. 
They  refer: 

(a)  To  '-four  or  five  gentlemen". 

Who  and  where  are  they?  What  have  they  said?  What  do  tliey 
know  1  They  do  not  apijear  in  the  evidence  taken  in  the  British  Counter 
Case.     What  has  become  of  them? 

(b)  To  "several  intelligent  and  observant  hunters". 

Who  are  they?  Where  are  they?  What  have  they  said?  Such 
matter  is  not  evidence:  it  is  not  even  hearsay. 

(c)  To  Cnjjtain  Bryant. 

kead  what  he  says  in  "Monograph  of  North  American  Pinnipeds", 
pp.  .j.So  and  405. 

In  his  deposition  (U.  S.  Case,  App.,  Vol.  II,  p.  0)  he  says: 

lu  watching  the  seals  while  swiinniing  about  the  islands,  I  have  seen  cases  where 
they  appearerl  to  be  <  oi)iiIatiiig  in  the  water,  but  I  am  certain,  even  if  this  was  the 
case,  that  Hio  pr<)])aj^ation  of  the  species  is  not  as  a  rule  etfecterl  in  this  way,  the 
natural  and  usual  manner  of  coition  being  upon  land. 

If  ('a[)tain  Bryant's  statement  in  the  Monograph  be  correct,  most 
amjtle  proof  of  it  should  be  forthcoming.  But  the  evidence  <if  those 
most  able  to  observe  is  directly  to  the  contrary  (see  infra). 

((I)  Professor  Dall. 

The  following  evidence  of  this  gentleman,  published  at  page  359  of 
the  United  States  Counter  Case,  lully  explains  his  former  statement; 

I  learn  that  1  have  been  (pioted  in  the  report  of  the  Uritish  Hihring  Sea  Commis- 
Biom-rs  for  tin;  iiurpdHi-  of  proving  that  coition  at  sea  is  |irac(i(UMl  by  the  seals.  lu 
coniicclioii  tli<r«'\villi  1  liavi-  to  say  fliat  my  st.ifi'inents  as  to  eopiilatioii  in  the  water 
rest  largfly  upon  iisHiimption.  Yoniit;  bacliclor  scaJH  are  set'ii  to  •■liaMc.  (omalcn  leav- 
ing the  rookerifs  rmd  to  play  with  tin  ni  in  tlu;  water;  pairs  rjf  seals  are  seen  engaged 
in  a  sort  of  st  rng;;le  together  .ind  to  remain  caress iug  each  other  or  ap|>arentlv  (pii- 
escent,  Homelimes  lor  as  mneh  aa  an  hour.  I'rom  such  facts,  which  I  mysolt  with 
others  oViserved  and  rejiorted,  it  was  couHidered  not  unlikely  that  these  seals  wore  of 
oy>poHite  sexes,  and  that  they  were  enganeil  in  cojiulation,  iind,  in  the  ribsence  of 
delinite  information  to  the  contrary  at  that  time,  I  so  stated.  .  .  IJut  it  would  bo 
dauLcroun  to  rely  njion  these  observations  thus  e.isually  made,  at  a  time  when  se.il 
life  w!ui  not  so  well  understood  as  now,  to  prove  that  coition  in  the  water  is  jiraf,- 
ticed.  I  never  had  an  opportunity  to  assure  myHcif  th.it  the  pairs  of  seals  seen  pl.iy- 
ing  were  of  «»[)posite  sexes,  or,  if  they  were,  that  their  l>lay  was  of  ;i  sexual  nature, 
or  if  it  was,  that  the  act  was  complete  ami  ell'ective.  There  <loesiii  Mem  to  be  any 
way  in  which  any  one  of  these  uiattfTs  ean  bo  deCyiitely  proved.  l-\en  if  they  were 
shown  to  b'-  jiossible  nnd  to  occur  at  times,  the  geiuMal  belief  in  it  by  casual  observ- 
ers at  one  time,  myself  among  the  number,  was  always,  as  far  as  I  know,  coupled 
with  the  opinion  that  it  was  an  execjitional  nnd  .ibnormal  occurrence. 
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Bryant  tlierefoie,  remains,  the  only  witness  cited  by  the  British  Com- 
missioners in  support  of  aquatic  coition. 

On  the  other  hand  two  great  facts  disprove  the  possibility  of  coition 
in  the  water. 

a)  The  harem  system,  which  dominates  the  whole  life  and  economy  of 
the  animal. 

b)  The  time  of  birth  of  the  young. 

Cows  give  birth  on  arrival  (lleport  British  Commrs.,  Sec.  30 j  Report 
American  Commrs.,  U.  S.  Case,  p.  326). 

The  period  of  gestation  is  about  twelve  months  (British  Commrs., 
Sec.  434;  American  Commrs.,  U.  S.  Case,  p.  326). 

Cows  cannot  be  impregnated  until  after  delivery. 

Arrivals  and  delivery  occur  late  in  June  and  early  in  July  with  great 
regularity.  Impregnation  must,  therefore,  take  place  within  a  week  or 
two  after  delivery  of  the  pup,  when  the  cows  are  on  shore  and  guarded 
in  the  harems  (U.  S.  Counter  Case,  pp.  63-64),  and  especially  so  if  the 
British  Commissioners  are  right  in  saying  that  the  females  do  not  leave 
the  rookeries  for  several  weeks  after  the  birth  of  their  young  (Sec.  30). 

That  arrivals  are  not  later  now  than  formerly,  see  tl.  S.  Case,  p.  386, 
table;  U.  S.  Counter  Case,  p.  397,  evidence  of  W.  H.  Williams;  U.  S. 
Case,  A])ip.  Vol.  II,  p.  13,  evidence  of  J.  Stanley-Brown. 

It  females  not  pregnant  were  impregnated  before  arrival,  births  would 
be  earlier,  which  is  not  pretended  to  be  the  case. 

The  following  evidence  shows  that  aquatic  coition  is  impossible: 

J.  Stanley-Brown  (U.  S.  Case,  App.,  Vol.  II,  p.  14)  says: 

Pelagic  coition  I  believe  to  be  impossible.  Tlie  process  upon  land  by  reason  of  the 
formation  of  the  genital  organs  is  that  of  a  mammal,  is  violent  in  character,  and 
consumes  from  five  to  eight  minutes.  The  relative  sizes  of  the  male  and  female  are 
80  disj>roportionate  that  coition  in  the  water  would  inevitably  submerge  the  female 
^  and  require  that  she  should  remain  under  the  water  longer  than  would  be  possible 
to  such  an  amphibian. 

Samuel  Falkeuer  {ibid.,  165)  says : 

I  am  positive  from  my  observation  that  copulation  in  the  water  cannot  be  effectual, 
and  would  be  a  most  unnatural  occurrence. 

H.  H.  Mclntyre  {ibid.,  p.  42),  after  seventeen  years  on  the  islands, 
says : 

It  has  been  said  that  copulation  also  takes  place  in  the  water  between  these  young 
females  and  the  so  called  breeding  males,  but  with  the  closest  scrutiny  of  the  ani- 
mals when  both  sexes  were  swimming  and  playing  together  under  conditions  the 
most  favorable  in  which  they  are  ever  found  for  observation,  I  have  been  unable  to 
verify  the  truth  of  this  assertion. 

J.  H.  Morton  {ibid.,  p.  67),  says: 

A  firm  foundation,  for  the  support  of  the  animals,  which  the  ground  supplies,  and 
the  water  does  not,  is  indispensable; to  op[>ose  the  pushing  motion  and  forceful 
action  of  the-iiostcrior  parte  of  the  male  which  he  exerts  during  coition. 

S.  R.  Nettleton  {ibid.,  p.  75),  says: 

Referring  to  the  question  as  to  whether  pelagic  coition  is  possible,  I  have  to  say 
that  I  have  never  seen  it  attempted,  but  from  my  observations  I  have  come  to  the 
conclusion  that  pelagic  coition  is  an  impossibility. 

See  also  articles  by  Dr.  Allen,  U.  S.  Case,  App.,  Vol.  1,  p.  407  and 
deposition  of  N.  A.  Grebnitzki,  TJ.  S.  Counter  Case,  p.  362. 
The  appearance  of  the  act,  not  the  reality,  may  perhaps  have  been  seen : 
J.  Armstong  (U.  S.  Case,  App.,  Vol.  II,  p.  2),  says: 

I  have  seen  seals  in  a  position  when  it  seemed  to  be  attempted,  but  doubt  whether 
It  is  effectually  accomplished.  If  it  were,  I  think  we  should  see  pups  born  late  and 
out  of  season,  but  such  is  not  the  ease. 
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J.  Stauley-Browii  {ibid.,  p.  14),  says: 

I  have  sat  upon  the  clift's  for  hours  and  watched  seals  beneath  lue  at  play  in  the 
clear  water.  It  is  true  that  many  of  their  antics  mii;ht  be  mistaken  for  copulation 
by  a  careless  obsers'er,  and  this  may  have  given  rise  ito  the  theory  of  pelagic  coitiou. 
I  Lave  never  seen  a  case  of  the  many  observed  upon  which  the  facts  could  be  so 
properly  coustrued. 

Captain  Bryant's  views  upon  tliis  matter  have  already  been  cited. 

Such  sport  is  very  natural,  and  is  to  be  seen  among"  many  animals. 

Mr.  Macoun  in  his  report  (British  Counter  Case,  App.,  Vol.  I,  page 
130)  cites  the  same  authorities  given  by  the  British  Commissioners. 
Mr.  Macoun's  views  are  mere  inference  and  hearsay,  and  he  was,  equally 
with  the  British  Commissioners,  iinable  to  witness  a  single  instance  of 
pelagic  coition  either  in  1891  or  18D2. 

The  evidence  submitted  by  the  British  Government  (Brit.  Counter 
Case,  App.,  Vol.  II,  pp.  43-121)  consists  of  the  affidavits  of  forty-six 
sealers.  These  affidavits  appeared  for  the  first  time  in  the  British 
Counter  Case,  so  that  the  United  States  have  had  no  opportunity  to 
rei.ly. 

The  following  seventeen  of  these  sealers  swear  that  they  have  never 
seen  the  act  throughout  from  two  to  nineteen  years  of  experience: 
McGrath,  two  years  experience;  Eyan,  ten  years;  Fanning,  four  years; 
McKean,  seven  years;  Shields,  seven  years;  Lorenz,  three  years;  Baker, 
five  years;  Christian,  two  years;  A.  C.  Folger,  nineteen  years;  C. 
Peters,  five  years;  A.  J.  Bertram,  six  years;  A.  McGarva,  five  years; 
G.  E.  Miner,  six  years;  H.  J.  Lund,  two  years;  P.  Carlson,  four  years; 

E,  A.  Lewis,  three  years. 

Heventy-five  practical  white  hunters  and  sealers  examined  by  the 
British  Government  on  other  points  are  not  asked  to  give  their  views 
as  to  pelagic  coition.  The  same  is  true  as  to  thirty-one  Indian  hunters 
in  Behring  Sea. 

Of  those  who  swear  that  they  have  seen  the  act  performed  in  the 
w;iter,  the  following  speak  of  having  only  seen  it  once:  A.  S.  Campbell, 
three  years  exiterience;  F.  Campbell,  five  years;  G.  Rob«-rts,  four  years; 
W.  O'Leary,  six  years;  W.  De  Witt,  four  years;  F.  W.  Strong,  four 
yours;  G.  McDonald,  six  years;  B.  Cantillion,  four  years. 

Three  of  the  afore  mentioned  witnesses  have  seen  it  tivice:  T.  Garner, 
tlnee  years  expeiience;  \V.  G.  (iondic',  five  years;  A.  Billard,  two  years. 

The  following  swear  tlwv  have  seen  it,  without  saying  how  often :  W. 
Pctitt;  G.  F.  French;  C.  F.  Dillon;  C.  J.  llairis;  K.  S.  Findlcy;  II.  B. 
Jr. lies;  W.  Ileay;  F.  K.  Warrington;  T.  Magneson;  A.  Keppeu;  T.  H. 
Ill- .wn;  G.  vScott;  G.  Wester. 

Two  of  these  witncHscs,  however,  swear  to  a  manner  of  coition  which 
is  on  its  face  impossible  to  tlie  animal:  A.  S.  Camjjbell  (Br.  Counter 
Case,  Vol.  II,  p.4S)  and  VV.  Petit  {ihid.,  \).  4:J). 

Two  others  swear  that  tliis  occurred  in  May,  which  is  impossible:  G. 

F.  I"' pencil  (ihid.,  ]).  45)  ami  !>.  McGrath  {ihid.,  j).  10). 

The  true  explanation  of  what  the  above  named  witnesses  saw  is  given 
by  those  witnesses  who  state  that  they  have  seen  iMovetnent«  of  the 
ciiaracter  liere  in  (|uestion  in  the  water,  but  could  not  tell  and  would 
nut  swear  that  thev  amonnled  t<t  <'()ition.  See  II.  K.  Folger  (Br. 
Cnimter  Case,  Vol.  11,  |>.  tU);  G.  E.  Miner  (p.  07);  E.  Pamlose  (p.  72): 
W.  Shields  (p.  70;;  J.  S.  Fanning  (p.  05).  See  also  Dr.  Dall,  whose 
.statement  is  quoted  nupra. 

Only  three  witnesses  swear  to  having  seen  the  act  performed  often 
or  more  than  twice:  A.  Donglass  (Brit.  Counter  Case,  Vol.  II,  p.  52); 
O,  Scarf  (p.  67);  C.  Le  Blanc  (p.  51). 
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Wlien  conld  these  men  have  seen  the  act?  jSTot  wheu  Bryant  saw  it, 
for  they  were  not  there.  iJ^Tot  before  arrival  of  the  cows,  or  the  birth 
woukl  be  early.    Not  after,  or  the  birth  would  be  late. 

The  snggestion  of  pelagic  coition  is  completely  opposed  to  all  tlie 
dominating  and  well  understood  habits  of  the  animal,  and  seems  to 
have  been  virtually  abandoned  by  the  couuvsel  for  Great  Britain.  Very 
wisely.  Why  was  it  ever  brought  forward?  Only  in  the  vain  hoi)e  of 
impinging  in  some  small  degree  upon  the  powerful  argument  drawn 
from  the  attachment  of  the  seals  to  the  American  territory,  by  suggest- 
ing that  in  some  casual  instances  seals  may  have  been  at  least  begotten 
outside  of  that  territory. 

Even  if  true,  it  would  not  affect  the  question  in  the  smallest  degree. 


II. 


TABLE  SHOWING  THE  EFFECT  OF  THE  KILLING  OF 
BREEDING  FEMALE  SEALS  IN  DIMINISHING  THE 
NUMBER  OF  THE  BREEDING  FEMALES  IN  THE 
HERD.  HANDED  IN  BY  MR.  PHELPS  ON  THE  6tH 
JULY,   1893. 

These  tables  are  made  upon  the  following  assumptions: 

1.  That  the  seals  born  in  any  year  decrease  annually  at  the  several 
rates  indicated  in  the  diagTams  of  the  U.  S.  Commissioners  (U.  S.  Case, 
p.  353). 

2.  That  each  breeding  female  has  a  breeding  life  of  eighteen  years. 

3.  That  each  breeding  female  gives  birth  annually  from  and  exclud- 
ing her  third  year  to  one  pup  and  that  half  of  the  pups  are  females. 

4.  For  a  basis  upon  which  the  eftect  of  all  the  pelagic  sealing  from 
1872  to  1889,  inclusive,  may  be  determined,  a  calculation  is  made  in 
Table  "A"  of  the  number  of  female  seals  which  1000  female  seals, 
divided  into  250  three  years  old,  250  four  years  old,  250  five  years  old 
and  250  six  years  old,  would  produce  and  which  would  remain  in 
the  herd  at  the  end  of  each  year  for  the  period  of  eighteen  years,  after 
allowing  for  all  destruction  proceeding  from  causes  other  than  pelagic 

TABLE   ««A". 


!•« 

2d 

3* 

4tb 

5th 

6"" 

71k 

8'" 

9th 

ICI 

nth 

12"> 

13" 

598 
301 
198 
139 
111 
95 
86 
72 
64 
59 
53 
66 
61 

14ih 

566 
299 
201 
142 
116 
100 
90 
76 
67 
02 
57 
61 
54 
00 

IS'" 

546 
283 
199 
144 
118 
104 
94 
79 
71 
66 
60 
54 
49 
53 
58 

16<'' 

537 
273 
189 
144 
120 
107 
08 

"74 

68 
62 
57 
53 
47 
51 
53 

17* 

535 
269 
182 
136 
119 
108 
101 
87 
78 
71 
66 
60 
56 
53 
45 
46 
45 

18* 

500 

4»4 

250 

407 
222 
107 

439 
204 
148 
120 

458 
220 
130 
107 
100 

478 
221) 
146 
07 
89 
90 

504 
239 
153 
)05 
81 
80 
85 

529 

252 
100 
11(1 
88 
73 
75 
75 
.... 

555 
2I1-) 
16H 
115 
92 
79 
69 
67 
70 

578 
278 
176 
121 
96 
82 
75 
61 
62 
68 

594 
289 
1S5 
127 
101 
80 
78 
65 
57 
60 
65 

602 
297 
19:; 
133 
106 
91 
81 
69 
01 

68 
63 

557 
208 
179 
131 
113 
107 
102 
S9 
81 
74 
09 
63 
58 
55 
50 
43 
40 
38 

3   "   

250 
250 
220 
250 

4   '•   

208 
225 
236 
220 

6   "  

188 
213 
208 
205 

6   "   

177 
188 
194 
198 

7   "   

156 
175 
187 
101 

8   "  

146 
169 
181 
184 

0   ••  

141 
163 
174 
180 

10   •*   

135 
156 
170 
176 

11   ••   

130 
153 
107 
169 

12   "   

128 
160 
100 
154 

13   "   

125 

14   »   

144:  120 
140  131 

15   ••  

110 
112 
104 
174 

2293 

18   •'      

132 

125 
110 

04 
04 
00 

2298 

17   ••   

78 
63 

2119 

18   •'   

1 

::::;.:: 

67 
2078 

1500 

158,'! 

1610 

1068 

1730 

1800 

1005 

1099 

2090 

2180 

2254 

2205 

2006 

2117 

sealing.  ThiHconii)nt;ition  for  1000  iRai)iili('d  in  Table  "B"  to  the  total 
pelagic  catch  at  the  end  of  IHSL',  and  in  Talde  "C"  to  the  whole  jiclagic 
catch  at  the  end  of  I8S0. 

The  percentage  of  brooding  female  seals  remaining  in  each  year  after 
suffering  all  losses  from  nafnral  ciiuses,  as  tak«'ii  from  the  riiiled  States 
Commissioners  tables,  is  as  follows,  beginning  with  100  seals: — 

Ist  year,  100;  2nd  year,  50;  3rd  year,  33^;  Ith  year,  24;  5th  year, 
20;  6th  year,  18;  7th  year,  17;  8th  year,  15;  9th  year,  14:  10th  year, 
13i;  nth  year,  13;  12tii  year,  12^;  1.3th  year,  12^;  15th  year,  1  U;  lOth 
year,  10^;  17th  year,  9;  18th  year,  7^;  lOtli  year,  5;  and  20th  year,  0. 
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Note.  The  diagrams  of  the  Uuited  States  Commissiouers  are  neces- 
sarily framed  upon  conjectural  assumptions,  which  it  is  impossible  to 
veril:^'.  It  is  believed,  however,  that  no  change  in  these  assumptions, 
Avhich  the  truth  in  respect  to  the  loss  of  seals  by  their  natural  enemies 
other  than  pelagic  sealers,  were  it  known,  would  require,  would  call 
for  any  material  modification  of  the  conclusions  to  which  these  tables 
lead. 

TABLE "B" 

Showhig  the  number  of  females,  which  would  have  been  alive  in  1882  except  for  pelagic 
sealinq,  and  which  would  have  appeared  on  the  breeding  grounds  in  1884  {calculating 
from  Table  A). 


Tears. 

Number  of 
vears  to 

'    1882. 

Catch.' 

Loss  of 
females. 

1872 

1873 

11 
10 
9 
8 
7 
6 
5 
4 
3 
2 
1 

1,029 

2,319 

1874 

4,949 
1,646 
2,042 

5,700 
9,593 
12, 500 
13,  600 
13,  541 
17,  700 

10,  388 
3,289 
3,890 
10,  311 
16,  596 

20,  850 

21,  896 
21,535 
26,  550 

1875 

1876 

1877 

1878 

1879 

1880 

1881 

1882 

137,  624 

'  Catcli  taken  from  American  Commissioners'  Report  (TJ.  S.  Case,  p.  366). 

The  American  Commissioners  give  a  hypothetical  herd  in  which  there 
are  supposed  to  be  1,500,000  females,  of  which  800,000  are  capable  of 
breeding.  It  is  seen,  therefore,  assuming  the  Pribilof  herd  to  corre- 
spond in  numbers  to  the  Commissioners'  hypothesis,  that  in  ten  years, 
of  pelagic  sealing,  which  destroyed  20,000  breeding  females  a  year,  the 
number  of  females  in  the  herd  would  be  reduced  by  361,840,  or  over  24 
per  cent  of  the  whole  number  of  females,  while  the  breeding  females 
would  be  reduced,  by  220,820,  or  27|  per  cent  of  the  800,000  breeding 
cows  assumed  by  the  Commissioners. 

TABLE  "C" 

Showing  the  number  of  females,  tvhich  w7>uld  have  been  alive  in  1889  except  for  pelagic 
sealing,  and  which  iconld  have  appeared  on  the  breeding  grounds  in  1891  {calculated 
from  Table  J). 


Years. 

Number  of 

years  to 

1889. 

Catch.i 

Loss  of 
females. 

1872 

1873 

18 
17 
16 
15 
14 
13 
12 
11 
10 
9 
8 
7 
6 
5 
4 
3 
2 
1 

1,029 

2,178 

1874 

4,949 
1,646 
2, 042 
5,700 
9.593 
12,500 
13, 600 

13,  541 
17, 700 

9, 195 

14,  000 
13,  000 
38. 907 
33, 8u0 
37,  789 
40, 998 

10,  259 
3,488 
4,  693 
13,  070 
22,  018 
28. 175 
29,  770 
28, 423 
35.  382 
17,516 
2r.,  326 
22,  490 
64,  897 
54,418 
59,  820 
01, 497 

1875 

1876 

1 877 

1878 

1879 

1880 

1881 

1882 

1883 

1884 

1885 

1886 

1887 

1888 

1889 

483,  420 

Catch  taken  from  American  Commissioners'  Report  (IT.  S.  Case,  p.  366). 
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The  normal  immbers  assumed  by  the  United  States  Commissioners 
are,  of  course,  hypothetical ;  but  the  hypothesis  is  consistent  with  the 
evidence.  Any  change  in  the  hypothesis  which  the  evidence  may  be 
supposed  to  admit  of  would  not  materially  change  the  result. 

TABLE  "D" 


Showing  loss  in  the  mimber  of  female  seals,  ivhich  icoiild  he  effected  by  ten  i/ears  of  pelagic 
sealing,  based  on  the  supposition  that  20,000  breeding  females  were  killed  annually  dur- 
ing that  period;  allowance  from  nattiral  causes  being  made  on  the  basis  of  Table  A. 


1st  year. 
2d 
3d 
4th 
5th 
6th 
7th 
8th 
9th 
10th 


Total  loss  of  females 


-M-.™,K=«  «f  Lossof  breed- 
Kuniber  of     .       ^       , 

females     !  „t  tlie  end  of 

the  period. 


killed. 


20, 000 
20,  000 

20,  OdO 
20,  000 
20.  000 
20,  000 
20,  000 
20,  000 
20,  000 
20,  000 


Loss  of 
youiis  fe- 
males (under 
2  years)  at 
tiie  end  of 
the  period. 


200. 000 


26, 660 

25,  580 
24,  360 
23,  240 
22,  040 
21,  040 
20,  5U0 

19.  620 
17,  780 

20,  000 


17, 120 
16,  400 
15,  020 
14.  860 
14,  110 
13,  560 
12,  860 

12,  580 

13,  880 
10, 000 


Total  loss  of 
females  at 
the  end  of 
the  period. 


43,  780 
41, 980 
39,  980 
38,100 
36,  180 
34,  600 
33,  360 
32,  200 
31,  060 
30,  000 


220, 820 


141, 020 


61,  840 


III. 

OBSERVATIONS  OF  THE  BRITISH  COUNSEL 
UPON  THE  TABLES  HANDED  IN  BY  MR. 
PHELPS  ON  JULY  6^",  1893. 

[Note.— In  the  following  observations  only  those  facts  or  flgnres  asserted  or  giren 
by  the  United  States  have  been  dealt  with.  No  new  controversial  matter  has  been 
introduced.  The  British  government  does  not  of  course  admit  the  truth  of  these 
figures  or  assumptions,  but  seeks  only  to  she-w^  that  if  they  are  admitted  and  granted, 
they  establish  oonclusion*  the  very  opposite  of  those  sought  to  be  deduced  from 
them  by  the  United  States.] 

I.  The  object  with  which  Mr.  Phelps'  Tables  are  put  for- 
ward is  to  shew  that  the  annual  killing  of  a  number  of 
female  breeding  seals  will  have  a  large  effect  in  perma- 
nently reducing  the  "herd." 

It  is  not  of  course  denied  that  the  killing  of  breeding 
females  or  males  to  a  very  large  extent  might  in  time  pro- 
duce a  diminution  in  the  ''  herds",  but  it  is  contended  that 
the  effects  sought  to  be  established  by  Mr.  Phelps'  Tables 
are  incorrect  and  exaggerated. 

The  estimate  arrived  at  on  page  5  of  Mr.  Phelps'  Tables, 
is  that  the  annual  killing  by  man  of  20,000  breeding  females 
for  10  years,  would  reduce  a  "  herd "  of  1,500,000  female 
seals  (of  which  800,000  are  breeding  females)  by  361,840  or 
24  per  cent  (see  Table  "  D  "). 

I3ut  those  who  prepared  this  estimate,  while  they  have 
taken  into  account  the  loss  due  to  killing  by  man,  have 
failed  to  give  credit  for  the  natural  increase,  which  accord- 
ing to  table  "A"  would  be  going  on  during  the  same  period 
among  those  breeding  females  not  so  destroyed. 

It  would  involve  a  tedious  calculation  to  fix  exactly  what 
this  increase  would  be,  but  even  supposing  that  the  whole 
number  (200,000)  killed  during  the  10  years,  were  killed  in 
the  first  year,  yet  still  this  would  leave  over  600,000  breed- 
ing females  to  produce  the  increase;  and  assuming  that 
this  600,000  increased  during  the  10  years  in  the  same  ratio 
as  that  shown  on  Mr.  Phelps'  Table  "A"  (viz  from  1,000  to 
2,189)  the  600,000  would  become  1,312,200.  That  is  to  say, 
the  female  "herd"  would  by  natural  increase  have  been 
augmented  by  712,200  females,  an  increase  which  might 
faiily  have  been  set  off'  against  the  361,840  killed,  but  of 
which  the  comi^ilers  of  the  table  have  taken  no  notice,  and 
for  which  they  have  given  no  credit. 

In  fact,  the  natural  increase  of  the  "herd"  would  more 
than  fill  the  void  created  by  the  killing  of  the  females  by 
man,  provided  such  killing  was  not  pushed  too  far. 
Compare  Brit-     Thus  Mr.  Phclps'  Table  "A"  shews  that  the  seal  does 
sioners  "lieport!  not  differ  froiu  otucr  polygamous  animals,  such  as  deer,  of 
Paras.  371-376.    ■\vi2ich  a  reasouablc  i)roportion  of  females  are  annually 
killed  in  all  carefully  managed  herds  without  injury. 
334 
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The  above  natural  increase  has  been  taken  at  Mr.  PLelpfs' 
valuation.  Without  eudoising  tlie  exact  accuracy  of  that 
valuation",  it  is  clear  that  a  large  natural  increase  must 
exist  which  needs  to  be  credited  in  any  correct  computation. 

•The  argument  that  the  killing  of  every  breeding  female 
decreases  the  hard  pro  tanto,  in  a  geometrical  ratio,  is  obvi- 
ously untenable,  otherwise  those  "indiscriminate"  pelagic 
sealers  the  killer-whales  and  the  native  Indians  would 
have  long  since  destroyed  the  whole  number  of  seals. 

Inasmuch  as  the  tables  of  Mr.  Phelps  are  based  on  the 
Diagrams  of  the  United  States  Commissioners,  it  becomes 
desirable  to  examine  these  Diagrams  somewhat  more 
closely. 

II.  The  two  Diagrams  (A)  and  (C)  are  given  by  the    umted  sutcs 
United  States  Commissioners  to  show  the  efiects  of  "prop  ^^®'  ^  ^^^ 
erly  regulated"  killing  upon  land.    The}'  relate  to  the  male 
portion  of  a  hypothetical  "herd,"  which  in  its  natural  con- 
dition would  amount  to  40,000  males  and  40,000  females,    United  stau-a 
but  which  if  land  killing  took  place  would,  according  to  fa^®' p- ^^-' '^"^ 
the  United  States  Commissioners,  be  reduced  to  23,508   Diagram  (O, p. 
males  and  40,000  females.  ltate8"ca^Jo''^*^ 

The  same  conclusions  would   hold  true  whatever  theas?,  imoi. 
whole  number  of  seals  was,  it  being  only  necessary  to 
increase  the  figures  in  due  proportion. 

These  two  Diagrams  relate  to  male  seals. 

Explanation  of  the  Diagrams. 

1.  Along  the  lowest  horizontal  lines  are  arranged  a  num- 
ber of  ligures  representing  successively  the  ages  of  the 
male  seals.  Opjiosite  each  of  these  figures  is  a  vertical 
line  representing  by  its  length  the  number  of  male  seals 
which  there  are  in  the  "herd,"  of  the  age  represented  by 
the  figure. 

Diagram  (A)  represents  the  male  "herd"  of  4(t,000  seals    united  states 
in  its  naturjil  state,  accoiding  to  the  o])inion  f)r  the  United    ***^  ^■ 
States  Oonnnissioners,  and  belbre  any  killing  by  man  has 
taken  i)lace. 

I'loin  the  Diagram  it  is  ai»i)ar(Mit  tliat  in  this  "herd" 
there  would  at  any  given  time  be  in, 000  male  ])U|)s  under 

1  year  old;  there  would  be  5,000  yearlings  or  nndes  under 

2  years,  but  over  1  year  old;  3,L'00  2-year oMs,  or  maloe 
over  2  years  of  age  but  undcT  .'i  years  old;  2,4"** '^  .V*'«ir- 
olds;  and  so  on.  And  it  is  (juile  evident  that  the  ti»tal 
nuTnl)er  of  male  seals  in  (he  "herd"  may  be  obtained  by 
adding  together  all  the  columns.  In  Taldo  (a)  annexed, 
the  figures  have  been  extiac(«'d  fr<tiii  the  United  States 
CommisHif)ner's  Diagram  (A),  and  a<1<led  up.  Tlie  total 
comes  to  40,025,  and  agrees  with  the  total  mark«'d  on  tlie 
United  States  Diagram  (A). 

If  this  "herd"  in  its  natural  condition  be  in  a  f*<'i<<' "^'^./^""l.^^'VrrL'.io 
"practical  stabilitv,"  as  the  United  States  CoinmissioneiH  J,",,' 37'i":'i7'ii'  "'"'' 
for  their  purpose  assume  (that  is  to  say,  if  the  "herd"  as  f.,.',°"*.'':).-^!'3rd 
a  whole  be  neither  decreasing  nor  incroising),  then,  on  the  lii..' ("...m  i...uoid 
average,  the  yearly  number  of  births  will  Ite  e(|ual  Ut  t  he  "'^ ""'"'«" 
yearly  number  of  death.s.  The  "iierd"  will  be  increase.l  J^^-''^'^'^'"/^ 
each  year  by  the  biith  of  10,000  pups,  and  decreased  each  lo. 
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year  by  10,000  deaths  from  killer-whales  and  other  natural 
causes,  and  thus  the  balance  will  be  maintained. 

By  coraparinf?  the  various  figures  with  one  another,  the 
yearly  mortality  from  natural  causes  of  the  seals  of  any 
particular  age  can  also  be  seen.    Thus,  for  instance,  when 
the  "herd"  leaves  the  Pribilof  Islands,  it  consists  of  10,000 
male  pups,  5,000  male  yearlings,  3,200  male  2-year-olds,  and 
80  on.    But  owing  to  the  natural  deaths  in  the  ocean,  wlieu 
-  it  comes  back,  the  10,000  male  pups,  which  will  now  be 
entering  on  their  second  year  of  life,  that  is,  becoming 
C:^e "f 352*"3r,i  1-y^^rolds^  will  havc  bccn  reduced  to  5,000.     The  5,000 
line  from  bottom,  male  ycarlings  which  left  the  island  in  the  previous  season 
will  now  have  been  reduced  to  3,200;  and  so,  in  like  man- 
ner, every  class  of  seal  will  come  back  older  in  age  by  a 
year,  but  reduced  in  numbers,  and  on  the  whole,  as  has 
been  said,  the  male  "herd"  will  be  reduced  by  10,000. 
But  as  soon  as  the  "herd"  thus  reduced  arrives  at  the 
islands,  it  is  again  increased  by  the  birth  of  10,000  male 
pups,  and  so  the  equilibrium  is  maintained.     (All  this  can 
be  seen  from  an  inspection  of  Table  («.). 
United  states.     Diagram  (C)  in  the  United  States  Case  shows  the  state 
u?ited'^"s title's  of  things  produced  by  what  the  United  States  Commis- 
c^o,  p.355.       sioners  designate  as  ^'•properly  regulated  Icillinff  of  males, 
Case,'p^.  355,  line  or  as  they  also  express  it  "  the  male  portion  of  the  same  herd. 
22-  when  judiciously  worked  by  man)\ 

This  "herd"  would,  as  the  United  States  Commissioners 

United  States  explain,  "  fte  greatly  diminished,  and  the  census  of  the  whole 

Case,  p.  358,  line  ^gj^^  correspondingly  lessened,  hut  when  once  reached  the 

new  condition  ivould  be  constant  and  self-sustaining;"  and 

they  estimate  this  reduction  as  being  "to  nearly  one-half 

of  what  it  would  be  in  the  undistured  condition".    On  their 

United  states  Diagram  (C)  they  mark  the  new  size  of  the  "herd"  as 

case,p.357,imei.23^5gg  male  seals. 

A  Table  (c)  has  been  prepared  from  the  United  States 
Diagram  (C)  showing  the  various  numbers  of  seals  in  the 
reduced  "herd"  of  various  ages.  When  added  up,  the 
total  comes  to  23,680  (a  figure  not  very  different  from  that 
given  by  the  United  States  Commissioners.  For  all  prac- 
tical purposes  the  difference  is  quite  immaterial). 

The  yearly  killing  of  males  between  2  and  5  years  on 
the  islands,  which  has  caused  this  reduction,  is  estimated 
by  the  United  States  Commissioners  at  2,100,*  and  has 
been  marked  by  them  on  Diagram  (C). 

At  a  first  glance,  it  may  appear  surprising  that  so  small 
a  killing  as  2,100  males  per  annum  can  reduce  the  "herd" 
so  largely  as  is  shown  on  Diagram  (C).  But  it  must  be 
remembered  that  the  killing  all  takes  place  among  male 
seals  from  2  to  5  years  of  age.  Thus,  for  instance,  the  male 
3-year  olds,  which  under  natural  conditions  would  be  2,400 
in  number,  are  by  land  killing  reduced  to  1,900.  That  num- 
ber 1,900  is  next  year  by  natural  deaths  reduced  to  about 
1,587,  and  then  by  killing  on  land  is  further  reduced  to 
1,000,  and  next  year  the  1,000  by  death  from  natural  causes 

•  See  Note  at  end. 
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and  land  killing  is  reduced  to  300  male  seals.  Hence,  while 
in  live  years  natural  deaths  would  reduce  10,000  male  pu])s 
to  1,840,  natural  causes  and  land  killing  together  would,  in 
the  same  period,  reduce  10,000  male  pups  to  300.  If  the 
killing  of  male  seals  took  yihice  pro  rata  among  seals  of  all 
ages,  it  would  reduce  the  "  herd"  to  a  very  much  less  extent, 
for  it  is  obvious  (without  ejitering  upon  abstruse  calcula- 
tions of  the  value  of  male  life  at  various  ages  to  the  breed- 
ing power  of  the  herd)  that  the  seals  which  will  be  most 
valuable  for  breeding  purposes  are  those  which  are  just 
entering  on  adult  life,  having  escaped  the  heavy  mortality 
attendant  upon  extreme  youth,  and  having  a  long  prospec- 
tive period  of  breeding  before  them.  The  United  States 
Commissioners'  Uingrams  make  it  very  ajiparent  that  the 
system  of  land  killing  hitherto  adopted  takes  exclusively 
the  young  mature  life  of  the  herd,  and  when  this  is  con- 
sidered, the  nuluction  in  virile  male  life  shown  in  the  Dia- 
grams becomes  explicable. 

The  numbers  of  the  various  ages  of  female  seals  shown    United  states 
in  Diagram  (P>)  are  identical  with  those  of  the  male  seals  uu|?'  P-353.iMt 
at  corresponding  periods  of  life,  and  may  thus  be  seen  from 
Table  {a).     On  adding  them  up,  Ave  find  tbatthe  following 
are  the  assumed  ]iund)ers  of  female  seals  out  of  a  "herd" 
of  40,025,  shown  by  Diagram  (B) : 

Young  females,  under  3  years 18,200 

P>ret*(liiig  females 20,960 

Decrejjit 855 

Total 40,  i'25 

If  the  figures  in  the  various  Tables  be  raised  proportion- 
ately from  a  natural  ''herd"  of  80,or)0,  which  by  the  killing 
of  2,100  annually  is  permanently  reduced  to  03,080,  to  a  natu- 
ral "herd"  of  3,<;01,875,  which  by  the  killing  of  78,700 
per  annum  is  permanently  reduced  to  2,388,037,  we  shall 
have  in  the  "herd": 


MllIO  pilJ)H 

Male  j'curlingH 

Mnlcri,  from  2  to  5  yoarw 

ToiitiK  IiiiIIh,  from  5  to  7  yearn. 

Breed itiK  litilla 

Dccrf'iiit 


Total  mnloK 

Fctnnlo  iHijPH 

Fenijili'H,  from  1  to  3  years. 

Brr-eilin>;  fcmiilcs 

Decrepit        "         


Total  femalcB. 


Natural  con- 
dition. 


375,  Ono 
1X7,  .ino 
L'K.-i,  ouo 
131,250 
61(1,750 
11,437 


.  1 ,  500,  037 


375,  000 
307,  500 
7H0,  000 
32, 437 


.1,500,037 


Reduced  con- 
(liiiou. 


37.'').  OHO 

187,500 

22H,  7.50 

21.000 

74,  250 

1,5110 


375,  (100 
807,  500 
780.  000 
32.  437 


.888,000 


.1,500,037 


The  above  figures  agree  nearly  with  those  given  on  pp. 
357-358  of  the  United  Stiites  Case,  the  latter  of  which  are 
obviously  round  numbers. 

B  a,  VT  XV 22 


338  oral  argument  of  hon.  edward  j.  phelps. 

Observations. 

On  looking  at  Table  {a)  we  find  that  according  to  the 
estimate  of  the  United  States  Commissioners  the  "herd" 
in  its  natural  condition  ought  to  contain  3,500  young  males 
or  young  bulls  over  5  years  of  age  and  under  7  years  of 
age  (shown  on  the  United  States  Diagram  (A)  by  the 
smaller  green  area).  And  we  also  see  that  in  the  natural 
condition  the  number  of  adult  nuiles  or  bulls  over  7  years 
of  age,  called  by  the  Commissioners  "breeding bulls,"  ought 
to  be  13,620  (shown  in  the  same  Diagram  by  the  yellow 
area). 

In  order  to  compare  this  state  of  things  in  the  normal 
healthy  condition  with  the  condition  of  things  after  "regu- 
lated killing"  is  in  continuous  operation,  we  turn  to  Dia- 
gram (C)  and  Table  (c),  when  we  find  that  the  young  bulls 
are  now  reduced  from  3,500  to  5G0,  and  that  the  breeding 
bulls  are  reduced  from  13,020  to  1,9S0.  In  other  words,  the 
number  of  virile  males  available  for  the  rookeries  is  less 
than  one  sixth  of  what  it  was  before.  (This  is  irrespective 
of  the  question  whether  some  even  of  those  which  remain 
have  been  injured  by  driving,  or  are  for  any  other  reason 
unfit  for  service.) 

On  looking  at  the  Diagrams  and  comparing  them,  it  is 
clear  that  this  enormous  diminution  of  the  breeding  bulls 
(so  out  of  proportion  to  the  yearly  num)>er  of  males  killed, 
viz.,  2,100)  is  really  due  to  the  excessive  killing  of  young 
male  life.  This  is  especially  shown  by  the  raj)id  drop  of 
the  curve  on  Diagram  (C). 

It  is  asserted  by  the  United  States  Commissioners  that 
the  1,980  bulls  left,  can  fertilize  the  female  cows  as  eflec- 
tively  as  13,020.  It  seems  hard  to  believe  that,  if  this  be 
BO,  Nature  should  have  created  so  many  bulls  to  serve  no 
purpose,  or  that  natural  male  life  can  be  interfered  with  to 
so  large  an  extent  without  injuring  the  reproductive  powers 
of  the  "herd." 

2.  It  is  also  seen  that  if,  out  of  a  natural  "  herd  "  of  40,000 
males,  man  kills  on  laud  each  year  2,100  (that  is  about  one- 
twentieth  of  their  number),  the  male  "herd"  gradually 
declines,  until,  when  equilibrium  has  again  been  reached, 
the  male  "herd"  is  only  about  one-half  its  original  size. 
The  land  killing  of  a  certain  number  of  seals  every  year 
produces,  therefore,  far  more  than  a  jjro  tanto  reduction  in 
the  size  of  the  "  herd". 
United  Sfates  3  j^  jg  stated  ou  the  part  of  the  United  States  that  every 
death  of  a  female  encroaches  pro  tanto  upon  the  normal 
numbers  of  the  "herd,"  and  if  juosecuted  to  any  consider- 
able extent  will  lead  to  extermination.  This  is  not  cor- 
rect. By  the  j^^'o  tanto  diminution  of  the  "  herd  "  is  meant 
its  reduction  in  a  geometrical  x^roportion,  thus  leading 
to  extinction.  The  error  of  this  theory  may  be  seen  as 
already  stated,  by  noting  that  if  it  were  true,  the  killing  of 
even  one  female  a  yeai'  above  the  natural  proportion  (as  by 
the  permanent  increase  of  the  killer-whales  by  one  extra 
whale),  would  thus  lead  to  extinction.     But  such  a  result 


Argument  p.  198. 


OKAL    ARGUMENT    OF    HON.  EDWARD    J.  PHELPS.  339 

is  manifestly  absurd.    If  in  a  natural  condition  each  female 

bore  on  an  average  only  one  female  pup,  the  death  of  such 

a  pup  before  it  had  in  its  turn  borne  a  female  pup  to  replace 

it,  would  of  course  produce  such  an  effect.     But  each  cow, 

according  to  the  United  States  Commissiouers,  produces 

fifteen  pups,  so  that  there  is  a  large  reserve  to  meet  pos-  /B^^^^'n^Ie'd 

sible  causes  of  death  without  dimiuishingthe  "  herd,"  even  states  Case,  p. 

if  some  are  killed  before  they  reach  the  breeding  age  at  all.  ^^^• 

4.  The  Diagrams  also  show  that  when  the  seals  are  in  a 
natural  condition,  there  is  a  yearly  death  from  natural 
causes  of  20,000  seals  (10,000  male  and  10,000  female).  This 
destruction  arises  from  disease  and  killing  by  killer-whales 
and  other  natural  enemies.  It  is  mostly  effected  at  sea, 
and  is  entirely  indiscriminate  as  to  sex.  If,  then,  jjelagic 
killing,  without  distinction  of  sex,  be  so  destructive  as  is 
argued  by  the  United  States,  it  is  diflicult  to  see  how,  on  the 
pro  tanto  theory,  the  natural  pelagic  killing  at  sea,  without 
distinction  of  sex,  of  20,000  seals  annnally  out  of  a  "herd" 
of  80,000  of  both  sexes,  should  not  long  ago  have  extirpated 
the  "herd;"  or,  on  the  other  hand,  why,  if  so  large  a  de- 
struction has  not  extinguished  the  "lierd,"aconi])aratively 
small  addition  to  that  killing  should  be  alleged  to  have 
suddenly  produced  so  destiuctive  an  effect. 

5.  In  the  above  Tables  and  the  Argument  of  the  United 
States'  Commissioners  it  is  assumed  that  every  breeding 
seal,  male  or  female,  lands  at  the  islands  every  year. 

0.  Tlie  above-mentioned  large  reduction  in  the  numbers 
of  breeding  bulls,  which  is,  according  to  the  United  States 
Commissiouers,  i)roduced  by  regulated  killing,  would  lead 
to  an  expectation  that  when  land  killing  had  been  practised 
for  some  time  tlic  size  of  the  harems  would  be  increased, 
and  the  comi)etiti«»n  of  the  bulls  for  females  diniinislied. 
Of  course  the  killing  of  females  at  sea  would  tend  to  pro- 
duce a  contrary  elTect. 

7.  If  the  killing  of  2,100  males  out  of  a  "herd"  of  «f>.<1^>^> c,S"/.^35f.'-'***"' 
seals,  or,  what  is  the  sanu^hing,  the  killing  of  7S,7r)0  males, 
or  in  round  numbers  .S0,000  males,  out  of  a  "  herd"  of 
2,38(K000  seiils  of  both  sexes,  is  the  most  that  can  be 
effected  without  depleting  the  "herd,"  it  is  evident,  on  the 
United  States  Commissioners'  showing,  that  the  100, (K)0 
males  yearly  killed  on  the  islands  has  been  too  large  a 
nuiiibeip,  unless  the  "  herd  "  lias,  during  the  period  in  whicli 
it  was  dojie,  exceeded  .".,000,0(»<).     Tiie  United  States  Com-    United  staf«« 

...  1   •      1  i  1  A.\  I  \      i.\      I'nso,  p.  83.1,  lins 

missioners  assr-rt  that  this  has  not  been  the  case.     On  tlico. 
contrary,  tliey  say  that  the  "herd"  has  largely  decreased 
within  six  or  seven  years  liefore  ISOl.     They  seem  to  esti-    Tug©  337,  line 
mate  this  decre;ise  as  having  redu(«'d   the  "  herd  ''  to  one-  ''• 
lialf  its  former  (|ii;iiitity,  but   tlie  estimates  are  coiilliel  iiig. 
Theiiativesaiid  Dnniel  \V«;bsfer  considerlhat  the  decliiir  l»e- 
gan  in  1.S77-7.S.      In  any  case  it  is(|uiteelear  tliat  the  killing 
of  100,000  seals  h:is  hecn  far  too  large  a<-conliiig  to  the  esti- 
mates shown   by  tin-   I'nited    States  ('o^llllis■^ioIlerH'  Dia- 
grams, iuid  would   full>'  acfount   for  the  diiiiinution  of  tho 
4'  herd"  without  reckoning  the  pelagic;  sealing. 


340 


ORAL    ARGUMENT    OF    HON.  EDWARD    J.  PHELPS. 


It  is  difficult  to  discover  how  the  United  States  Commis- 
sioners arrived  at  this  tignre,  2,100.  It  seems  more  correct 
to  phice  it  at  1,707*.  lii  which  case  the  yearly  killing  of 
males  out  of  a  "herd"  of  2,380,000  ought  not  to  exceed 
04,012  acccording  to  their  Diagrams. 

Taile  (a)  showing  the  numher  of  male  seals  of  various  ages  represented  in 
Diagram  {A),  of  the  U,  S.  Commissioners  as  making  up  the  "  herd"  of 
40,0?5  male  seals. 

Pups 10,000 

l-year-okTs 5,  000 


2 
3 
4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


3,200 

2,400 

2,000 

1,840 

1,660 

1,500 

1,410 

1,  360 

1,  330 

1,260 

1,240 

1, 150 

1,120 

1,  050 

930 

740 

560 

305 

0 


7,600 

3,500  young  bulla 
(greeu). 


13,620  breeding  bulls 
(yellow). 


Total 40,025 

•Note. — Tbis  figure  (1,707)  is  arrived  at  by  examining  tbe  sncces- 
Bive  diminutions  of  particular  rlasses  of  seals  due  to  natural  causes 
and  to  lan<l  killing.  An  examination  of  Tables  (a)  and  (c),  sbows 
tbat  natural  causes  reduce  tbe3-year-old8  from  2,400  to  2,000  in  a  year, 
or  16J  per  cent.,  and  tbat  tbe  similar  decrease  of  tbe  4-year-old8  is 
2,000  to  1,840,  or  8  per  cent.  Now,  from  tbe  Tables  it  is  seen  tbat  in 
one  year  3,200  male  2-year  olds  are  reduced  by  natural  causes  to  2,400, 
and  tbese  2,400  males  are  again  reduced  by  land  killing  to  1,900,  tbat 
is  to  say,  500  are  land-killed.  Tbese  1,900  are  next  year  reduced  from 
natural  causes  by  16^  per  cent.,  tbat  is,  to  1,587,  and  tbus,  in  order  to 
bring  tbem  down  to  the  1,000  sbown  in  tbe  Table,  .587  must  be  killed 
on  land.  Tbe  1,000  are  again  reduced  by  natural  causes  by  8  per  cent., 
viz.,  to  920,  of  wbicb  if  620  are  killed  on  laud,  we  get  tbe  300  5-year- 
olds  sbown  in  tbe  Table.  Tbe  total  annual  killing  on  land  would 
tbus  be — 

500 3-year-old8. 

587 4        " 

620 5        " 


Total 1,707 
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Table  (o),  ahowing  the  number  of  male  seals  of  various  ages  rvprenented  in 
Diagram  (C)  as  making  up  the  herd  of  2S,6S0  male  seals. 

Pups 10,000 

1-year- ol ds 5,  000 

2  "         

3  "        


4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 


3,  200  ) 

1. 900     6,100 

1,000^ 

300  I 
260  S 

560     young    bulls 

(green). 

205 1 

202 

201 

199 

19.S 

195 

^  1,980  breeding  bulls 

180 

(yellow). 

160 

150 

120 

100 

70 

40 

0 

Total 23,680 


IV. 

OBSERVATIONS  OF  THE  UNITED  STATES  COUNSEL 
UPON  THE  PAPER  SUBMITTED  BY  THE  COUNSEL 
FOR  GREAT  BRITAIN  TO  THE  ARBITRATOR  SINCE 
THE   CLOSE    OF    THE   HEARING. 

The  Agent  of  the  United  States  has  received  notice  from  the  Agent 
of  Great  Britain  of  the  submission  of  a  new  paper  to  the  Arbitration. 

The  paper  is  entitled  "Observations  upon  the  Tables  put  in  by  Mr. 
Phelps  on  July  6,  1893".  The  paper  therefore  purports  to  be  confined 
to  observations  upon  certain  tables  which  the  counsel  for  Great  Britain 
had  not  had  previous  opportunity  of  examining.  This  is  apparently 
designed  as  a  defence,  or  apology,  for  the  action,  certainly  irregular, 
of  submitting  an  argumentative  7)aper  after  the  hearing,  and  without 
leave.  If  the  paper  were  confined  to  what  purports  to  be  the  contents 
of  it,  namely,  observations  upon  the  tables  referred  to,  there  might  be 
some  excuse  for  it;  but  these  observations  occupy  less  than  a  page  and 
a  half  of  the  document.  The  remaining  six  pages  consist  of  a  wholly  new 
argument,  designed  to  show  that  the  annual  taking  of  100,000  males 
when  the  herd  is  in  a  normal  condition  tends  to  destroy  the  virile  life 
of  the  herd. 

The  Counsel  for  the  United  States  cannot  help  observing  that  the 
submission  of  such  a  document  is  wholly  irregular :  but  a  failure  to  take 
notice  of  it  although  quite  justifiable,  might  be  misinterpreted. 

A  careful  examination  by  the  Arbitrators  of  the  contents  of  this  paper, 
should  they  choose  to  give  it  any  examination,  would  suggest  the 
answer  to  it;  but  a  few  observations  upon  it,  necessarily  hasty,  may  be 
of  service. 

1.  It  is  said  on  page  1  of  these  observations:  "It  is  not  of  course 
denied  that  the  killing  of  breeding  females  or  males  to  a  very  large  extent 
mightin  time  produce  a  diminution  in  the  herds,  but  it  is  contended  that 
the  effect  sought  to  be  established  by  Mr.  Phelps'  tables  are  incorrect 
and  exaggerated." 

But  if  the  killing  of  females  "  to  a  very  large  extent"  tends  to  produce 
a  diminution  in  the  herds,  as  every  one  can  see  that  it  must,  and  if, 
indeed,  as  every  one  can  see,  the  killing  of  females  to  a  small  extent 
even  must  have  such  tendency,  the  material  point  is  to  ascertain  to 
what  an  extent  such  killing  of  females  can  be  carried  without  causing 
substantial  diminution  in  the  numbers;  but  this  problem,  the  only 
material  one,  the  counsel  for  Great  Britain  neither  in  this  paper  nor  in 
the  course  of  their  argument  make  any  effort  to  solve,  unless  by  the 
suggestion  m  these  observations,  that  it  appears  from  the  tables  that 
the  annual  killing  of  20,000  females  would  create  no  loss  which  would 
not  be  counter-acted  and  supplied  by  the  increase  of  the  surviving 
females. 

The  suggestion  is  that  according  to  the  rate  of  increase  of  each 
female  upon  which  the  tables  submitted  by  Mr.  Phelps  is  based,  if 
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200,000  females  out  of  a  lierd  of  800,000  breeding  females  were  killed 
in  one  year,  the  loss  would  be  more  than  made  up  by  tlie  i^rogeuy  of  the 
remaining  000,000  at  the  end  of  ten  years. 

The  error  of  this  suggestion  consists  in  this,  that  the  diagrams  of  the 
United  States  Commissioners  upon  which  the  table  submitted  by  Mr. 
Phelps  was  prepared  assume  the  herd  to  be  in  its  7iormal  condition  of 
siahility,  where  the  deaths  are  equal  to  the  births;  that  is  to  say,  a 
condition  in  wliich  the  herd  will  not  increase  in  numbers;  whereas  the 
T'alculation  in  tlie  paper  referred  to  of  the  British  counsel  makes  the 
herd  increase,  thus  contradicting  the  assumption. 

It  may,  indeed,  be  true  that  a  hypothetical  herd  of  females  assumed 
by  the  American  Commissioners,  and  the  ratio  of  diminution  assumed 
by  their  tables,  may  be  too  small  or  too  large,  one  or  both,  for  there  is 
no  evidence  upon  which  the  correctness  of  such  assumjjtions  can  be 
determined.  This  is  expressely  stated  by  the  Coniniissioners,  and  their 
diagrams  are  framed  only  for  the  purpose  of  illustrating,  on  the  one 
hand,  the  ettect  upon  the  numbers  of  the  herd  i)roduced  by  natural 
causes  which  are  not  under  the  control  of  man,  and,  on  the  other  hand, 
the  effect  produced  by  those  same  causes  in  conjunction  with  anotlier 
cause,  which  is  under  the  control  of  man,  namely,  the  killing  by  the 
hand  of  man. 

It  is  stated  in  this  paper  that  the  600,000  breeding  females  left  in  the 
herd  after  the  killing  of  200,000  would  become  in  the  course  of  ten  years 
1.;-{1 2.200.  This  may  be  true,  but,  at  the  same  time,  the  200,000  killed 
would,  on  the  same  hypothesis,  become  at  tlie  end  of  ten  years  437.800, 
that  is  to  say,  would  augment  the  herd  by  237,800.  Tlius  it  is  seen  that 
this  killing  of  females  would  vastly  diminish  the  increase  of  the  herd. 
If  we  assume,  as  the  United  IStates  Commissioners  assumed  in  framing 
their  diagrams,  and  as  we  have  every  reason  to  believe  the  fact  was 
when  the  hand  of  man  was  first  interposed,  that  the  herd  had  reached  its 
normal  stationary  condition,  this  diminution  in  the  increase  occasioned 
by  the  killing  of  females  immediately  becomes  a  diminution  below  the 
normal  numbers  of  the  herd. 

If  it  were  possible  to  ascertain  what  the  exact  numbers  of  the  lierd 
were  in  its  normal  condition,  and  also  what  the  ratio  <if  <lecrease  from 
natural  causes  was,  the  diminution  created  by  the  slaughter  of  femalea 
might  be  accurately  re])resented  in  numbers;  bur,  in  the  absence  of 
knowledge  upon  tliis  jioint,  we  are  compelled  to  resort  to  conjectui'al 
assumptions,  which,  wliile  liiey  (ail  to  afford  us  the  means  of  stating  the 
diminution  in  accordance  witli  the  fact,  nevertheless  enable  us  to  illus- 
trate such  diminution. 

2.  It  is  fnrtlM'r  said,  on  i)age  1  of  this  ])a]»er:  "Thus  Mr.  Plielps' 
Talde  A  sliows  that  the  seal  does  not  dilVer  from  other  jxdygamous 
animals,  such  as  deer,  of  wliich  a  reasonabh*  jiroporlion  <»!'  females  are 
annM;illy  killed,  in  <'ar('fully  inanagecl  pr<'serves  wilhonl  injury". 

This  may  be  tiue  in  icspect  to  a  ''carel'nily  managed  preserve",  but 
the  im]»]ication  is,  and  surely  the  fact  must  be,  that  such  a  course  can- 
not be  taken  anywhere  elsi-  j'xcept  in  a  "carefully  managed  preserve". 
A  prcsrrrr  can  only  supjtoit  and  aecommodnte  a  certain  numltei,,  ;in<i  if 
the  natural  increase  t<'nds  to  exceed  tliat  niind)er.  it  is  ])roi»er,  and  nuiy 
indeed  be  neeessiiry,  tore«lnce  the  herd  by  the  killitiLT  of  females.  If 
the  learned  connsel  ff>r  (Ireat  I'.ritain  liad  indicated  by  what  rules, 
regulations,  limitations  and  resfiictions  this  herd  of  seals,  when  on  the 
seas,  could  i)e  treated  as  a  "eaiefully  managed  i>reserve",  their  observa- 
tions might  be  more  instructive. 
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3.  It  is  further  observed,  on  pnge  2  of  the  paper:  "The  argument 
that  tlie  killing  of  every  breeding  female  decreases  the  herd  pro  tanto 
in  a  geometrical  ratio,  is  obviously  untenable,  otherwise  those  "indis- 
crimitiate  pelagic  sealers"  the  killer  whales  and  the  native  Indians, 
would  have  long  since  destroyed  the  herd." 

These  observations  indicate  great  misapprehension.  There  is  an 
enormous  tendency  to  increase  in  all  animal  life;  this  tendency  is  mod- 
erated and  diminished  by  the  various  enemies  to  which  such  life  is 
subjected,  and,  in  the  case  of  seals,  by  such  enemies  as  killer  whales, 
deficiency  of  food  and  the  killing  by  native  Indians  pursued  long 
anterior  to  the  discovery  of  the  islands,  and  which  is  treated  by  the 
United  States  Commissioners,  as  it  properly  should  have  been,  as  one 
among  the  cultural  causes  of  diminution.  Killing  by  the  hand  of  man 
in  the  sea  and  upon  the  land  are  additional  causes  brought  to  operate 
upon  the  herd  after  it  had  reached  its  normal  condition  of  stability  under 
the  operation  oi"  all  other  causes  of  diminution. 

4.  The  residue  of  the  paper  seems  designed  to  show  that  the  annual 
taking  of  100,000  young  males  in  the  manner  practiced  by  the  United 
States  was  too  great  a  draft  upon  the  herd,  even  in  its  condition  before 
pelagic  sealing  was  practiced.  If  there  is  any  force  in  this  view,  it  must 
be  in  the  assertion,  or  suggestion,  that  the  reduction  in  a  hypothetical 
herd  (numbering  of  all  sexes  and  ages,  80,000),  from  13,620  breeding 
bulls  to  1980,  brought  about  by  a  killing  of  young  males  in  the  manner 
and  to  the  extent  practiced  on  the  islands,  is  fatally  excessive,  as 
impairing  the  virile  power  of  the  herd.  It  is  enough  to  say,  in  answer 
to  this,  that  the  reduced  number  of  1980  gives  one  breeding  bull  to  ten 
females,  there  being  in  this  hyi^othetical  herd  20,960  females.  The 
known  capacity  of  each  breeding  bull  ranges,  as  the  evidence  shows, 
from  20  to  50  females. 

5.  It  is  observed  in  this  paper  (p.  5):  "It  is  asserted  by  the  United 
States  Commissioners  that  the  1980  bulls  left  can  fertilize  the  cows  as 
effectively  as  13,620.  It  seems  hard  to  believe  that,  if  this  be  so,  Nature 
should  have  created  so  many  bulls  to  serve  no  purpose,  or  that  natural 
life  can  be  interfered  with  to  so  large  an  extent  without  injuring  the 
reproductive  powers  of  the  herd." 

Nature  undoubtedly  has  many  inscrutable  mysteries,  but  this  does 
not  seem  to  be  among  the  number  of  them.  Does  not  nature  do  the 
same  thing  in  the  case  of  horses  and  cows  and  bovine  cattle,  and  many 
other  animals?  In  all  these  instances  the  same  number  of  males  and 
females  are  born,  and  yet  one  male  suffices  for  a  much  larger  number  of 
females  than  even  in  the  case  of  the  seals.  The  purpose  seems  to  be  plain 
enough.  At  all  events,  we  know  what  the  consequence  is,  and  it  is  fair 
to  presume  that  such  was  the  intended  purpose  of  nature.  It  easily 
enables  a  husbandry  to  be  carried  on  by  taking  the  superfluous  male 
life  which  would  otherwise  be  expended  in  internecine  conflicts,  and 
devoting  it  to  the  purpose  of  man.  Whenever  in  the  case  of  these 
domestic  animals  the  numbers  are  increased,  as  they  easily  may  be,  to 
such  an  extent  as  to  become  unprofitable,  economic  laws  furnish  a 
remedy,  and  the  owners  proceed  by  the  killing  of  females  to  diminish 
the  herds  which  have  become  too  abundant  for  profit.  These  are  the 
conditions  and  the  only  conditions  under  which  it  is  ever  permissible 
to  slaughter  the  females  of  useful  animals.  Such  conditions  can  nev^er 
arise  in  the  case  of  the  seals.  The  annual  demand  for  them  far  exceeds 
the  supply,  and  even  if  this  demand  should  cease,  the  feeding  of  the 
herd  is  no  burden  upon  the  resources  of  man. 
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6.  The  rather  fanciful  suggestion  has  been  made  that  drafts  njion 
male  life,  caused  by  these  internecine  contlicts,  involve  the  survival  ot 
the  "fittest",  and  that  by  making  large  drafts  from  the  males  these 
conflicts  are  prevented.  We  have  better  means  of  knowing  whether 
the  contests  are  still  carried  on  among  the  males  than  a  priari  reason- 
ing atibrds.  The  fact  is  open  to  observation.  It  is  overwhelmingly 
proved,  and  without  any  dissent,  except  that  of  Elliott,  that  such  con- 
tests are  still  earnestly  waged.  But  aside  from  this,  is  it  reasonable  to 
suppose  that  males  engaged  in  trequent  contests,  lasting  for  hours  and 
sometimes  all  day,  and  frequently  resulting  in  deatli,  are  better  fitted 
for  the  otficeof  reproduction  than  other  males  in  a  herd  in  which  their 
proportion  to  that  of  females,  and  consequently  the  occasion  for  such 
contests,  was  much  less  ? 

7.  Finally,  the  question  whether  the  annual  draft  of  100,000  which 
has  been  practiced  upon  the  island  is  excessive  or  not,  is  also  suscepti- 
ble of  a  conclusive  answer,  notaftected  by  the  iiiTiertainties  of  a  priori 
reasoning.  The  experience  of  this  herd  for  half  a  century  leaves  no 
room  for  doubt  upon  this  point.  We  know  that  the  Kussians,  whose 
drafts  were  governed,  not  by  the  capacities  of  the  herd,  but  by  the 
demand  in  the  market,  t<Jok  during  the  later  ])eriod  of  their  occupation 
from  fifty  to  seventy  thousand  young  nuiles  annually,  and  that,  under 
this  draft,  the  herd  not  only  maintained  its  numl)ers,  but  very  largely 
increased,  and  was,  at  the  time  of  the  transfer  to  the  United  States,  in 
a  condition  of  abounding  prosperity.  We  know  tliat  the  Ignited  States, 
thereaftei',  in  the  face  of  an  excessive  and  somewhat  indiscriminate 
slaughter  of  240,000  in  the  year  1808  regularly  made  the  draft  of  IdO.C'OO 
up  to  the  year  1881,  \\ithout  efiecting  any  diminution  in  the  normal  iium- 
bei  s  of  the  herd.  It  is  indeed  probable  that  the  eflecls  of  pelagic  sealing 
had  tlien  begun  to  make  themselves  manifest  in  a  slight  degree,  and  it 
is  certain  tliat  from  that  time  they  began  to  have  a  decisive  inllnence. 
The  I 'nited  States  has  never  ]»reteiided  that  it  could  safely  continue 
to  make  the  draft  of  100,000  after  the  birth  rate  became  diniinislM d  by 
the  efieets  of  pelagic  sealing.  Had  the  (loveinment  known,  prior  to 
1800,  the  extent  of  the  diminution  thus  cflected,  it  wonid  undoubtedly 
liave  diniinislied  its  drafts  and  i)resscd  more  earnestly  for  the  suppies- 
sion  of  this  destrnetive  pursuit. 

IJut  what  is  to  be  said  of  the  consistency  of  those  who,  in  the  ca>e 
of  a  i)olygamous  animal  like  the  seal,  insist  that  the  annual  taking  <»f 
100,000 young  limits  is  too  large,  and  tends  to  a  diminution  of  the  herd, 
and  yet  insist  u]>on  the  contininuM-e  <(f  a  practice  which,  even  when 
restrict<'d  and  regulated  as  pioposed  by  theni,  wouhl  n<'ces-arily  involve 
the  annual  slaughter  of  10,000  J'cm<tUs^  and  i)robably  many  more  jf 
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